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1. UNION OF INDIA,

THR. SECRETARY, MINISTRY OF ELECTRONICS

AND INFORMATION TECHNOLOGY,

ELECTRONICS NIKETAN,
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LODHI ROAD,
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Dear Madam/Sir, 

Kindly take note that the accompanying Petition and 

Applications are being filed before the Hon’ble High Court of Delhi at New 

Delhi and the same are likely to be listed on 26.8.2020 or thereafter. A copy 

of the complete Paperbook is being supplied to you with this letter. 
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+91 98100 57280 

naman.joshi@CJSlegal.in  

PLACE: NEW DELHI 

DATE: 26.8.2020 

2



IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

W.P. (C) NO. ______ OF 2020 

 

IN THE MATTER OF: 

MEHUL CHOKSI             …PETITIONER 

VERSUS 

UNION OF INDIA AND ORS.      …RESPONDENTS 

 

URGENT APPLICATION 

 

Deputy Registrar, 

Hon’ble High Court of Delhi, 
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Dear Sir, 

The accompanying Petition and Applications may be treated on an 

urgent basis as per the Rules and Orders of the Hon’ble High Court. The 

grounds of urgency: as prayed for in the Petition and Applications. 

 

YOURS TRULY 
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IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

W.P. (C) NO. ______ OF 2020 

IN THE MATTER OF: 

MEHUL CHOKSI  …PETITIONER 

VERSUS

UNION OF INDIA AND ORS. …RESPONDENTS 

SYNOPSIS 

The present Writ Petition is being filed seeking issuance of an appropriate 

writ, direction, or order to the Respondents to issue an order for the 

postponement of the release of the documentary titled “Bad Boy Billionaires 

– India” [hereinafter “Documentary”]. The Documentary is slated to be

released on 2.9.2020 on the Platform of the Respondent No. 2 [hereinafter

“Netflix”] and will be available for viewing worldwide, including within

India. The Petitioner became aware of the Documentary’s imminent release

on 24.8.2020 when he saw the trailer and started receiving phone calls from

various persons across the world, including from Delhi, asking him whether

he was part of the Documentary and to solicit his comments qua the same.

Thereafter, the Petitioner discovered that one of the persons seen speaking

in the trailer was one Mr. Pavan C. Lall who had written a book titled

“Flawed: The Rise and Fall of India’s Diamond Mogul Nirav Modi” where

also the Petitioner’s name had been comingled with Nirav Modi’s.

The Petitioner is a citizen of Antigua and Barbuda and was the promoter of 

Gitanjali Gems Ltd. The Petitioner has been falsely accused of various 

crimes in India and is presently under investigation or standing trial by and 

before various authorities and/or courts as detailed comprehensively in the 

Petition. The Petitioner is entitled in terms of Indian law, i.e. Article 21 of 

the Constitution of India to a presumption of innocence and a free and fair 

trial. Reputation being a facet of a person’s life, the Petitioner is also entitled 

to a right to a reputation. 
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In similar circumstances, where a motion picture was imminently being 

released, this Hon’ble Court has protected the interest of the accused person 

in Ariz Khan and Anr. v. Union of India and Ors., W.P. (C) No. 8398/2019. 

The settled principle has always been and must always remain that trial by 

media cannot be permitted and Hon’ble Courts are obligated to intervene and 

protect the rights of the accused where a premature or unfair portrayal in a 

motion picture would unfairly prejudice the accused person’s investigation 

or trial. The Petitioner relies on various precedents (cited comprehensively 

in the Petition) of the Hon’ble Supreme Court of India, this Hon’ble Court, 

Hon’ble High Court of Bombay, as well as Ld. Trial Courts following 

precedents of the superior courts   

 

The Petitioner is constrained to move the present Petition to safeguard his 

right to reputation as well as to a fair trial and presumption of innocence. The 

Petition accordingly seeks appropriate orders to (a) allay the apprehension of 

the Petitioner by pre-screening the Documentary; and (b) if the apprehension 

of the Petitioner is correct, then consequential relief of appropriate 

deletions/disclaimers to safeguard the Petitioner’s rights as available to him 

under the Constitution of India. 

 

 

LIST OF DATES 

Date Event 

2018 to 2020 Multiple false cases across India were registered against 

the Petitioner, details of which are more 

comprehensively provided in the body of the Petition.  

 

The said cases are presently being investigated or are 

pending trial and the Petitioner has not been found guilty 

by any Hon’ble Court. 

24.8.2020 The Petitioner became aware of the imminent release of 

the Documentary titled “Bad Boy Billionaires – India” 

on 2.9.2020 on Netflix’s Platform worldwide, including 

India. The Petitioner’s awareness arose from viewing the 
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trailer released by Netflix and available at 

https://www.netflix.com/title/80990073. 

 

The Petitioner also started receiving calls from persons 

across the world, including from Delhi, asking him if he 

was a part of the Documentary and to solicit his 

comments. 

 

The Petitioner also became aware of a book titled 

“Flawed: The Rise and Fall of India’s Diamond Mogul 

Nirav Modi”, written by one Pavan C. Lall, who, in the 

said book, has commingled the name of the Petitioner 

with Nirav Modi when he was told that Mr. Pavan C. Lall 

can be seen talking in the trailer of the Documentary. 

 

HENCE, THE PRESENT PETITION. 
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IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

W.P. (C) NO. ______ OF 2020 

IN THE MATTER OF: 

MEHUL CHOKSI  …PETITIONER 

VERSUS

UNION OF INDIA AND ORS. …RESPONDENTS 

WRIT PETITION UNDER ARTICLE 226 OF THE CONSTITUTION 

OF INDIA FOR ISSUANCE OF DIRECTIONS TO THE 

RESPONDENTS TO PRE-SCREEN, RELEASE WITH DELETIONS, 

OR POSTPONE THE RELEASE OF THE DOCUMENTARY TITLED 

“BAD BOY BILLIONAIRES – INDIA”  

MOST RESPECTFULLY SHOWETH: 

1. The present Writ Petition is being filed seeking issuance of an

appropriate writ, direction, or order to the Respondents to issue an

order for the postponement of the release of the documentary titled

“Bad Boy Billionaires – India” [hereinafter “Documentary”]. The

Documentary is slated to be released on 2.9.2020 on the Platform of

the Respondent No. 2 [hereinafter “Netflix”] and will be available for

viewing worldwide, including within India.

BRIEF DESCRIPTION OF THE PETITIONER 

2. The Petitioner with utmost modesty and humility submits that he is a

businessman. He is a citizen of Antigua and Barbuda and was the

promoter of Gitanjali Gems Ltd. The Petitioner also submits that he

has been falsely accused of various crimes in India and is presently

under investigation or standing trial by and before various authorities

and/or courts as detailed below. The Petitioner is entitled in terms of

Indian law, i.e. Articles 20 and 21 of the Constitution of India to a

presumption of innocence and a free and fair trial. Reputation being a

facet of a person’s life, the Petitioner is also entitled to a right to a

reputation.
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BRIEF DESCRIPTION OF THE RESPONDENTS 

1. The Respondent No. 1 is the Union of India through the Ministry of

Electronics and Information Technology [hereinafter “MEIT”] which

is the nodal ministry of the Government of India responsible for

regulation of entities such as Netflix in India inasmuch as Netflix

unlike a traditional TV channel or film maker is not regulated by the

Ministry of Information & Broadcasting or the Central Board of Film

Certification.

2. The Respondent No. 2 or Netflix is an American media service whose

primary business is subscription-based streaming of content online. It

has over 193 million paid subscribers worldwide and is available in

almost every country across the world. The Respondent No. 2’s

streaming service is accessible on www.netflix.com [infra and

hereinafter “Platform”] in India as well and while already popular

pre-COVID-19 lockdown, it has become even more popular and

ubiquitous during the COVID-19 lockdown. The Documentary is

being released by Netflix on its Platform on 2.9.2020. The registered

address and corporate address of the Respondent No. 2 is as stated in

the memorandum of parties.

3. The Respondent No. 3 [hereinafter “Netflix India”] is a limited

liability partnership which seemingly is responsible for the

Respondent No. 2’s business and operations in India. The registered

address of Netflix India is as stated in the memorandum of parties.

A copy of the Master Data of Respondent No. 3 is marked and annexed

herewith as Annexure – A.

SUBJECT MATTER OF THE PETITION 

4. The present Petition has been preferred by the Petitioner to safeguard

his right to reputation as well as to a fair trial and presumption of

innocence. The present Petition is necessitated by the imminent

release of the Documentary on 2.9.2020 on Netflix’s Platform in India

as well as across the world. The Petition accordingly seeks appropriate

10



orders to (a) allay the apprehension of the Petitioner; and (b) if the 

apprehension of the Petitioner is correct, then consequential relief to 

safeguard the Petitioner’s rights as available to him under the 

Constitution of India. 

FACTUAL BACKGROUND 

5. On 24.8.2020, the Petitioner became aware of the imminent release of

the Documentary on 2.9.2020 on Netflix’s Platform worldwide,

including India. The Petitioner’s awareness arose from viewing the

trailer released by Netflix and available at

https://www.netflix.com/title/80990073. The landing page of the said

link states, “Season 1 coming on 2 September” and “This investigative

docuseries explores the greed, fraud and corruption that built up –

and ultimately brought down – India’s most infamous tycoons.” The

genres listed are “Social & Cultural Documentaries, British TV

Shows, Docuseries” and it is stated that “This Show is: Investigative”.

A copy of the landing page of the series titled “Bad Boy Billionaires 

– India” available at https://www.netflix.com/title/80990073 is

marked and annexed herewith as Annexure – B.

A copy of the transcript of the trailer of the Documentary is marked

and annexed herewith as Annexure – C.
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6. A viewing of the trailer as well as a perusal of the cover art on

https://www.netflix.com/title/80990073 makes it apparent that the

Documentary is based on Subrata Roy, Vijay Mallya, Nirav Modi, and

Byrraju Ramalinga Raju or whom the Documentary refers to as “Bad

Boy Billionaires” and explores the events surrounding and involving

the above persons. It is also apparent from the description that more

seasons will be aired and even those could include the Petitioner.

7. The Petitioner apprehends that his name may have been used in

connection with Nirav Modi in the Documentary even though his

relation to Nirav Modi is only that of an uncle and nephew. Such

apprehension is well founded inasmuch as the media and

consequentially the public have routinely commingled the names of

the Petitioner and Nirav Modi in an alleged scam even though the

Petitioner’s case is distinct and independent of Nirav Modi and the

Petitioner has maintained throughout various legal proceedings that

the charges against Nirav Modi have nothing to do with the Petitioner.

It may be noted that the Petitioner is listed as a co-accused with Nirav

Modi in certain cases and those too are pending trial or even

investigation. Thus, even major focus on Nirav Modi with minor

passing references to the Petitioner could be prejudicial to the

Petitioner even though the Petitioner has no nexus with the allegations

against Nirav Modi. Certain instances where publicly such

commingling has taken place are cited below:

a) PNB won't be able to recover money from Nirav Modi,

Mehul Choksi; fraudsters acted like mafia, used global

network to stash jewels -

https://www.firstpost.com/business/pnb-wont-be-able-to-

recover-money-from-nirav-modi-mehul-choksi-fraudsters-

acted-like-mafia-used-global-network-to-stash-jewels-

8121121.html

b) ED brings back jewels worth Rs 1,350 cr owned by Nirav

Modi, Mehul Choksi from Hong Kong -

12



9. The Petitioner’s apprehension is strengthened by the fact that in the

past, he was approached by a British journalist named Reva staying in

Delhi who contacted the Petitioner with questions about the

allegations against the Petitioner and even the said journalist kept

conflating the allegations qua the Petitioner with those against Nirav

Modi. The said journalist stated that she wanted to show the harshness

and unfairness of the investigating agencies in her web-series and

promised that they would not release the same without showing the

final content to the Petitioner. Now that the Documentary specifically

says on the landing page at https://www.netflix.com/title/80990073

that it is a “British TV Show”, the Petitioner apprehends that it is the

same journalist who is behind the series and may portray the aforesaid

conflation of the Petitioner and Nirav Modi in it.

10. The Petitioner’s apprehension is also strengthened by the fact that one

of the persons seen speaking in the trailer is a journalist/author named

Pavan C. Lall who, as the Petitioner has discovered on 24.8.2020, has

written a book titled “Flawed: The Rise and Fall of India’s Diamond

Mogul Nirav Modi”, and who has in the said book too has

commingled the name of the Petitioner with Nirav Modi.

Copies of certain pages of the book “Flawed: The Rise and Fall of

India’s Diamond Mogul Nirav Modi” are marked and annexed

herewith as Annexure – G (Colly).

11. The Petitioner is also receiving calls from various persons from across

the world including from Delhi asking him if he is a part of the

Documentary.

12. The Petitioner is arrayed as an accused in various proceedings pending

and ongoing in India. The Petitioner has a right to a reputation, fair

trial, and presumption of innocence and trial and conviction by media

cannot be permitted. The proceedings pending are as follows:
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a. FIR bearing R.C. No. RC01/E/2018/CBI/BS&FC/MUM dated

31.1.2018 for offences u/s 120-B of the Indian Penal Code,

1860 read with Sections 409, 420 of the Indian Penal Code,

1860 and Sections 13(2) of the Prevention of Corruption Act,

1988 read with Sections 13(1)(c) and 13(1)(d) of the Prevention

of Corruption Act, 1988. The Petitioner has not been charge

sheeted till date in the said FIR but airing of the Documentary

would prejudice the Petitioner.

b. FIR bearing R.C. No. RC02/E/2018/CBI/BS&FC/MUM dated

15.2.2018 for offences u/s 120-B of the Indian Penal Code,

1860 read with Sections 409, 420 of the Indian Penal Code,

1860 and Sections 13(2) of the Prevention of Corruption Act,

1988 read with Sections 13(1)(c) and 13(1)(d) of the Prevention

of Corruption Act, 1988. In this matter, a charge sheet has been

filed and is presently pending before the Hon’ble Special Judge,

CBI, Mumbai and charges have not been framed yet. However,

what is also pending is the Petitioner’s petition for quashing of

the aforesaid FIR being Mehul Choksi v. Central Bureau of

Investigation & Anr., W.P. No. 6054/2019. The Petitioner’s

petition for quashing remains pending and the airing of the

Documentary would prejudice the Petitioner.

c. ECIR bearing No. MBZO-I/04/2018 dated 15.2.2018 under

Sections 3 and 4 of the Prevention of Money Laundering Act,

2002. Pursuant to the same, a complaint under Section 45 of the

Prevention of Money Laundering Act, 2002 has been registered

with the Special PMLA Court, Sessions Court, Mumbai bearing

Special PMLA Case No. 9/2018. Thereafter, a supplementary

complaint has also been filed. The matter remains pending

before the Hon’ble Court. The Petitioner has been charged and

the airing of the Documentary would prejudice the Petitioner

during his trial.

d. Attachment proceedings being (i) Enforcement Directorate v.

Mehul Choksi and Ors., OC-912/2018; (ii) Enforcement

Directorate v. Mehul Choksi & Ors., OC-1000/2018; (iii)

Enforcement Directorate v. Mehul Choksi & Ors., OC-
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1054/2018; (iv) Enforcement Directorate v. Mehul Choksi & 

Ors., OC-1055/2018; and (v) Enforcement Directorate v. 

Mehul Choksi & Ors., OC-1087/2018 were initiated against the 

Petitioner and confirmed by the Adjudicating Authority under 

the Prevention of Money Laundering Act, 2002. The Petitioner 

has a legal right to assail the same before the Appellate 

Authority situated at New Delhi and is in consultation with his 

lawyers for the same. The airing of the Documentary would 

prejudice the Petitioner during his appellate proceedings 

inasmuch as the Appellate Tribunal as well as its members 

reside within the jurisdiction of this Hon’ble Court. 

e. Application dated 10.7.2018 filed by the Enforcement

Directorate against the Petitioner under Section 4 read with

Section 12 of the Fugitive Economic Offenders Act, 2018. The

same is pending before the Hon’ble Special Court, Mumbai. In

relation to the said proceedings, the Petitioner has preferred the

following petitions before the Hon’ble High Court of Bombay:

Mehul Choksi  vs. State of 

Maharashtra, (Cri. 

Application No. 

1505/2019) 

This is a petition under Section 

482 of the Criminal Procedure 

Code, 1973  against dismissal 

of the Application filed on 

behalf of the Petitioner stating 

that the affidavit is not in 

compliance with Section 297 

of the of the Criminal 

Procedure Code, 1973. 

Mehul Choksi vs State of 

Maharashtra, (Cri. 

Application No. 

1501/2019) 

This is a petition under Section 

482 of the Criminal Procedure 

Code, 1973 against order of the 

Ld. Special Court passed on an 

application filed on behalf of 

the Petitioner for dismissing 

the Application under Fugitive 

Economic Offenders Act, 2018 
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being not in compliance with 

Rule 3 of the declaration of 

Fugitive Economic Offenders 

(Forms and Manners of Filing 

Application) Rules, 2018. 

Mehul Choksi vs State of 

Maharashtra, (Cri. 

Application No. 

1503/2019) 

This is a petition under Section 

482 of the Criminal Procedure 

Code, 1973 against order of the 

Ld. Special Court wherein the 

Ld. Special Court had refused 

to decide forthwith the 

application filed for non-

compliance of Sections 5 and 6 

of the Fugitive Economic 

Offenders Act, 2018.  

Mehul Choksi Vs State of 

Maharashtra, (Cri. 

Application No. 

1413/2019) 

This is a petition under Section 

482 of the Criminal Procedure 

Code, 1973 against dismissal 

of the Application filed on 

behalf of Petitioner stating that 

notice be issued to Official 

Liquidator appointed for Gili 

India Ltd. 

Pertinently, vide Order dated 6.1.2020, the Hon’ble Bombay 

High Court has in the interim directed the Hon’ble Special 

Court, Mumbai to not pass any further orders. The airing of the 

Documentary would prejudice the Petitioner in the aforesaid 

proceedings as well as in any appellate proceedings that are 

preferred before the Hon’ble Supreme Court of India inasmuch 

as the Hon’ble Supreme Court of India as well as its judges all 

reside within the jurisdiction of this Hon’ble Court. 

f. Company Petition being C.P. No. 277/2018 titled Union of

India vs Geetanjali Gems & Ors. under Sections 221, 222, 241,

242, 246, and 339 of the Companies Act, 2013 is pending before
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the Hon’ble National Company Law Tribunal, Mumbai. Vide 

order dated 23.2.2018 therein, an investigation by the Serious 

Fraud Investigation Office has been ordered and is ongoing. 

The airing of the Documentary would prejudice the Petitioner 

during the investigation by the Serious Fraud Investigation 

Office and during the proceedings before the Hon’ble National 

Company Law Tribunal, Mumbai. It may be noted that if the 

Petitioner is aggrieved by any orders passed therein, the 

Petitioner has a legal right to approach the Hon’ble National 

Company Law Appellate Tribunal to seek redress. The airing of 

the Documentary would prejudice the Petitioner in such 

proceedings inasmuch as the Hon’ble National Company Law 

Appellate Tribunal as well as its members all reside within the 

jurisdiction of this Hon’ble Court. 

g. O.A. No. 95/2019 titled Punjab National Bank v. Gitanjali 

Gems & Ors. is pending before the Hon’ble Debt Recovery 

Tribunal, Mumbai. The airing of the Documentary would 

prejudice the Petitioner in such proceedings as well as in any 

appellate proceedings before the Hon’ble Debt Recovery 

Appellate Tribunal inasmuch as the Hon’ble Debt Recovery 

Appellate Tribunal as well as its members all reside within the 

jurisdiction of this Hon’ble Court. 

h. S.L.P. (Crl.) being Digvijaysingh Himmat Singh v. State of 

Gujarat, wherein the Petitioner is a party is pending before the 

Hon’ble Supreme Court of India.   

 
Additionally, the Petitioner may also be facing investigations that the 

Petitioner is yet not aware of. However, the Petitioner has attempted 

to disclose above the major proceedings or investigations qua him. 

 

13. It may be noted that in terms of Article 21 of the Constitution of India, 

the Petitioner is entitled to a fair trial and a presumption of innocence 

until proven guilty. The Petitioner also has a right to reputation and 

privacy. Any airing of a series claiming to be a “Docuseries” or 

“Documentary” or the fruit of “investigative journalism” and that too 
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with the title “Bad Boy Billionaires – India” would ex facie interfere 

with and prejudice the rights of the Petitioner. The Petitioner’s 

apprehension is that like most media reports, the Documentary would 

also link his name to Nirav Modi without cause and only to 

sensationalize the matters. Any common lay person would assume that 

material shown in a “Docuseries” or a “Documentary” is true and in 

such a situation if the Petitioner’s name is thrown about with Nirav 

Modi, it would be to prejudge the Petitioner even when trials and 

proceedings are pending before various Hon’ble Courts.  

 

14. In the trials and proceedings against the Petitioner, further 

investigation is going on in some cases and evidence will ultimately 

be led in them. To air potentially prejudicial materials as truth before 

the Hon’ble Courts have had an opportunity to conclude the 

proceedings would amount to ratification of media trials and blessing 

the tainting of the witness as well as the adjudicating pool. It is trite to 

say that a witness’ recollection of events can easily be swayed if 

information is presented to him or her as being the truth which is the 

natural inference a layperson draws from viewing contents titled as a 

“Docuseries” or “Documentary”. Further, while it is considered that 

judges are not influenced by such a Documentary, to assume the 

extreme proposition that judges can never be influenced by extraneous 

materials is equal to living in a utopian world.  

 

15. The Petitioner recognizes that there is a freedom of speech and 

expression under the Constitution of India, however, the same is not 

an absolute right and must be balanced against other fundamental 

rights, especially those touching upon the life and liberty of any 

person. In the matters cited in Paragraph 10, investigation or trial is 

pending and there is a clear and present danger that the airing of the 

Documentary could prejudice the Petitioner if his name is flung 

around in it, that too in connection with Nirav Modi. 

 

16. It may be noted that the Petitioner is defending himself in very serious 

proceedings that carry significant punishments. Therefore, when 
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competing interests are balanced, the freedom of speech of Netflix and 

the Documentary’s makers must yield to the risk of the investigation 

and trial against the Petitioner being influenced by extraneous 

materials such as the Documentary. 

17. The Petitioner apprehends that if there has been a commingling of the

name of the Petitioner with Nirav Modi in the Documentary, it would

cause a real and substantial threat of prejudice to the fairness of the

trial and to the rights of the Petitioner. A fair trial and as a precursor,

a fair investigation, are indispensable for the protection of other rights

such as the freedom from torture and the right to be presumed innocent

until proven guilty. Trial by media in such a case would cause a

hindrance to the course of justice and could materially alter the

position of the Petitioner in the aforesaid investigations/proceedings.

18. It is well established that the Petitioner has a right to be presumed

innocent until proven guilty and the said right must be secured at all

times during the investigation and trial. A trial by media will most

certainly be detrimental to the case of the Petitioner and affect the

enjoyment of the right to be presumed innocent by the Petitioner. It

may be noted that the Petitioner has not been declared a fugitive

economic offender and is entitled to press and safeguard his civil

rights in India.

19. The present Petition is being preferred on the following grounds,

which may be read conjunctively or disjunctively as the case may be,

and without prejudice to one another with the Petitioner reserving his

rights to sue for damages, India or abroad, if and when appropriate.

GROUNDS 

A. BECAUSE there is a real and substantial threat of prejudice to the

fairness of the trial and to the rights of the Petitioner under Articles 21.

A fair trial is indispensable for the protection of other rights such as

the right to freedom and the right to life. Trial by media comes in the
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category of acts which hinders the course of justice as it has the 

potential to materially alter the position of the Petitioner. 

B. BECAUSE in any criminal investigation or trial, there is a

presumption of the innocence of the accused which is a fundamental

human right and the same must be secured pending trial. A trial by

media is always detrimental to the case of the Petitioner and is totally

contrary to the trite rule that an accused person is innocent until proven

guilty by a court of law.

C. BECAUSE films or motion pictures or in this case the Documentary

have immense power to stir up emotions. The same has been judicially

recognized by a 5-Judge Bench of the Hon’ble Supreme Court of India

in K.A. Abbas v. Union of India and Anr., (1970) 2 SCC 780 where

the Hon’ble Court noted as follows:

“20. Further it has been almost universally recognized that 

the treatment of motion pictures must be different from that 

of other forms of art and expression. This arises from the 

instant appeal of the motion picture, its versatility, realism 

(often surrealism), and its co-ordination of the visual and 

aural senses. The art of the cameraman, with trick 

photography, vistavision and three-dimensional 

representation thrown in, has made the cinema picture 

more true to life than even the threatre or indeed any other 

form of representative art. The motion picture is able to 

stir up emotions more deeply than any other product of art. 

Its effect particularly on children and adolescents is very 

great since their immaturity makes them more willingly 

suspend their disbelief than mature men and women. They 

also remember the action in the picture and try to emulate 

or imitate what they have seen. Therefore classification of 

films into two categories of ‘U’ films and ‘A’ films is a 

reasonable classification. It is also for this reason that 

motion pictures must be regarded differently from other 
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forms of speech and expression. A person reading a book 

or other writing or hearing a speech or viewing a painting 

or sculpture is not so deeply stirred as by seeing a motion 

picture. Therefore the treatment of the latter on a different 

footing is also a valid classification.  

A copy of the judgment of the Hon’ble Supreme Court of India in K.A. 

Abbas v. Union of India and Anr., (1970) 2 SCC 780 is marked and 

annexed herewith as Annexure – H. 

D. BECAUSE the release of the Documentary would cause severe impact

on the Petitioner’s reputation as well as create a widespread perception

of guilt notwithstanding the fact that no competent court has found the

Petitioner guilty. A 3-Judge Bench of the Hon’ble Supreme Court of

India defined “trial by media” as follows in R.K. Anand v. Registrar,

Delhi High Court, (2009) 8 SCC 106:

“174…The impact of television and newspaper coverage 

on a person’s reputation by creating a widespread 

perception of guilty regardless of any verdict in a court of 

law…” 

A copy of the judgment of the Hon’ble Supreme Court of India in R.K. 

Anand v. Registrar, Delhi High Court, (2009) 8 SCC 106 is marked 

and annexed herewith as Annexure – I. 

E. BECAUSE the Hon’ble Courts have also taken note of the prejudicial

value of films and motion pictures (a Documentary being identical in

nature and format) to ongoing trials. A Division Bench of the Hon’ble

High Court of Bombay has in Mushtaq Moosa Tarani v. Government

of India and Ors., 2005 SCC OnLine Bom 385 held as follows:

“50. The aforesaid observation of the Apex Court is 

undoubtedly to be respected as an expression of opinion 

with respect to the expectations from the judges. However, 
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what is to be noted is that the telefilm was to be shown on 

television on a day and undoubtedly large number of 

people would see the same. However, could the effect 

thereof be compared with that of a cinema of over 3 hours 

running over a number of days in different cinema houses 

throughout the country? A judge undoubtedly is not 

expected to be influenced. At the same time, we must also 

note the observation of the Single Judge of the Calcutta 

High Court in Re: P.C. Sen (supra), viz. that the extreme 

proposition that the judges are never influenced or 

impressed by the extraneous publication is difficult to be 

accepted. It is true that the film does not tell the judge as 

to how he should decide the matter. At the same time, the 

fact remains that it shows a large number of persons who 

are accused in the case as criminals. Will this depiction of 

the accused, discussion on the film thereafter and the 

comments of the public at large have no influence at all? 

In spite of this depiction if the Petitioner and other accused 

are acquitted, will it not lead to comments on the judge 

and will it not be a factor which may weigh on his mind? 

Does this not amount to prejudicing the mankind against 

the persons concerned before the cause is heard as 

observed in St. James's Evening case (supra)? Again, as 

observed in the same case, by quoting Lawrence CJ. 

in People v. Wilson - (1872) 16 Am Rep. 528 that a court 

will, of course, endeavour to remain wholly uninfluenced 

by publications like that under consideration; but will the 

community believe that it is able to do so? A disturbing 

element has been thrown into the determination, which it 

would be the wise policy of the law to exclude. 

… 

53. In this connection, it is material to observe that the film 

is made in Hindi and will be seen in several cinema houses 

all over the country. The disclaimer is printed in English 

and not many people will read it nor will they be impressed 

23



by it after seeing the film. It is a strong and a heavy film. 

It undoubtedly creates an impact on the viewers. Is it not 

likely that in spite of these disclaimers the impression that 

the viewers will carry will be that the Petitioner and all the 

persons concerned are the perpetrators of the crime? Does 

it, therefore, not amount to their defamation? Mr. 

Sebastian, therefore, rightly submitted that one has to look 

at all this depiction in the film from the point of view of the 

accused who is in jail for last over 12 years. No amount of 

disclaimer will wash away the impression that will be 

created with respect to his involvement as shown in the 

film though, in his submission, he is totally innocent. 

… 

58. In this petition, the real issue is whether the citizen's

right of free speech and expression will prevail over the 

right of an accused like petitioner of a fair and impartial 

trial. Fair and impartial trial is not just part and parcel of 

right to Life and Liberty but goes to the root of 

administration of justice and Rule of law. It is well settled 

and been included in the European Convention of 

Protection of Human Rights and Fundamental Freedom 

that exercise of right of free speech and expression carries 

with it duties and responsibilities and one such duty and 

responsibility is that exercise of such right must not take 

away the protection of reputation or rights of others. 

Similarly when it comes to maintaining authority and 

impartiality of judiciary, necessary curbs and restraints 

will have to be placed on the exercise of an individual's 

right to freedom of speech and expression. 

… 

60. ….Hence, the relief can be granted as sought. The

petitioner-accused standing trial before the Special Court 

has challenged the decision to permit exhibition of the film 

in question. The petitioner accused submits that the matter 

is reserved for judgement before the Designated Court and 
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till such time as the verdict is not pronounced, exhibition 

of this film would have an adverse impact on the ongoing 

trial. He states that nobody has a right to pronounce a 

verdict much less verdict of guilt or otherwise upon an 

accused and that is the sole prerogative of a Criminal 

Court. Trial by media and press is strictly prohibited. The 

film in question has taken upon itself the task of bringing 

to the viewers' notice the conspiracy in details. It is 

authentic as we are informed that it is based on indepth 

study and research. The film is based upon prosecution 

story. There is obviously an other side to the whole 

episode. Whether that other version should be accepted or 

not is something which the Designated Court has to decide. 

Therefore, under the garb of making a film based on 

prosecution story and furnishing all details therein, it is 

not open for the respondents concerned to present a 

picture which would virtually pronounce the petitioner and 

others guilty. The details as set out are bound to create an 

impression against the accused in the minds of viewing 

public as cinema is a powerful and effective medium of 

expression. It reaches a large section of public. Presently, 

films are not only exhibited in theatres but are also 

transmitted and relayed through satellite to T.V. sets 

installed at virtually every home. Therefore, petitioner 

apprehends that people at large would definitely form an 

opinion about his guilt. The verdict having yet to be 

pronounced by the Designated Court, permission to exhibit 

the film at this stage would definitely affect the course of 

justice. It is irrelevant and immaterial whether the Judge 

is actually prejudiced or influenced by the film. 

61. The above legal position is well settled. The decision

of the Supreme Court in the case of Re: P.C. Sen followed

by learned Single Judges of the Allahabad High Court is

eloquent enough in this context. The Allahabad High Court
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in Lakhan Singh v. Balbir Singh - AIR 1953 Allahabad 342 

(D.B.) has observed thus:- 

 

7. Administration of justice by an impartial judiciary is 

the basis of our system of jurisprudence and indeed of 

the jurisprudence of any civilised State. It is the 

concern not merely of immediate litigants. Its 

assurance is every one's concern. The method of 

administering justice prevalent in our courts is that a 

conclusion to be reached in a case will be induced only 

by evidence and argument in open court and not by 

outside influence whether of private talk or public 

print. To quote the words of Frankfurter J, and the 

other dissenting Judges 

in Bridges v. California (1941) 86 LAW Ed. 192 at 

p.214, 

 

“A trial is not a free trade in ideas, nor is the best 

test of truth in a courtroom ‘the power of the 

thought to get itself accepted in the competition of 

the market’ Comment, however, forthright, is one 

thing. Identification with respect to specific 

matters still in judicial suspense is quite another. 

… 

9. Holmes, J. laid down 

in Patterson v. Colorado (1907) 205 U.S. 454 at 

P.463: 51 Law Ed. 879, that:- 

When a case is finished, Courts are subject to the 

criticism as other people, but the propriety and 

necessity of preventing interference with the course of 

justice by premature statement, argument or 

intimidation hardly can be denied.” 
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62. One cannot forget the importance of administration of 

justice by an impartial judiciary. As early as in 1952 it was 

noticed by the learned Judges presiding over the Division 

Bench of Allahabad High Court that conditions in India 

are different from those prevailing in America. A Learned 

Judge of this Court in the case of Demitai Gengji 

Sojpal v. Rawji Sojpal - AIR 1937 Bombay 305 has also 

held attached considerable significance to this aspect by 

observing that it would be disastrous for due and proper 

administration of justice if in a suit pending investigation 

in a court of law that investigation was to be taken out of 

the hands of the Court and practically left to the Press. It 

is necessary to ensure that every litigant in court of justice 

has a fair and unprejudiced hearing at the trial on the 

merits of his case. The submissions of Mr. Dhavan and Mr. 

Chinoy, unfortunately do not notice this aspect. 

… 

65. Grant of injunction or restraint order is not a gagging 

writ in the facts of this case. The Petitioner has made out 

a strong prima-facie case inasmuch as fair trial, which is 

part of Rule of Law and Administration of Justice, is an 

aspect which must prevail over individual's right of free 

speech and expression. People's right to know cannot be 

stretched to such an extent as would make mockery of Rule 

of Law. Petitioner's right to fair and impartial trial must 

outweigh all such privileges and expectations. The balance 

of convenience is definitely in favour of an injunction 

inasmuch as the restraint against exhibition is for limited 

duration and the Petitioner's right as above as well as 

public interest is in favour of such restraint. The 

Respondents have a commercial and business interest 

which is secondary. The loss to the Petitioner's dignity and 

reputation is enormous. It would be irreparable as the 

viewers may form an opinion about his guilt.” 
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A copy of the judgment of the Hon’ble High Court of Bombay in 

Mushtaq Moosa Tarani v. Government of India and Ors., 2005 SCC 

OnLine Bom 385 is marked and annexed herewith as Annexure - J. 

 

F. BECAUSE the Hon’ble Supreme Court of India has noted the 

propensity of Hon’ble Judges to be influenced by several forces 

subconsciously in Sidhartha Vashisht v. State (NCT of Delhi) (2010) 

6 SCC 1, where it held: 

 

“296. Cardozo, one of the great Judges of the American 

Supreme Court in his Nature of the Judicial Process 

observed that the judges are subconsciously influenced by 

several forces. This Court has expressed a similar view in 

P.C. Sen, In re and Reliance Petrochemicals Ltd. v Indian 

Express Newspapers, Bombay (P) Ltd. 

 

297. There is danger of serious risk of prejudice if the 

media exercises an unrestricted and unregulated freedom 

such that it publishes photographs of the suspects or the 

accused before the identification parades are constituted 

or if the media publishes statements which outrightly hold 

the suspect or the accused guilty even before such an order 

has been passed by the court. 

 

298. Despite the significance of the print and electronic 

media in the present day, it is not only desirable but the 

least that is expected of the persons at the helm of affairs 

in the field, to ensure that trial by media does not hamper 

fair investigation by the investigating agency and more 

importantly does not prejudice the right of defence of the 

accused in any manner whatsoever. It will amount to 

travesty of justice if either of this causes impediments in 

the accepted judicious and fair investigation and trial.” 
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A copy of the judgment of the Hon’ble Supreme Court of India in 

Sidhartha Vashisht v. State (NCT of Delhi) (2010) 6 SCC 1 is marked 

and annexed herewith as Annexure – K. 

G. BECAUSE the criminal laws of India require that a person’s guilt be

proven beyond reasonable doubt. An accused is presumed innocent

unless the contrary is proved in a court of law. Broadcast of materials

in the mainstream media tends to influence the minds of the general

population and judges and witnesses who are all human and therefore

not immune to discussion, debate, and influence. The public opinion

created by the media or in this case projected as the truth in the

Documentary is capable of affecting all persons. The Documentary

cannot be allowed to usurp the function of the judiciary by

investigating and thereafter rendering its judgment on the Petitioner or

for that matter any person.

H. BECAUSE even the Hon’ble Supreme Court of India has taken note

of the issue of media trials and how Hon’ble Courts can take steps to

protect accused persons such as the Petitioner and in Sahara India

Real Estate Corporation Ltd. v. SEBI, (2012) 10 SCC 603 held as

follows:

“34. … The very object behind empowering the courts to 

devise such methods is to see that the administration of 

justice is not perverted, prejudiced, obstructed or 

interfered with.… 

… 

42. … Excessive prejudicial publicity leading to

usurpation of functions of the Court not only interferes

with administration of justice which is sought to be

protected under Article 19(2), it also prejudices or

interferes with a particular legal proceedings. In such

case, Courts are duty bound under inherent jurisdiction,

subject to above parameters, to protect the presumption of

innocence which is now recognised by this Court as a
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human right under Article 21, subject to the applicant 

proving displacement of such a presumption in 

appropriate proceedings… 

A copy of the judgment of the Hon’ble Supreme Court of India in 

Sahara India Real Estate Corporation Ltd. v. SEBI, (2012) 10 SCC 

603 is marked and annexed herewith as Annexure - L. 

I. BECAUSE the law laid down in Sahara India Real Estate

Corporation Ltd. v. SEBI, (2012) 10 SCC 603 was also followed by

this Hon’ble Court in Swatanter Kumar v. Indian Express Ltd. (2013)

207 DLT 221 where it stated:

“61. In view of the observations of the Supreme Court, it 

is clear that the order in the cases preventing the 

publication may include directions not to disclose the 

identity of the person or postpone the publication amongst 

other directions. In the instant case, the identity of the 

plaintiff is already disclosed prior to approaching this 

Court, however, the plaintiff states that the photograph of 

the plaintiff is repeated shown in the national dailies and 

televised news on day to day basis with an attempt to create 

an adverse public image. Prima facie I find that besides 

postponing the publications, the order or directions 

restraining the defendant not to publish the photograph of 

the plaintiff time and again till the time any fact finding is 

made by the relevant authorities is also necessary so that 

the adverse publicity against him can be avoided. 

62. I have already examined in the preceding paragraph

of this order the argument that even if some amount of

fairness is attached to the publication, still the Court can

proceed to prevent the same on the basis of the excessive

prejudice. Suffice it to say, no conclusive finding as to

fairness or unfairness can be arrived at this juncture. Upon

the fair reading of material available on record, it prima
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facie appears that the same can prejudicially affect the 

public mind and there is real and tangible risk of the 

plaintiff in not getting fair trial or open justice as 

contemplated by the common law as per the dictum laid 

down by the Supreme Court of India in Sahara India 

(Supra).” 

A copy of the judgment of the Hon’ble High Court of Delhi in 

Swatanter Kumar v. Indian Express Ltd. (2013) 207 DLT 221 is 

marked and annexed herewith as Annexure – M. 

J. BECAUSE this Hon’ble Court has in Naveen Jindal v. M/s Zee Media

Corporation Ltd. & Anr (2015) 29 DLT 605 reiterated the position of

this Hon’ble Court that the irreversible and incalculable harm resulting

from media trials in the following terms:

“27. Reference may next be had to the judgment of this 

Court in the case of Kartongen Kemi Och Forvaltning AB 

& Ors. vs. State through CBI 2004 (72) DRJ 693… The 

Court while observing the result of trial by media held as 

follows: 

‘7. This case is a nefarious example which 

manifestly demonstrates how the trial and 

justice by media can cause irreparable, 

irreversible and incalculable harm to the 

reputation of a person and shunning of his 

family, relatives and friends by the society. He is 

ostracised, humiliated and convicted without 

trial. All this puts at grave risk due 

administration of justice. 

8. It is common knowledge that such trials and

investigative journalism or publicity of pre-

mature, half baked or even presumptive facets of

investigation either by the media itself or at the

instance of Investigating agency has almost
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become a daily occurrence whether by 

electronic media, radio or press. They chase 

some wrong does, publish material about him 

little realizing the peril it may cause as it 

involves substantial risk to the fairness of the 

trial. Unfortunately we are getting used to it. 

…….. 

13. This is one of such cases where public 

servants who are no more have met somewhat 

similar fate being victim of trial by media. They 

have already been condemned and convicted in 

the eyes of public. Recent instance of such a trial 

is of Daler mehandi whose discharge is being 

sought few days after his humiliation and pseudo 

trial through media as they have not been able 

to find the evidence sufficient even for filing the 

chargesheet. Does such trials amount to public 

service is a question to be introspected by the 

media itself.’ 

 

49. In these facts would the plaintiff be entitled to an 

injunction to restrain the defendants from publishing 

reports or airing reports pertaining to the allegations 

which are pending before the police by Mrs. ABC. Legal 

position as explained above is quite clear. Any publication 

which gives excessive adverse publicity to an accused or 

which is likely to hamper fair trial and constitutes an 

interference with the course of justice could be a ground 

for grant of injunction. The court has ample inherent 

power to restrain publication in media in the event it 

arrives at a finding that the said publication may result in 

interference with the administration of justice or would be 

against the principle of fair trial or open justice.” 
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A copy of the judgment of the Hon’ble High Court of Delhi in Naveen 

Jindal v. M/s Zee Media Corporation Ltd. & Anr (2015) 29 DLT 605 

is marked and annexed herewith as Annexure – N. 

K. BECAUSE this Hon’ble Court too has in Shashi Tharoor v. Arnab

Goswami and Ors., (2018) 246 DLT 279 cautioned the media in the

following terms:

“97. This Court is of the view that it is important that when 

criminal investigation has commenced, media reporting 

should be sensitive to the indeterminacy of the questions 

raised in the proceedings. Press cannot ‘convict anyone’ 

or insinuate that he/she is guilty or make any other 

unsubstantiated claims. Press has to exercise care and 

caution while reporting about matters under investigation 

or pending trial.” 

A copy of the judgment of the Hon’ble High Court of Delhi in Shashi 

Tharoor v. Arnab Goswami and Ors., (2018) 246 DLT 279 is marked 

and annexed herewith as Annexure – O.  

L. BECAUSE faced with an almost identical issue, the Hon’ble Trial

Courts have taken a cue from this Hon’ble Court as well as other

superior courts and granted ex parte ad interim orders to stay the

release of an unauthorised bio-pic to safeguard the rights of an accused

in Chanda Kocchar v. Jai Viratra Entertainment Ltd., C.S. No.

852/2019 (Order dated 23.11.2019)  in the following terms:

10. Further, a print out of the news item published in the

Entertainment Times on 19.11.2019 depicts that the

forthcoming film is based on the life of plaintiff. The

contents of the film have the potential to prejudicially

affect the reputation of the plaintiff amongst the public.

The alleged incident(s) associated with the plaintiff are
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subject matter of investigation and no court of law has 

pronounced any judgment or order holding the plaintiff 

to be guilty in relation to the same. Therefore, a strong 

prima-facie case is made in favour of the plaintiff. 

Balance of convenience also lies in her favour and she is 

likely to suffer irreparable loss, if ex-parte injunction is 

not granted in her favour as her reputation would be 

frittered. 

 

11. Accordingly, all the defendants and their associates, 

agents, representatives and all others acting for and on 

their behalf are hereby restrained from using the 

plaintiff's name directly or indirectly; screening, 

exhibiting or marketing the film “Chanda: A signature 

that ruined a career” online or offline, whole or in part 

or in any other form / under any other name claiming to 

be biopic or relating to the plaintiff without her consent; 

making, publishing, sharing or circulating any 

commentary / promotion about the aforementioned movie 

in any manner whatsoever, till the next date of hearing. 

 

A copy of the Order dated 23.11.2019 passed by the Hon’ble District 

Court at Patiala House in Chanda Kocchar v. Jai Viratra 

Entertainment Ltd., C.S. No. 852/2019 is marked and annexed 

herewith as Annexure – P. 

 

M. BECAUSE in the present case, the Documentary has not yet been 

released, and a pre-screening of the same would allay the fears of the 

Petitioner and/or confirm the same which in turn would require 

appropriate orders from this Hon’ble Court.  

 

N. BECAUSE faced with a similar situation in Ariz Khan and Anr. v. 

Union of India and Ors., W.P. (C) No. 8398/2019, this Hon’ble Court 

directed in the interim on the first day of hearing itself (2.8.2019) that 
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the motion picture in question therein, ‘Batla House’ would be 

previewed by the counsels of the parties therein.  

 

“3. Accordingly, it is directed that the cinematographic 

film in question be previewed on 5.8.2019 at 4:45 PM. 

Respondent No. 7 (T-Series) shall organize the said 

preview in coordination with Mr. Sunil Kukreja, Registrar, 

High Court of Delhi… 

 

4. The learned counsel appearing for the petitioners as 

well as the respondents would be present at the venue to 

view the said cinematographic film.” 

 

A copy of the Order dated 2.8.2019 passed by the Hon’ble High Court 

of Delhi in Ariz Khan and Anr. v. Union of India and Ors., W.P. (C) 

No. 8398/2019 is marked and annexed herewith as Annexure – Q. 

 

M. BECAUSE subsequently when upon viewing of the movie “Batla 

House” it was discovered that there were in fact some prejudicial 

scenes in the movie, this Hon’ble Court proceeded to pass appropriate 

orders in Ariz Khan and Anr. v. Union of India and Ors., W.P. (C) 

No. 8398/2019 on 13.8.2019 in the facts of that case such as an 

additional disclaimer in Hindi, deletion of scenes, muting of certain 

portions, as well as a running banner at the bottom of the screen during 

certain scenes in the following terms: 

 

“5. First, it has been agreed that at the beginning of the 

said film, a Disclaimer in the following words, would be 

shown:-  

 

“This film is inspired by the Delhi Police and events that 

are reported or otherwise available in the public domain. 

It is not a documentary and is not intended to accurately 

reflect those incidents that may have occurred. Certain 

characters, institutions and events in the film are fictional 
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and have been used for cinematic reasons and for 

dramatizing the performances portrayed in the film. Any 

resemblance to any person, living or dead is unintended 

and purely coincidental. No identification of any actual 

persons, places, buildings and products is intended or 

should be inferred. The film makers and all persons 

associated with the film respect the right of fair trial of all 

concerned and do not intend to discredit anyone or 

interfere with any evidence or defense. There is no 

intention to disrespect, impair or disparage the belief or 

sentiment of person(s) or community(ies), religion or 

nationality or to, in any manner, interfere with the 

administration of justice.”  

 

6. The Disclaimer to the aforesaid effect would also be 

shown in the Hindi language.  

 

7. Second, it has been agreed that the scene depicting 

confession of one of the characters would be deleted. This 

Court and the learned counsel appearing for the 

petitioners have already been shown the scene sans the 

said confession. In addition, the scene where certain 

characters are shown to be making explosive devices, is 

also agreed to be deleted completely. The scene as would 

be projected, after the deletion of the said scene, was also 

shown to this Court as well as to the learned counsel 

appearing for the petitioners. 

 

8. Third, in addition to the above, it has been agreed that 

the concerned respondents shall mute the word “Mujahid” 

spoken in the scene where one of the characters was 

earlier shown to be confessing to the commission of the 

crime.  
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9. Fourth, the respondents shall display a disclaimer at the 

foot of the screen during the court scene to the effect that 

the film makers do not endorse any of the views expressed 

either side.  

 

10. Fifth, the actual photograph of an officer of the Delhi 

Police, which is shown in the end of the movie would also 

be deleted so as to make good the Disclaimer, as set out at 

the outset of the film.” 

 

A copy of the Order dated 13.8.2019 passed by the Hon’ble High 

Court of Delhi in Ariz Khan and Anr. v. Union of India and Ors., 

W.P. (C) No. 8398/2019 is marked and annexed herewith as 

Annexure – R. 

 

N. BECAUSE in the facts of the present case, an order identical to the 

order dated 2.8.2019 passed by the Hon’ble High Court of Delhi in 

Ariz Khan and Anr. v. Union of India and Ors., W.P. (C) No. 

8398/2019 is called for in the interim. Thereafter, if there are no 

offending portions relating to the Petitioner or prejudicial to the rights 

of the Petitioner, the Petitioner can raise no objection whatsoever to 

the release of the Documentary and if there are objectionable portions 

that could prejudice the Petitioner in any manner, the Hon’ble Court 

could consider what appropriate orders are required to be passed like 

the Hon’ble High Court of Delhi did on 13.8.2019 in Ariz Khan and 

Anr. v. Union of India and Ors., W.P. (C) No. 8398/2019. 

 

O. BECAUSE the Hon’ble Supreme Court of India has in M.P. Lohia 

and Ors. v. State of West Bengal and Ors., (2005) 2 SCC 686 

deprecated the practice of the media putting out facts that would 

emerge during the trial in the world at large before the trial has 

concluded. The Hon’ble Supreme Court has found such actions as 

interfering with the administration of justice. 
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A copy of the judgment of the Hon’ble Supreme Court in M.P. Lohia 

and Ors. v. State of West Bengal and Ors., (2005) 2 SCC 686 is 

marked and annexed herewith as Annexure – S. 

 

P. BECAUSE postponement of release is not a punitive but a preventive 

measure in order to ensure fair administration of justice. The 

Documentary would be released globally on 2.9.2020. Thus, the only 

viable option is to do a pre-screening and see if there are any 

objectionable portions/episode and assuming there is none, the 

Documentary may be released and in case there is, then the 

Documentary may be either released with deletions or in terms of any 

other order, as is passed by this Hon'ble Court. The same would 

achieve balance between competing interests of the Petitioner and the 

Respondent Nos. 2 and 3. 

 

Q. BECAUSE the Petitioner is entitled to equal protection in terms of 

Article 14 of the Constitution of India inasmuch as in the various 

precedents cited hereinabove, the Hon’ble Courts have protected the 

accused persons from media trials including by restraining release of 

certified motion pictures to ensure that the accused’s right to a free and 

fair trial and presumption of innocence is not rendered naught even 

before an Hon’ble Court has considered the said accused’s defense and 

his ultimate innocence or guilt. 

 

R. Any other ground that the Petitioner may take at the time of arguments 

with the permission of this Hon’ble Court. 

 

20. The Petitioner craves leave of this Hon’ble Court to add to, alter, 

amend, or change, any of the aforesaid grounds, which are without 

prejudice to each other. The Petitioner crave leave to produce such 

further documents as may be deemed necessary and is filing the 

present Petition in view of grave urgency due to the imminent release 

of the Documentary.  
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21. The cause of action to institute the present Petition arose on 24.8.2020

when the Petitioner came across the trailer for the Documentary on

Netflix’s Platform. The trailer is viewable across the world at

https://www.netflix.com/title/80990073 and continues to be viewable,

including within the jurisdiction of this Hon’ble Court. The series

itself is scheduled for release on 2.9.2020 and will also be viewable

across the world, including within the jurisdiction of this Hon’ble

Court. Further, the Petitioner has received numerous calls from people

around the world including from within the jurisdiction of this

Hon’ble Court asking him whether he is part of the Documentary and

soliciting his comments on the same.

22. The Petitioner does not have any alternative efficacious remedy other

than to approach this Hon’ble Court by way of the present Writ

Petition.

23. It is humbly submitted that if this Hon’ble Court does not grant the

relief(s) prayed for in the present Petition, the Petitioner will suffer

grave and irreparable loss.

24. The balance of convenience lies in favour of the Petitioners and

against the Respondent.

25. This Hon’ble Court has the jurisdiction to try the instant Petition as

the trailer for the Documentary is viewable at

https://www.netflix.com/title/80990073 within the jurisdiction of this

Hon’ble Court. Further, the landing page of the Documentary at

https://www.netflix.com/title/80990073 is viewable within the

jurisdiction of this Hon’ble Court. Similarly when the Documentary is

actually released, it would be available within the jurisdiction of this

Hon’ble Court for viewing. Further, the MEIT, i.e. the nodal Ministry

concerned with regulating Netflix in India, is within the jurisdiction of

this Hon’ble Court. Further, Netflix itself makes itself available

actively within the jurisdiction of this Hon’ble Court and as such is

amenable to the jurisdiction of this Hon’ble Court. A bare reading of

the judgment of a Division Bench of this Hon’ble Court in Malini
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Mukesh Vora v. Union of India and Ors., W.P. (Crl.) 37/2009 will 

show that this Hon’ble Court has the requisite territorial jurisdiction 

to hear the present Petition. Also the Petitioner has received numerous 

calls from persons residing within Delhi asking him if he is a part of 

the Documentary and to solicit his comments about the same. Even 

earlier, a British journalist named Reva who was staying Delhi had 

contacted the Petitioner from Delhi. Multiple instances of the cause of 

action arising as enumerated above have arisen within the jurisdiction 

of this Hon’ble Court. Accordingly, this Hon'ble Court has the 

requisite territorial jurisdiction to entertain and try and the present suit. 

 

26. The cause of action having accrued to the Petitioner only on 24.8.2020 

and so continuing to accrue on a daily basis, the Petition is within 

limitation and no part of it is barred by limitation or laches. 

 
27. The Respondent No. 1 is “State” within the meaning of Article 12 of 

the Constitution of India and subject to the jurisdiction of this Hon’ble 

Court. The Respondent Nos. 2 and 3 are imminently about to interfere 

with the rights of the Petitioner and as such are amenable to the 

jurisdiction of this Hon’ble Court. 

 
28. The documents filed with the Petition are originals or true copies of 

their respective originals. 

 
29. No other same/ similar Petition/ proceeding has been filed by the 

Petitioner on the cause of action set out in this Petition either before 

the Hon’ble Supreme Court of India or any other High Court in the 

country.  

 

PRAYERS 

It is therefore, most respectfully prayed that this Hon’ble Court may 

graciously be pleased to: 

 

A. Issue an appropriate writ directing the Respondent No. 1 to take steps 

to regulate the Respondent Nos. 2 and/or 3 insofar as release of content 

having possibly prejudicial effect on pending investigations and trials 
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is concerned and ensure that no prejudice is caused to accused persons 

pending investigation and/or trial; 

 

B. Issue an appropriate writ directing the Respondent Nos. 2 and/or 3 to 

conduct a pre-screening of the Documentary titled “Bad Boy 

Billionaires – India” for this Hon’ble Court and the counsels for the 

Petitioner; 

 

C. Issue an appropriate writ directing the Respondent Nos. 2 and/or 3 to 

not release the episode/portion of the Documentary “Bad Boy 

Billionaires – India” insofar as it relates to the Petitioner or is 

prejudicial to the rights of the Petitioner or mentions the Petitioner 

during the pendency of investigations and/or trials against the 

Petitioner, assuming there is any such episode/portion; 

 

D. Alternatively, issue an appropriate writ directing the Respondent Nos. 

2 and/or 3 to postpone the release of the episode/portion of the 

Documentary “Bad Boy Billionaires – India” insofar as it relates to 

the Petitioner or mentions him or is prejudicial to the Petitioner, 

assuming there is any such episode/portion, to a date when the 

investigations and trials against the Petitioner have concluded; 

 

E. Pass an such further orders as this Hon’ble Court may deem fit in the 

present facts and circumstances. 

FILED BY: 

 

NAMAN JOSHI | TARUN SINGLA 

ADVOCATES FOR THE PETITIONER 

G-46, L.G.F., 

JANGPURA EXTENSION, 

NEW DELHI – 110 014 

+91 98100 57280 

naman.joshi@CJSlegal.in  

PLACE: NEW DELHI 

DATE: 26.8.2020
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IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

W.P. (C) NO. ______ OF 2020 

IN THE MATTER OF: 

MEHUL CHOKSI  …PETITIONER 

VERSUS

UNION OF INDIA AND ORS. …RESPONDENTS 

AFFIDAVIT 

I, Mehul Choksi, r/o Jolly Harbour, St. Mary’s, Antigua, aged about 60 years, 

do hereby solemnly affirm and declare as under:- 

1. I am the Petitioner in the captioned Petition and as such am competent

to swear this Affidavit.

2. The accompanying Petition has been drafted by my Counsel upon my

instructions. I have read and understood the same. I say that the

contents of the Petition are true and correct to the best of my

knowledge or based on legal advice and nothing material has been

concealed therefrom. The same may be kindly read as part and parcel

of the present Affidavit.

3. The document annexed with the Petition are true copies of their

respective originals.

DEPONENT 

VERIFICATION 

I, Mehul Choksi, r/o Jolly Harbour, St. Mary’s, Antigua, aged about 60 years, 

being the Petitioner herein, do hereby verify the contents of my above 

Affidavit as true and correct to the best of my knowledge or as based on legal 

advice and confirm that nothing material has been concealed therefrom. 

Verified at St. Mary’s, Antigua on 25th August, 2020. 

DEPONENT 
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Transcript 

[Dramatic music with footage of Vijay Mallya, Subrata Sahara, Nirav 

Modi, and Ramalinga Raju] 

Footage of Vijay Mallya 

[man 1] There was no one else who appeared to be living the dream the 

way Vijay Mallya was. 

[Vijay Mallya] I think we have a winner on our hands. 

Footage of Subrata Roy 

[man 2] Subrata Roy’s genius was he understood the value of scale. 

[woman 1] “Sahara” actually means “savior.” 

Footage of Nirav Modi 

[woman 2] Jeweler extraordinaire Nirav Modi. 

[Nirav Modi] We wanted to create India’s first luxury brand. 

Footage of Ramalinga Raju 

[unknown man] You see pictures of Bill Gates and Mr. Ramalinga 

Raju. 

[man 3] Ramalinga Raju was my hero. 

Footage of Vijay Mallya 

[man 2] So Vijay Mallya expaned Kingfisher Airlines by borrowing 

more and more money from state banks. 
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[man 4] I remember when we did that uniform. He said, you know, 

“You can choose any colour, as long as it’s red.” [laughs] 

Footage of Nirav Modi 

[unknown man] Nirav Modi started to take a series of loans by bribing 

officials. 

Footage of Ramalinga Raju 

Driven by insecurity and intense rivalry, Raju cooks the books. 

Footage of Subrata Roy 

[man 2] Subrata Roy ended up employing nearly a million agents, 

raising capital from the poorest people in India. But ultimately this was 

a form of pyramid scheme. 

Footage of Ramalinga Raju 

[man 5] Raju was trying to beat the clock. It’s like a giant bubble. 

Footage of Vijay Mallya 

[man 4] His debt mountain was growing. He didn’t care. He just wanted 

it to become bigger and bigger. And that sort of went, “Boom!” 

Footage of Ramalinga Raju 

[man 6] A billion dollars just disappeared. 

Footage of Nirav Modi 

[Pavan C. Lall] Nirav Modi was defrauding Punjab National Bank, 

$1.8 billion. 
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[man 7] You owe a lot of people a lot of money, Mr. Modi. 

Footage of Vijay Mallya 

[unknown man] He had ordered billions of dollars worth of airplanes. 

[unknown man] He had to keep on going back to the banks to fund 

more cash. 

[unknown man] Show sales and revenues which doesn’t exist. 

Footage of Subrata Sahara 

[unknown man] Most of his money comes from very, very poor people. 

Footage of Vijay Mallya 

[unknown man] He is some kind of megalomaniac. 

[woman 3] The only difference between a petty criminal and Vijay 

Mallya is that he wears a suit and throws lavish parties. 

[unknown man] [in hindi] Mujhe kuch bhi maloom nahi tha isme se. (I 

had no idea of what was going on. But I was made a scapegoat and 

jailed for three months. 

[man 8] It was like riding a tiger and not knowing how to get off 

without being eaten. 

[BAD BOY BILLIONAIRES – INDIA] 
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Home > Business News

PNB won't be able to
recover money from
Nirav Modi, Mehul
Choksi; fraudsters acted
like ma>a, used global
network to stash jewels
The entire conspiracy was hatched by Nirav Modi and his team

involving not more than 25 people, who communicated through

Whatsapp and a private server

Yatish Yadav March 05, 2020 14:56:36 IST

Top sources said the value of diamonds seized by the
Enforcement Directorate (ED) will depreciate further as
it has come to the light that the precious pieces were
already smuggled out by Nirav Modi days before the
central probe agency swooped down on his showrooms

The investigators have unearthed evidence suggesting
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New Delhi: Punjab National Bank (PNB) and other Cnancial

institutions allegedly defrauded by Nirav Modi and his uncle

Mehul Choksi will not be able to recover the money lent to the

duo running into thousands of crore despite the liquidation of

their companies, sale of seized diamonds and other properties.

Rare paintings, exquisite wristwatches and luxury cars belonging

to fugitive diamantaire Modi will be auctioned from Thursday

(today). The sale of 112 assets is being done by SaMronart on behalf

of the Enforcement Directorate through a live auction, which will

be followed by an online one for 72 items.

Modi, who has allegedly defrauded state-run Punjab National

Bank of over Rs 14,000 crore, is currently lodged in a British jail.

Top sources said the value of diamonds seized by the

Enforcement Directorate (ED) will depreciate further as it has

come to the light that the precious pieces were already smuggled

out by Nirav Modi days before the central probe agency swooped

down on his showrooms. What was left behind was inferior-

quality diamonds.

The investigators have unearthed evidence suggesting that

exquisite diamonds and money was shipped discreetly with the

help of Modi's accomplices adopting the modus operandi of old

school maCa network and whatever is left for auctioning is not as

grand as the ones shipped out.

The documents reviewed by Firstpost shows just a week before

Veeing India, Modi shipped precious jewels worth more than Rs

100 crore to Hong Kong and subsequently further to an

undisclosed location. Around 50 kilograms of gold was smuggled

out from a Dubai o[ce. The action was synchronized with

showrooms abroad and the diamonds worth hundreds of crores

that exquisite diamonds and money was shipped
discreetly with the help of Modi's accomplices adopting
the modus operandi of old school ma>a network and
whatever is left for auctioning is not as grand as the
ones shipped out

The entire conspiracy was hatched by Nirav Modi and
his team involving not more than 25 people, who
communicated through Whatsapp and a private server

Fire breaks out at Kerala
Secretariat, Opposition
terms it 'conspiracy to
destroy evidence' in gold
smuggling case

Congress leader Ramesh
Chennithala demanded a
"comprehensive" probe into the
cause of the fire, while Kerala BJP
president K Surendran said it was a
way to "sabotage" proof

'Not about post, but
country,' says Kapil Sibal
after seeking
organisational reform in
Congress during CWC
meet

After the meeting of Congress' top
decision-making body, the CWC
urged Sonia Gandhi to continue as
its interim chief till an AICC session
is convened

Raigad building collapse:
4-year-old boy found alive
under rubble next to dead
mother; toll rises to 12

The police on Tuesday booked the
builder of the Tariq Garden building
in Mahad for negligence and
culpable homicide as authorities
race against time to rescue eight
residents still feared trapped in the
rubble
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were smuggled out from the UK and US on the basis of forged

certiCcates and fake invoices.

Key players

Besides Choksi, Modi and his brothers, certain other individuals'

names are now surfacing, who might have helped the Modis and

Choksi to transport jewels away from the reach of creditors. On

top of the list is are two close friends of Nehal Modi (younger

brother of Nirav Modi), Anthony Allicok and Angelina Ypma—

global president at Nirav Modi, once worked for Bulgari and

Cartier. After the Central Bureau of Investigation (CBI) FIR in PNB

fraud, Nehal Modi, brother of  Modi brought in Allicock to the

company in February 2018. Around the same time, Modi from his

hideout told Angelina to fraudulently ship millions of dollars’

worth diamonds from US to Hong Kong.

Since investigators were hot on the trails of Modi, Choksi and his

relatives, all the players were told to use WhatsApp and secure

email for communication. On 4 March 2018, almost a month after

the CBI FIR, Modi's London boutique was emptied out and all the

precious diamonds worth $6 million were shipped out the

country. SigniCcantly, he had taken substantial loans from two

Indian public sector banks operating from London and the move,

investigators said, was to oMset the Indian bank's recovery

proceeding in London.

File photos of Nirav Modi (left) and Mehul Choksi. Pic courtesy: YouTube

A month later on 5 April 2018, Allicock sacked two directors from

Modi's US-a[liated o[ce—Jacen DinoM and Michael Goldman,

after they refused to fraudulently transport diamonds out of

PNB says over 1,700
wilful defaulters
owe bank Rs 37,020
cr; Mehul Choksi's
companies top of the

list
Mehul Choksi-promoted Gitanjali Gems
Ltd has an outstanding loan of Rs
5,064.84 crore. Gili India and Nakshatra
Brands, also part of the Gitanjali Group,
owed Rs 1,447 crore and Rs 1,109 crore
each to PNB

Parliamentary panel
to consider
summoning
Facebook over WSJ
report on hate

speech: Shashi Tharoor
Earlier in the day, Rahul Gandhi alleged
that the BJP and RSS control Facebook
and Whatsapp in the country, and that
they spread hatred through these
platforms to influence the electorate

Instagram merges
Direct Messages
with Messenger
chats in the latest
update

The DM icon on the Instagram app
(placed in the top right corner) is also
reportedly replaced by the Facebook
Messenger logo.

Ganesh Chaturthi
2020: Here is how
download and share
themed WhatsApp
stickers

You can download Ganesh Chaturthi
themed-WhatsApp stickers third-party
apps from Play Store.
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America. The same day Allicock assumed all the powers and

shipped $7 million worth diamonds to Hong Kong.

A week later on 13 April 2018, Nehal Modi on the direction of Nirav

Modi brought in two individuals, Mark Motes, and Eddy Friedfeld

to facilitate further smuggling of diamonds to defraud directors.

That same month, $20 million diamonds were shipped to Hong

Kong fraudulently and $4 million worth diamonds were stored in

a courier service o[ce, emptying the vaults of Nirav Modi’s

showrooms. The certiCcate for diamonds was obtained from a

Crm known as 'Independent Gemological Laboratories' which is

owned by Mehul Choksi through a shell company registered in

British Virgin Island.

On 29 April 2018, Angelina directed all the funds available in UK to

be transferred in an account held by Modi in Macau. Funds

available in another account in Barclays Bank were transferred to

an account in Hong Kong. Approximately, $ 115 million was

stashed in shell Crms Voated by Nirav Modi in British Virgin

Island, Cayman Island and Mauritius. Also, 150 boxes of pearls

whose valuation is not known and diamonds worth several

million dollars were smuggled out under the guise of legitimate

transactions from Hong Kong. The ultimate destination has been

kept under the wraps of investigating agencies.

Diamond smuggling operations

In the meantime, Modi and his group had Cled bankruptcy

proceedings in a US court and individuals and companies

including PNB were lining up to Cle claims to recover their money

from liquidation of his assets. In order to prevent the precious

jewels falling in the hands of the US authorities, Modi's key

associates in America, Ajay Gandhi and Mihir Bhansali faked their

resignation from the Crms and closely worked with Angelina to

ship the diamonds out of the USA. Angelina told Gandhi and

Bhansali that Modi had asked her to review the diamonds

available in the US showroom. She reached New York on 7 May

2018. Angelina, with the permission of Gandhi and Bhansali,

shifted several million dollars’ worth diamonds to a godown of a

courier service before they were seized. Later, she visited the

courier Crm's storage and selected $5 million diamonds which

were sent to Hong Kong in two shipments. The remaining

diamonds were stuck as newly appointed Mark Motes and Eddy

Friedfeld refused to sign on the papers.

Google Assistant can
now record and send
audio messages to
your contacts
The feature is available

currently for Google Assistant users in
nations that speak English across the
world.

PROMOTED CONTENT

Chiropractors Baffled: "30 Second" Stretch
Relieves Years Of Back Pain (Watch)
www.your-health-today.com
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On 1 June 2018, Motes and Friedfeld were sacked and Nehal

Modi's friend Rochelle Miller was appointed as the sole director

of Nirav Modi's a[liates in the US. Subsequently, Miller shipped

out diamonds worth approximately $8 million out of the US.

Later, a cargo of 17 bags containing diamonds worth several

million dollars was shipped out of the US. In the documents, the

cargo was shown as 'scrap value of $1.5 million’ while in reality,

Nirav Modi and his team stashed hundreds of millions of dollars’

worth of diamonds before investigators could seize it.

The entire conspiracy was hatched by Nirav Modi and his team

involving not more than 25 people, who communicated through

Whatsapp and a private server, panemail.com. Nehal Modi played

a key role in this entire conspiracy. Since agencies were looking

for Nirav Modi, Nehal quietly traveled to various locations,

including Dubai, London, Hong Kong, Mauritius to threaten

employees and destroy evidence.

When the diamonds were being smuggled out and stashed

abroad, the team communicated through another private server,

cricketnow.live and each individual was given a codename to

obscure their true identity. Later, the mobile phones of all the

individuals involved in the shady operation were destroyed. Nirav

Modi and his associate had also removed sensitive computers

from their o[cers and they were sent to Hong Kong through the

sea route. The entire criminal conspiracy was well-planned in

advance by Nirav Modi and his associates to prevent banks from

recovering their money and impede the investigation abroad.
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ED brings back jewels worth
Rs 1,350 cr owned by Nirav
Modi, Mehul Choksi from
Hong Kong
The Enforcement Directorate received an
intelligence input about the valuables in
July 2018, after which authorities in
Hong Kong and UAE were contacted.
Ananya Bhardwaj 24 August, 2020

File photo of Nirav Modi | Twitter

Text Size:

New Delhi: In a major development in the Punjab
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National Bank (PNB) scam case, the Enforcement
Directorate (ED) has brought back from Hong Kong
polished diamonds, pearls and other jewellery worth
approximately Rs 1,350 crore that belonged to entities
owned by Nirav Modi and Mehul Choksi.

According to the ED, 108 consignments of various
overseas entities belonging to Modi and Choksi were
allegedly kept in the godown of a logistics company in
Hong Kong.

“Values of these goods have been declared as Rs 1,350
crore approx. These include polished diamonds, pearls
and silver jewellery…The consignments were brought to
Navi Mumbai today (Wednesday) and they weigh
approximately 2,340 kg,” an ED official told ThePrint.

According to a source in the ED, the jewels were flown
in. “Once the Hong Kong authorities gave a clearance and
customs cleared the consignments, the jewels were sent
to India,” said the source.

While Modi is a diamantaire, Choksi is the managing
director of ‘Gitanjali Gems’.

Choksi is also Modi’s maternal uncle. He took over
Gitanjali Gems from his father Chinubhai Choksi in 1985
and built an extended product-portfolio by launching
brands such as Gili, Nakshatra, Asmi, D’damas, Maya,
Diya and Sangini.
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Also read: Breakthrough in PNB fraud case, international
business head of Gitanjali Gems traced to US

How did the jewellery reach Hong Kong

According to a senior ED officer, these consignments
were sent to Hong Kong from Dubai in early 2018. The ED
had received an intelligence input about these valuables
in July 2018, said the officer, following which they
contacted authorities in Hong Kong and UAE.

“We were continuously engaged in discussion with the
various authorities in Hong Kong and UAE to bring these
valuables back to India. All these jewels are proceeds of
crime,” the officer said.

The ED, in a statement, also said that various modalities
were finalised and after completing all legal formalities,
the consignments were brought back to India.

“Out of the 108 consignments, 32 belong to entities
enrolled by Modi and rest to Choksi,” the senior officer
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quoted above added.

Earlier, the ED had successfully brought back 33
consignments of valuables from Dubai and Hong Kong in
the Modi and Choksi fraud case. These were valued on
arrival and subsequently seized in India. Independent
valuers had then assessed these consignments to be
worth Rs 137 crore approximately.

Also read: The 5 unknown Indian businessmen who top
ED’s list of ‘36’ fugitives
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professionals. We are building India’s most ambitious and
energetic news platform. And have just turned three.

At ThePrint, we invest in quality journalists. We pay them
fairly. As you may have noticed, we do not flinch from
spending whatever it takes to make sure our reporters
reach where the story is.
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bringing quality journalism, we need readers like you to
pay for it.

If you think we deserve your support, do join us in this
endeavour to strengthen fair, free, courageous and
questioning journalism. Please click on the link below.
Your support will define ThePrint’s future.

Support Our Journalism

57

https://theprint.in/subscribe/


Nirav Modi, Mehul Choksi
continue to haunt gems and
jewellery cos; banks not
willing to lend money
Bank lending to the gems & jewellery
industry fell by Rs 600 crore in FY19, and
further nosedived by Rs 12,500 crore in
FY20.

The adverse effect of cautious and reduced bank lending is more evident
on unorganised and small scale players, which depend more on bank
credit to smoothly run operations.

The Nirav Modi and Mehul Choksi-PNB scam continues
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to haunt the gems and jewellery industry even two-and-
a-half years later, with banks unwilling to lend money to
the sector. The bank lending to the gems and jewellery
industry is on a consistent fall since the Rs 23,780 crore
financial scam broke out in January 2018, involving large
loans given to Nirav Modi and Mehul Choksi’s firms by the
Punjab National Bank. As on March 30, 2018, outstanding
credit to this industry stood at Rs 72,700 crore, Care
Ratings said in a report. It fell by Rs 600 crore in FY19,
and further nosedived by Rs 12,500 crore in FY20, the
report added. As on March 27, 2020, outstanding credit
to this industry stood at Rs 59,500 crore. Such cautious
bank lending can create further stress on liquidity, it
added.

The adverse effect of cautious and reduced bank lending
is more evident on unorganised and small scale players,
which depend more on bank credit to smoothly run
operations. “Most jewellers used the gold loan product
offered by banks as that gave them cheap working
capital. But with the continuously increasing gold rates
and the tighter unwillingness of the banks to work with
the sector, it has become very difficult to obtain such
credit lines,” Rohan Sharma, Managing Director, RK
Jewellers, South Extension 2, told Financial Express
Online. NPAs caused due to Nirav Modi and Mehul Choksi
scam, along with the government’s policies to discourage
the growth of this sector, have become a major roadblock
for the gems and jewellery sector, he added. The

59

https://www.financialexpress.com/market/stock-market/punjab-national-bank-stock-price/
https://www.financialexpress.com/market/stock-market/care-ratings-ltd-stock-price/


government should realise that it is an industry that
accounts for a lot of exports too, he added.

Related News

Widening footprint! Cognizant to acquire Tin Roof
Software to expand digital engineering services

ICICI Bank aims to push KCC loans by using satellite
data

Also Read: Barely out of slowdown, Britannia caught
up in coronavirus storm; revenue growth hit
this much

Industry players also complain that the banks have
intentionally cut down lending for the diamond industry,
which has made businesses very difficult as the rough
diamonds are to be bought in cash terms whereas the
polished diamonds after cutting and polishing are sold on
credit. Meanwhile, the coronavirus lockdown has severely
hit the jewellery business in India. The gold imports in
May have fallen by 99 per cent on-year, Reuters reported
citing a government source. India, which is the world’s
second-largest gold consumer imported only around 1.4
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tonnes of gold in May, compared to 133.6 tonnes a year
ago.

Subscribe to Financial Express' weekly SME
newsletter for latest and all-round coverage from the
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FiNAU!EPORT FOR!/l 
(Uncier Sec:flon 173 ·cr.PC) 

IN THE COURT OF HON'BLE SPECIAL.JUO'GE FOR CBI CA·SES, 
GREATER MUMBAJ •. 

(01) Name of Branch: CBI, BS&FC, Mumbai FIR No: RC·B{l.M 2018 E 0.001 ¥ear .20t8 

(02) ·Charg.,.sheet No. _____ (03) Date: 14;052018 

(04) U/S 121)..8 r/w 420, 4091PC and u/s 13(2) r/w 13(1)(c)and (d) of PC Act 1988 .. 

(05) Type of Final Form/Report- Charae sheeted 

(06) If Final Report Un-occurred - False/Mistake ·of fact/Mistake of ·taW/Non-· 
cognizable/Civil Nature· N.A. 

{07) 

(08) 
(09) 

(tick'./' applicable portion) 

If Charge sheeted: Original 
(tick • ./ ' applicable portion) 

Name·ofthe 1.0. S. P. Singh Supdt. ofPOUce. 
(a) Name of the ComplainanUinformiint: · Shri Avneesh r..!epalia, Deputy 
Gener.al Manager, PNB, Zonal Office, M.umbai. 

(b) Fathers/ Husband's Name: Shri A.L Nepalia 

· (1-0) Of Properties/ Articles/ ·Documents recovered/Seized during the 
investigation and relied upon list can be attached, if necessary): list 
of r;elied upon documents at Anrlexure-11 and list of witnesses as Annexure:-
111 are appended· to the Chargesheet 

1
.{ 

. ,. 
·' ., 

51. 
No. 

1 

Property Estimated 
OeScripti"on Value (in 

Rs.) 

2 3 

; PS Pto.perty From Disposal 
Register No. whom/where 

recovered or 
seized 

4 ·s 6 

.. .. -

J 

) 

) 

) 

) 

) 

) 

) 

' j 

) 

) 

) 
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11. Particulars of accused persons charge sheeted (use separate sheet for 
each accused) 
(A--3) 

( i ) Name: Shri Gokulnath Shetty I <H> Whether verified 1 Yes 
(iii) Husband·s :::1.me Shri Raghu Shetty 
tiv) Date of Birth: 22.05.1tloi (v) Sex Male 
(vi) Nationality: Indian (vii} No : -
(viii) Date of Issue . (ix) Place of Issue : -
(X) Religion Hindu. (xi) Whether NA 

SC/ST/OBC 
(xii) Line of Business I Deputy Manager (Reid.), . ·unjab National Bank, Mid 

:"• occupation Corporate Branch, Brady Hot ·e, Mumbai. 

(xiii) Present: Room No. T-2, 401, Rustomjee (xiv) ! 1l:'h .1ther verified Yes 
Ozone, Behind· MTNL, Goregaon (W), 
Mumbai. ' 
Permanent: Kelagina Mane, Post- Palimar, 
Tq. & Oist. Uduppi. Y.. mat ..:.'<a. -;(xv)·-·. .. · (xvi) Date of arrest 17.02.2018 -· .. ·''· . N£?.. . . . .. . · . . .. 

(xvii) Regular·c_riminal Nu. , i·'i.A (xvii) Date on· which-
' forwarded to judicial 

Court custody 

. {xix) Date of release on N.A' 

bail 
(xx) Und.er acts and U/S 120'B rlw 420, 409 !PC and u/s 13(2) r/w 13(1)(c)and 

- .SeCtions - (d).of.PC.Aci1SB6-. .. 
.. ·-

(xxiJ .. Of I sureties I ... 
(xxii) Previol)s convictions with case refer:e_nce : --.. 
(·Xxiii) of. U'j·9 CiteQ as A-3 in the Chargesheet (In Judicial CustOdy). 

Forwarded I BaJied by police I Bailed out by Court I Judicial I Ab::ocondino I 

Pidclalined i . ,.L---·- ., .. ,_ .. ,_. __ .. -· 
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11. Particulars of accused persons charge sheeted (use separate sheet for 
each accused} 

(A-4) 

' .; ... 

·) 

) 

) 

) 

) 

J 

J 

) 

) 

) 
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11. Particulars of accused persons charge sheeted (use separate sheet for 

each accused) 
(A-5) 

( i) Name: Shri Hemant Dah} 1/a/ Bhatt (ii). Whether verified 1 Yes 
(iii) Father's Name Shri r .. thalal Bhatt 

(iv) Date of Birth: 12.04.1954 (v) Sex 1 Male 
(vt) NatlonaJ/1)1: Indian (vii) Passport No : 81443267 
(viii) Date of Issue NA _ (ix)' Place of Issue: N.A. 
(x) Religion Hindu. (xi) Whether 

INA 
SC/ST/OBC 

(xii) Line of ·Business I Authorized M/s Stellar Diamond, Solar Exports, 
' Diamonds R US ar.d other companies of Firestar Group of occupation Nirav Modi. 

(xiii) Present: 8-301' Hari Darshan, Bf .. :;giJii""! (xiv) Whether.verified Yes 
Fadia Road, Kandivali f'N), Murnbai l 
400067 . ' 

(xv) . Provisional Criminal NA (xvi) Date of arrest 17.02.2018 
No. -

{XVi"i)' R'e§i:JJ3r'Ciimiri31 No. NA. (xvii) Date on which In 
forwarded to judicial 
Court. custody 

(xix) Date of release on NA 
bail 

(xx) Under acts and U/S 120-B r/w 420, 409 IPC and u/s 13(2) r/w 13(1)(c)and 
sections (d) of PC Act 1986 .. 

(xxi) Names of I sureties I 
(xxii) with ... .:.,"'l reference:-----

(xxiii) Status of the accused. Cited as A-5 in the Chargeshee! (In Judicial Custody). 

Forwarded I Bailed by police I Bailed out by Court I Judicial Custody I Absconding I 

Proclaimed Offender. 
.. 

6 

c 

( 

- t" ·-
c 
(; 

I[ . 

c 
( 

c 
( 

c ,_ 

c 
r 
" 
. (:: 

F: 
"--

c 
c 
c '-
( 

( 

f 
( 

( 

f. 
c 
f 
I[ 

c 
(' 

' € 
{ 

([ 

c 
r ·-
( 

c 
( 

76



(. 

·€ 
€, 

€' 
e;. 

(it 

Ei 
(: 

€: 
{ 

(£ 

( 

(: 

€ 

0 

·T r • 

c .$ 

' 

5 
) 

lit· ) 
) 

) 

J 
J 
) 

_) 

:) 
.) 

) 

) 

'" 
"' 

(___ 

{ i J 
{iii) 

{iv) 
:; 

11". Particulars of accused charge sheeted (use separate sheet for 
each accused} 

Name: Shri Bechu Bansi Trwari 
! 

(ii} Whether verified Yes 
Name Shri Bansi Tiwari. 

Date of birth' 03.04.1960 . . {v) Sex Male 
Nationality Indian ! .. {vii) Passport No. H2280237 ... 

(viii) Date oi N.A .·; ·{IX) · Pla_ce of ISsue N.A 
{X) Religion Hindu . .,. {xi) Whether SC I ST/ N.A 

OBC 
(xii) line of Business I The then .Gfiief Manager Scale-IV, Zonal Office, PNB, 

· OCCUI!_ation MCB 'Siagy House.Bi'ahch Mumbai. 
(xlii) Present: FJ. No. 201, Nirman· -Darshan, {xiv) Whether verified Yes. 

Vikas Nagar, Andhefi (E), Murribai. · · 
Pennanent: House No. N9/31.S/16,--Bfij 

.. Enclave Extension Colony, .-·P.a!ii;1, 
· Varanasr Uttar Pi-adesh. ' {xv) Provisional N.A. . ·. (xvi) . Date of arrest 19.02.201B 

Cirminal No. . .. -
. (xvii) Regular Criminal N.A. (xvii) 'Date of which In 

No. ... forwarded to 
Court . judicial 

. .. ---
{xix) Date of re-lease on NA 

baif 
{XX) Under . acts and U/S 120-8 r/w 420,409 !PC and u/s 13{2) r/w 13{1)(c)and 

sections. (d) of PC Act_.198e ... 
{xxi) Names of bailers I sureties jNA· 
{xxii) Previous convictions with case N.A. 
(xxlii) Status 'of tho accused: as A-6 in Charge sheet (In Judicial Custody). 
Forwarded I Bailed by Police I Bailed o_ut by_ C_ourt I Judicial, Custody I Absconding I 
Proclaimed Offender. 
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.J 

l 
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{ i ) 

(iii) 

{iv) 

(vi) 

{viii) 
(x) 

{xii) 

(xiii) 

{XV) 

_Jxvii) 

(xix) 

{xx) 

(Xx:i) 

:xxH} 
:xxiii) -·-··· 

11. Particulars .of accused persons charge sheeted (use separate sheet for 
each accused) 

(A-7) 

Name: Shri Yashwant Trimbak Joshi (ii) Whether verified Yes 
-Father's Name Shri Trimbak Gajanan Joshi. 

Date of birth 04.12.1964 {v) Sex Male 
Nationality fndian (vii) Passport No. F9421024 

Date of Issue N.A (ix) Place of Issue N.A. 
Hindu (xi) Whether SC I STI N.A. 

OBC 
Line of Business I The then Manager PNB, MCB, Brady House 
occupation Branch, Ml; .. 
Present: B-101, Panchajanva {xiv) Whether verified Yes. 
Ramchandra Nagar, Dombivali (E). !hane-
421201. .. 

Provisional Criminal N.A. (xvi) Date of arrest 19.02.2018 
No. 

Criminal N.A. {xvii) Date of which In 
No.- ·fo.iwarded to ... 

custody 
Date of release on N.A. • 
bail .. 

Under acts and UIS 120-B r/w 420, 409 iPC.and uls 13(2) rlw 13(1)(c)and 
sections (d) of PC Act 1988. . 
Names of bailers·/ sureti.es ! 
Previous convictions with case reference : N.A. 

Status of the accUsed: Cited as A-7 in the Charge sheet (In Judicial_ Custody). ........ .. ___ .. - -·· ... . ··-· .. ·---·· ... 
=orwarderf I Baih::d by Police I Bailed cut by Court /Judicial Custody/ Absconding I 

Ofte1 ,Jer. --___ ,, ___________ __j 
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11. Particulars of accused persons charge sheeted (use separate sheet for 
each accused) 

(A-8) 
'(T)" ·1 Name: Shri Prafful Praka;ii<s'=a"w=a-=r;;-, ----,,.,(,ii") ---,,-,W:7hc-e-ct""h_e_r ___ "Y'"'e_s_- --

(iii) 

(iv) 
(vi) 
(viii) 

(X) 

(xii) 

(xiii) 

(xv) 

.... - . verified 
Father's Name Prakash Govind Sawant. 
DateofBirJ.;?6.12.1988 .. (v) Sex /Male 
Nationality: fndiar. ------,(v::;i,.i)-/P;:a::s::s-::p:::o'::;rt"N"o:-:-: P=75"4:;:7;;5o;0;;7-'-----j 

Date of Jssue N.A-

Religion Hindu •. . .. 

(ix} Place of Issue : N.A 

(xi) Whether NA 
SCISTIOBC 

Line of Business I The then Officer (Scale-/), PNB, MCB, Brady' House, 
occupation 

Present: 8/204, 2n Floc:·, .. Shrusi:Jti 
Complex, Plot No. 46 & . S.ec .. 34, 
Kamothe, Navi Mumbai-410209:. ' ·. · · 
Permanent: Village- Vasgaqe, ·· .. Taluka-
Paluse, Dist.- Sangli. · 
Provisional Criminal N.A 

No. 

{xiv} · Whether Ye:s 
verified 

(xvi) 

{xvii} Regular Criminal r·ki". N.A (xvii} Date ,, on which In 
fo rVia rded:-:··.10 ·. ·jtjdltial 

(xix) 

(xx) 

Court 

Date of release on bail N.A. . -

Under acts 
sections 

and UIS 120-8, rlw 420, 409 fPC 
13(1)(c)ancf.(d) of PC Act 1988 .. 

(xxi) Names of bailers I sUreties 

custody 

and uls 13(2) r/w 

(xxii} Previou·s convictions with 
(XYiiil. of the accused:· Cited as Chargesheet (Jn Judicial Custody}. 
Forwa,rded 1 Bc..!!!3rf by police I Bail_ed out :bY_:court I Judicial Custody I Absconding I 
Prodaimed Offender. 
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) 

( i ) 
(iii) 

(iv) 
(vi) 
(viii} 
(x} 

(xii) 

(xiii} 

(xv) 

(Xix} 

(XX) 

[xxi} 
:xxU) 

:.XXiii} 

11. Particulars of accused persons charge sheeted {use separate sheet for 
each accused) 

(A-9) 

Name: Shri Vipul Natvarlal Am bani (ii) Whether verified I 
Company' s Name Shri Natwarlal Hirachand Ambani. 

Date of birth 01.05.1968 (v) Sex Male 
Nationality Indian (vii) Passport No. Z3423920 

Date of Issue NA (ix) Place of Issue N.A. 
Religion Hindu (xi} Whether SC I STI N.A. 

OBC 
Line of Business I President Investor (Relation & Corporate Affairs). Firestar 
occupation International Ltd, Peninsula Business Park, 201h Floor, 

Tower 8, Ganpatrao Kadam Marg, Lower Pare/, Mumbai-
13. 

Present: 4-A. Rizvi Park, 5-A, A!tamount (xiv) Whether verified Yes. 
Road, Mumbai. 
Provisional Criminal N.A. (xvi) Date of arrest 20.02.2018 
No. 
Re')ular Criminal N.A. - (xvii) Date of wl :hi In 
Nc.·. forwarded ; i.Udicial Court. -j cusiociy --· . ' Date of release on N.A. 
bail 
Under acts and U/S 120-8 r/w 420, 409 lPG and u/s 13(2) r/w 13(1)(c)and 
sections , (d) of PC.Act 1988 .. 
Names of bailers I sureties I N.A. 
Previous convictions with case reference: N.A. 

S.tatus_ai.the .ac.c.use.d: Cited as.A-:9 in the .Cba,rge sheet (In J.udic!ai.Custody). 

=or.varded .I Bailed by Police I Bailed o.ut by Court /Judicial Custody/ Absconding I 
.: • :'"'aimed Offender. -------· .. ··--· _,._, ____ 
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11. Particulars of accused persons charge sheeted {use separate sheet for 

each accused) 
(A-10) 

' -- rvc··-- ·-( i) Name: Shri Arjun Eknath Patil ; (ii) Whether Yes 
1 

- - .. ! . verified 

(iii) Father's Name · j Shri Eknath pattu Patil. 
(iv) Date of Birth: 01.06.1975 .. (v) Sex Male 
(vi) Nationality: Indian (vii) Passport No : .. 
(viii) Date of Issue NA .. (ix} . Place Of Issue ; NA 

(x} Religion Hindu. ·; .. 
(xi} ·Whether N.A. 

SC/ST/OBC 
(xlij Line of Business I Senior Fires tar International Pvt.· Ltd., 

occupation Lower Parel, Mumbai 
(xiii) Present: RQQ·m No. 14, Ground A-10, (xiv) Whether Yes 

Shivashakti CHS Ltd., Sec. 18, NerUI ryv}, verified Natli Mumbai. ' 
.. 

(xv} Provisional Criminal J>;,A. (xvi} Date -of arre;st 20.02.2018 

No • 
(xvii} Criminal. No .. • '.N.A .. .. .. .(xvii) Date on which In 

' forwarded to judiCia_/ .. .·· Court custody 
' 

(xix} Date Of release on bail N.A. . 
(XX} Under acts and U/S 120-B r/w.420, 409 !PC and u/s 13(2) r/w 13(1)(c)and 

sections (d) Act 1,988 .. .. 

(xxi) Names Of bailers I sureties I 
(xxii} Previous convictions with case : 

.(x><iii) Sta·ti:JS·_of.t.he accused: Gited as A-1-Q·in {In Judiciaf CuStody) . 
Forwarded I Bailed by I B.ailed out ·by I Judicial Custody I Absconding I . ' 
Proclaimed Offender. ' 
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11. Particulars of accused persons charge sheeted (use separate sheet for 

each accused} 

(A-11) . 

( i ) Name: Smt. Kavita Ravikiran Manklkar (ii) Whether verified Yes 

(iii) Husband's Name 1 Shri Ravikiran Mankikar. 

(iv) Date of .Birth: 16.09.1964 (v) Sex 1 Female 
(vi) Nationality: Indian (vii) Passport No : 23262927 
(viii) Date of Issue NA (ix) Place of Issue : Mumbai 
(X) Religion Hindu. (xi J Whether N.A. 

SCISTIOBC 
(xii) Une of Business I Executive As.sistant to Nirav Modi and Authorized 

occupation Signatory, M/s Stellar Diamond, Solar Exports, Diamonds 
- ·R US and other c9mpanies of Firestar Group of Nirav 

Modi. 
(xiii) Present: Jer Villa, 3 Rdad. TPS-111, (xiv) Whether verified Yes 

Santacruz <E'. Mumbai. 
(xv) Provisk.nal Criminal N.A. (xvi) Date of arrest 20.02.?018 

No. 
(xvii) Regul.:"r-c;.:.ninal No. N.A. (xvii) Date on which In 

forwarded to judici"' . Court. custod; 

{xix) Date of release on N.A 
bail 

(xx) Under acts and U/S 120-8 r/w420, 4091PC and uls 13(2) r/w 13{1)(c)and 
sections (d) of PC Act 1988 .. 

Names of bailers I sureties I 
(xxii) Previous convictions with case reference : ---

(xxiii) Status of the accused: Cited as A-11 in the Chargesheet (In Judicial Custody). 

Forwarded I Bailed by police I out by Court I Judicial Custody I Absconding I 
Proclaimed Offender. 
·-··· ·- -
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(iii) 
(iv) 
(vi) 

(viii) 
(x) 

(xii) 

{xiii) 

(xv) 

(xviij 

(,xix) 

(xx) 

(xxi) 

Particulars of accused persons charge sheeted (use separate sheet for 
each accused) 

(A-12) 

Name: Shri Rajesh Krishan Jindal 
- . 

Whether Verified 
... 

(iii Yes 
Fathers Name Shri Krishan· Murari. 
Date of Birth : 28.06.1962 .. ·' (v) Sex 1 Male 
Nationality: Indian .. (vii} Passport No : 
Date of Issue N.A (ix) Place of Issue: N.A 
Religion Hindu. J (xi) N.A 

... SC/ST/OBC 
Line of Business I The then ASst. General Manager, Punjab National Bank, 
occupation Brady Branch, Mumbai. Now GM (Credit) PNB •. 

Head Office ·sec.10; Dwarka. New Delhi. 
Present: S-SG, PNB Senior ·Officers, (xiv) Whether verified Yes 
Residential Complex, B Under Hill. 
Civil Lines, New Delhi. . 
Permanent: A-1, Parwana Nagar, 
Punjab-142001. · 
Pr.Dvisionaf Criminal NA. . :· {xvi) Date of arrest 20.02.2018 ... 
No. 
Regular Criminal No. NA. . . (xvii) Date on which In 

. for¥ ·arc' '='d 99\JP. 
.. ,. custody .. 

Date of release on N.A. . . .. . 
bail ; 

Under acts and U/S 120-B r/wj420, 409 !PC and u/s 13(2) r/w 13(1)(c)and 
sections (d) of PC 1988 ... 

Names of bailers I sureties ·1---. 
I P_revi'ous convictions with case- : 
j of the accused: Cited as the Chargesheet (In JUdicial Custody). 

Forwarded I Bailed by police I Bailed out pciurt J Judicial Custody I Absconding. I 
Proclaimed Offender. 
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11. Particulars of accused persons charge sheeted (use separate sheet for 

each accused}. 

) (A-13) 

_) 

) 

) 

J 
) 

) 

) 

) 

( i ) Name: Shri Mohinder Kumar Sharma 1 (ii) Whether verified Yes 
(iii) Father's Name 1 Shri Bakshi Ram. 

.<iv) Date of Birth : 09.02.1964 (v) Sex Male 
(vi) Nationality: fndian (vii} Passport No: N.A. 
(viii) Date of Issue N.A. (ix) Place of ·Issue: N.A. 

(X) Religion Hindu. (xi) Whether No. 
SCISTIOBC 

(xii) - h:ine of I The then Chief Manager and Internal Audita.", PNB, MCB, 
c·:cupation Brady House Branch, Mumbai. 

lXffii- f. ;senl:: ·Flat No. 203, Adarsh S9ciety, Near (xiv) ·--r Whether : -:'es 
Y jaJa Telephone Exchange, Cr. Ambekar I 
Road, Dadar {E), Mumbai. · 
P.ermanent: A-25, Dhaul.adhar SOciety, Lower 
Bard!, Po, Dari, Teh. Oh •"l'Tlshala, Dist. 
Kanora Himachal Pradesh. 

(xv) Provisional Criminal fN..-.\· (xvi} Date of·arrest 28.02.2018 
No.-

(xvii) Regular Criminal No. N.A. (xvii) Date on which In 
foswarded to judicial 
Court custody 

(xix) Date of release on bail NA 
(xx) Under acts and UIS 120-B r/w 420, 409 IPC and u/s 13(2) rlw 13(1)(c)and 

sections (d) of PC Act 1988 .. 

(xxi) Names of bailers I sureties I 
.__...., 

(xxii} Previous .convictions with case ·reference : -----
(xxiii) Status of the accused: Cited as A-13 in the Chargesheel (In Judicial Custody). 

I Bailed by· police I Bailed out by Court I Judicial Custody I Absconding I Proclaimed 
-Offender. . · 
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11. Particulars of aCcused persons charge sheeted (use separate sheet for 
each accused} 

(A-14) 
( j) Name: Shri Bishnubrata Mishra (ii) Whether Yes 

.. ..• --- ...... verified -. 
(iii) . Father's Name Shri Mishra. 
(iv) Date of Birth: 05.10.1955 l(v) Sex !Male 
(vi) Nationality: Indian (vii) Passport NO : N.A 
(viii) Date of Issue NA ' 

.. ... (ix) Place of Issue: N.A 
(x) Religion Hindu.· (xi) Whether No. 

.. -,_ SC/ST/OBC 
(xii) Une of Business I 11Je theri lntemai'Chief AudHor (reid.). 

occupation Punjab· National· Bank, 
Mumbai:·.: · · 

Brady. House Branch. fort, 

(xiii) Prese!lt: 302, KLimu9 Tower, 101, Surya. (xiv) Whether Yes 
Nagar, verified 
:/, .. ' 

(xv) Provisional Criminal NA Date of arrest 01.03.2018 
,; 

No: 

(xvii) Regular Crim.!naJ No.. N.A. ;. .(X'><ii) ... :Date on In < 
forwarded to judicial 

·J '-.. Court. cL:,stody 
(xix) Date of release on N.A. 

ball 
(xx) Under acts· and U/S 120-B ·r/w 420, 409 !PC and u/s 13(2) rlw 

sections 13(1)(c)and (d) of PC Act 1988 .. 
. 

(xxi)· Names of bailers I sureties I 
(xxii) convictions with .r.eference : 
(xxiii) Status of the accuse!=t: Cited as A.:14 in !he Chargesheet {In Judicial 
Forwarded I police I out.}.Y Court I Judicial Custody I .. .... 
Proclaimed Offender. '· 
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11. Particulars of accused persons charge sheeted (use separate sheet for 
each accused) 
(A-15) 

! f i) J Name: Shri Miten Ani/ Pandya / (ii} · /Whether verified J Yes 
i=.;!.":':!'r'S Name Shri Ani! Gunvantrai Pandya. 

(iv) Date of Birth : 28.03.1980 (v) Sex Male 

(vi) Nationality: Indian (vii) Passport No: F1547870" · · 
(viii) Date of N.A. (ix) Place of Issue : N.A. 
(x) Religion Hindu. (xi ) · Whether No ... 

(xii) 

(xlii) 

(XV) 

(xvii) 

(xix) 

(XX) 

(xxi) 

(xxii) 

(xxiii) 

Line of Business I Manager (Finance). 
occupation Firestar International 

Lower Pare/ Mumbai. 
Present 205, Sai Darshan CHS, Plot (xiv) 
No. 31, Gorai-1, Near Suvidhya School, 
Boriva_li (W), Mumbai@ 400091. 

Provisional Criminal 

No., 
N:A. ... 1 fxvi) 

; 

SC/ST/OBC 

Ltd., Pemnsula Business Park, 

.W.hether.Yerified Yes 

Date 04.03.2018 

Regular Criminal No. N:A · (xvii) - Date ___ on _ which In ----·--
j 

Date of release on bail N.A. 

forwarded 
Court. 

to judicial 
custody 

Under acts 
sections 

and UIS 120-B r/w 420, 409 /PC and u/s 13(2) r/w 
13(1)(c)and (d) of PC Act 1988 .. 

Names of bailers I sureties I 
Previous convictions with c3=., rP.ference : 

Statws of the accused: Cited as A-15 in lht ;::'1-)::=trgesheet (In Judicial Custody). 

Forwarded I Bailed by police I Bailed out by Court I Judicial Custody I Absconding I 
Proclaimed Offender. 
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11. Particulars of accused persons charge sheeted {use separate sheet for 
each accused} 

fi) 
(iii) 
(iv) 
(vi) 
(viii) 

(x) 

(xii) 

(xiii) 

(xv) 

(A-16) 

Name: Manish Kantilal Bosamiya , J (ii) Whether verified Yes 
Father's Name / Shri Kantila/'Mohanlal Bosamiya. 

Date of Birth: 16.11.1976 ; (v). 1 Sex 
Nationality: Indian ··.·(vii) Passport No: J0174590 

Date of Issue . 1 N.A. (ix) Place oflssue : N.A. 
Religion· 1 Hindu. (xi ) Whether No. 

SC/ST/OBC 

Une . of Business I The then Asst. GEmeriJl Manager, Firestar International 
Pvt Ltd .. Mumbai. occupation .. 

Present: A-501, New Shivain · CHS, (xiv) Whether verified Yes 
Kulupwadi, Near National Park, . BoriV.an 
(E), Mumbai- 400066. '· . 
Permanent: Balapir Sheri. Bagasara, 
Anireli. Guiarat. . 
Provisional Criminal N.A. \ (=<;vi) Date of arrest 04.032018. 
No. i : . . I 

Date on which ) in (xvii) (xvii) · Regui.:-.-r Criminal . ,.,,A. .. .. 

(Xix) Date of release on :,ail 
(XX) Uqder ·acts and 

sections 

fo_r:warded to j custodr . 
Court j 

.N.A.. :· 

U/S .. 120-B rlw 420, 409 fPC 
13(1)(c)and (d)!of PC ,4,ct 1988 .. 

and u/s 13(2) r!w 

(XXi} Names of I sureties j 
(xxii) Previous convietfons with caS!! refe.ren're : 
(xxiii) of th& accused: Cited as A-16 in tl:le Char9esheet (In Judicial Custody) . 

Forwarded I .Bailed by police I _ouf i Custody I Absconding .I 
.;· .. 

Proclaimed Olfenqer. .. · ; 
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11. Particulars of accused persons charge sheeted, {use separate sheet for 
each accused) 

(A-17,< 

( i ) Name: S'f-)ri Sanjaykumar Bhavanji (ii) Whether verified Yes 

(iii) Father's Name I Shri Bhavanji Bhimshi Ra.mbhiya. 
(iv) Date of Birth : 01.09.1968 (v) I Sex 1 Male 
(vi) Nationality: Indian (vii) Passport No: 23876313 
(viii) Date of Issue N.A. (ix) Pb'lce of IsSue : ·N.A 
(x) Religion Hindu. (xi) Whether No. 

SC/ST/OBC 
(xii) Line of Business I Partner, M/s Sam;Jath & Mehta (Chartered 

occupation Accountants), 8-501 · & 502; Sarvodaya, 
Excress Hiahwav. Sandra iEasti. Mumbai. 

Western 

(xiii) Present: 8-301, Platinum The Residence, {xiv) j verified Yes 
Tejpal Scheme Road s. Vile Parle (E). 
Mumbai-57. 

(XV) ProviSional Criminal N.A. (xvi) ; . l.a.ie::.of.arrest 04.03.2018 
No. ! 

! 
(xvii) Regular. Criminal No. N.A. (xvii) on which In 

forwarded to judicial 

Court. custody 
(xix) Date of release on bail N.A. 
(XX) Under acts and U/S 120·8 rlw 420. 409 IPC and u/s 13(2) r/w 

sections 13(1.)(c)and (d) of PC Act 1988 .. 

-(xxi) Name,.. I sureties J·- --
(xxii) Previous convictio .. .: .. ,ith case reference : ----
(xxiii) Status of the accused: Cited as A-17 in the Chargesheet (In Judicial Custody). 

Forwarded I Bailed by police I Bailed out by Court I Judicial Custody I Absconding I 
Proclaimed Offender. 
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11. Particulars of accused persons charge sheeted (.use separate sheet for 
each accused} 
(A-18) 

-( j) Name: Shri Subhash Shankar Parab (ii) Whether Yes 
.. ..... .. verified 

(iii) Fathers· Name Shankar MUkund Parab 
(iv) Date of. Birth: -14.10.1972 (v) Sex Male 
(vi) Nationality: Indian (vii} Passport No: NA . 
(viii) Date of Issue N.A. . . ·,, (lx) Place of Issue : N.A .. 
(x) Religion Hindu. (xi) Whether No. 

... 
SC/ST!OBC .. 

(xli) line of Business I Deputy Gene·rat Manager, Firestar Pvt. ltd. 
oCcUpation of Nirav Modi. · 

. 

(xiii} Pr.ese:nt Co-Op Hsg. Soc. Ltd., (xiv) Whether Yes 

' 
Kristina Sthal, Miragaon, Mira Road, verified 

(xv) Provisional Criminal N.A ! (xvi) Date of arrest ... 
No. Absconding 

(xvii) Regular Criminal No. N.:·c 7"" > . (¥YiiJ Date on which .N.A .. -
·-· forwarded to <).' • .. 

... Court .·· 
' • --(xix) Date of release o" Jmir N.A _, 

.. ' (xx) Under acts and U/S 12(1.8 r/w. 4;10, 409 fPC and u/s 13(2) rlw 

sections 13(i)(c)and (<;iJ':cif p·cAct 1988. 

(xxi) Names of baiJers I sureties -,-_I -
(xxii) convictions with case : 
(:«>;iii) Gited A-18'iii Ctiargesheet (Absconding). 
Forwarded I Bailed by poncP. 1 Bailee out by c_ourt 1 Judicial Custody I Abscund1.,o I 

Proclaimed Offender. 

: [ ' . . . : 
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11. Particulars of accused persons charge sheeted (use separate sheet for 

each accused) 
(A-19) 

( i ) Name: Smt. Usha (ii) Whether 'l'es 

: verified 

(iii) Father's Name 
(iv) Date of Birth : 01.10.1958 (v) Sex Female 
(vi) Nationality: Indian (vii) Passport No : N.A. 

(viii) D.ate of Issue N.A (ix) P-lace of. Issue-: N.A 
(X) Religion Hindu. (xi) Whether No. 

SC/ST/OBC 

(xii) Line of Business I The then M:·,raging director & Chief Executive Officer, 
occupation F unjab Natk '1al Head Office, New Delhi. 

Now MD & CEO, Allahabad Bank, Kolkata 
{xiii) Address: No.1, Ronaldshay Road, Alipore, (xiv) Whether. Yes 

Kr·ikata. verified :_Pe: manent Rio No. 12, Paridhi Aparments, 
,·I'" Road, Thane. (West) 

.. 
' 

(xv) · Criminal (xvi) Date of arres'L.: 
' · ;:mested 
' (xvii) Rl.l!JUiar Criminal No. N.A (xvii) Date on whaCh-:' MA 

fof"W'arded to 
Court. 

(xix) Date of release on bail N.A. 

(xx) Under acts and U/S 120-8 r/w "420, 409 IPC and u/s 13(2) r/w 
sections 13{1)(c)aAd (d) of PC Act 1988 .. 

(xxi) Names of 1 I i(xxu_) · i ·previous convictions with case reference : ---

(xxiii) ·J of the accused: Cited as A-19 in the Chargesheet (Not Arrested). 

Forwarded I Bailed by police I Bailed out by Court I Judicial Custody I Absconding I 
Proclaimed Offender. 
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11. Particulars of accused persons sheeted (use separate sheet for 
aach acCused} 
(A-20) 

( j) Name: Shri. K.V Brahmaji Rae (ii) Whether 1 Yes 
.. ·-· --· verified 

(iii) 'Father's Name Shri K Veera Raju 
Tv)- L:ate of Birth : 16.05.1959 ! (v) Sex /Male 
(vi) Nationality: Indian · (v!i) Passport No : N.A. 
(viii) Date of Issue NA - (ix) Place of Issue : N.A 
(x) Religion Hindu.-- .. (xl) Whether No. 

SC/ST/OBC .. ... 
(xii)· Line of Business I Executive J?irE!ctor, Punjab NationaJ Bank,· HO, New 

occuPation Delhi.·_. ' 
(xiii) · Address:- C-8, Asiad Village, New 8e/hi. - (xiv) · Whether Yes 

Pemianent Rio Journalist · Pi:!l;akoi, verified WE!!It Gooavari District, Andhraoradhesh 
(xv) Pr.civisional Criminal - (xvi) Date of arrest Not 

. - •. 

No. . ( arrested 
(xvii) Regular _Crirrtinal No ... _ N.A. ,. . (xvii) Date on •N.A. •r 

.. ' forwarded. to 
I - ' 
' Court ,. 

(xix) Qt;release on bail ·NA . . -- . 
' (r"•"" • 

. (XX) Under acts and U/S 12().,8 ,!f/w 420, 409 fPC and u/s 13(2) rlw 
sections 13(1)(c)and (d) of PC Act 1988 .. 

(xxi) Names of bailers I sureties . 

(xxii) · Previous convict.ions with case :· 
(xxiii) Status of the· a·ccused: CiteO as A-20 iri Chargesheet (Not Arrested).· 

For.:varded I 9ailed by police I Bailed. out by_ Court / Juou...ia/ Custody I Absconding I 
Proclaimed uffer.'"'P.r. ; 
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11. Particulars of accused persons charge sheeted (use separate sheet for 

each accused} 
{A-21) 

( i ) Name: Shri. Sanjiv Sharan (ii) Whether Yes 
verifiea 

(iii) Father's Name 1 Late Siya Sharan Prasad Sinha 
(iv) Date of Birth : 05.05.1959 (v) Sex Male 
(vi) Nationality: Indian ( 1tii} Passport'No : P0785493 
(viii) Date of Issue 26.07,2016 (ix) of Issue : Patna 
(x) Religion Hindu. (xi ) ·Whl::ther No. 

SC/ST/OBC 
(xii) Une of Business I Executive ·Director, PUitjab National Bank, HO, New 

·occupation Delhi. 

(xiii) Address: PJ266, Ganpat Andelkar Block, (xiv) Whe'th-er Yes 
Khelgaon, Asiad B:l Village, Hauz Khas, New verified Delhi. 
Pennanent Fl-· N. 8-99, Housing Colony, . -· 
Kankarbaah f'.!o.tm. Bihar 

(xv) Provisional (xvi) Date of arrest Not 
No. . - - arreSted .... 

(xvii) Regular Criminal No. N.A. {xvii) Date on which N.A 
forwarded to 
Court. 

(xix) Date of release on bail N.A. 
(XX) .. ·under a·cts, and U/S 120-8 r/w 420, 409 IPC and u/s 13(2) rlw 

sections 13(1)(c)and (d) of PC Act 1988 .. 

(xxi) Of bailers I sureties . I 
(xxii) Previous convictions with case reference : 

(xxiii) Status of the accused: Cited as A-21 in the Chargesheet (Not Arrested). 

Forwarded I BaHed by police I Bailed out by Court I Judicial Custody I Absconding I 

P foclaimed Offender. 

j 
22 

(" 
c. 

!j, 

( 

f:. 
(_ 

(. 

(_ 
,-
'---

c 
c 
'C· 

" ( 
'· F 

(_ 

c 
,,. 
''-' 

(_ 

( 

( 

( 

(. 

( 

( 

' 
,... 
'<.. 

c. 
( 

t. 

,-. 
'L 

( 

{: 

€ 
([. 

( 

c 
f 

l r 
-;< ( 

( 

92



0 

,_-_ 

,. 

.. «i 

J 
) 

) 

) 

) 
) 

J 
) 

l!!lJ· ') 
') 

J 
) 

J 
) 

J 

(_ 

Is...\ . 

11. Particulars of accused persons charge sheeted (use separate sheet for 

each accused) 
(A-22) 

- -----( I ) Name: Shri. Nehal Ahad (ii) Whether ves-----
-·· ...... --- -· verified . 

(iii). Father's Name Late Dr. /;I..F.A. Ahad 
(iv) Date of Birth: 29.i1.1960 - (v) J Sex Male 
(vi) Nationality: Indian .. {vii)_Passport No :-
(viii) Date of Issue - (ix) Place of Issue : -
(x) Religion MUslif11. r· (xi) Whether No. ... 

SCISTIOBC 
' (xii) Line of Business I General· Manager, Punjab National Bank, HO, New 

occupation Delhi. ··. .. . ,. 
' (xiii} Address: Present Rio No.232, . .- Ghalib (xiv) .Whether Yes 

Apartments, Parvana Road, Pit.arripura, · '!_eriffed Delhi-11 0034 . 
Permanent Rio No.Ahad HOuse, Mahalia Nai 
Sazar, Chapra, Bihar ,., 

·-· .. 
(xv) Provisional . Criminal - (xvi) 0;-:,re of arrest Not 

No. .. arreSted . ; ... 
(xvii) Regular Criminal No. N.A.· ... (xvii) rotte · r·n which N.A. .. .. 

' to- -
" Court 

(xix) Date of re(ease on bail N.A. •.· 
(xx) Under acts and UIS 120-B 'r/w 420. 409 IPC and uls 13(2) rlw 

sections 13(1)(c)and (d) of PC Act 1988 .. 

(xxi) Names of bailers I sureties '1--
. 

(xxll) Previous convictions with cc.::oe rP.fer,ence : 

(xxlii) Status of the accused: Cif17d as A-22)n the Chargesheet _(NC:t Arrested). 
Forwarded f. Bailed by police I Bailed. out by ·.coUrt I Judicial Cuslody I Absco0ding I 
Proclaimed"Offender. .. 
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11. Particulars flf accused persons charge sheeted (use separate sheet for 
each accused) 
(A-23) 

( i ) Name: M/s Diamond R us (Partnership (ii) Whether 
Firm) verified 
Represented by Sh. Nirav Deepak Modi(A-1) 

.. 
(IIi) Fathers Name N.A 
(bt) Year of Establishment: 1997 !fvl 1 Sex I N.A. 

·(Vi) Nationality: NA (vii} P.asspo'r:t No : N.A. 
(viii) Date of Issue N.A (ix) Place of Issue : N.A. 
(X) N.A. (xi ) Whether N.A. 

s"C/ST/OBC 

{xii) Line of Business I Firm . 

.. occnpation 
(xiii)" Address: 111.0 Prasad Cham 1ers, Opera (xiv) Whether Yes 

House •. verified 
(xv) Provfsiohal Criminal N.A. ·cxvi)" · Date of arrest N.A. 

No. - --· ·-(xvii) Regular Criminal No. N.A. 0 ••w•,• ·cxvii) Date on which N.A. 
forwarded to 
Court 

(xix) Date of releiase on bail N.A. 
(:'_<>_<) Under and U/s 420 of IPC - - - -

sections 
(xxi) Names of bailers I s'ureties 1-
(xxii) Previdi,JS ·convictions with case reference : -

6f the accus.ed: Cited as A-23 in the Ch3rgesheet. 
Forwarded I Baifed by police I Bailed out by Court I Judicial Custody· I Absconding I ·.·.· 
Proclaimed Offender. 
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11. Particulars of accused persons,_ charge sheeted (use separate sheet for 
each accllsedj 

(A-24) 
Name: M/s Solar Exports ·'(;i) -=,------( i) Whether Yes 
Represented by Sh. Nirav Deepak· Modi(A-1) verified 

(iii) Father's Name I N.A. j ·-
(iV) Year of Establishment: 2010' lv) !Sex N.A. 
(vi) Nationality: N.A. ·(vii) Passport No : NA 
(vilij Date of Issue N.A. ' '. (ix) Place of Issue : N.A. 

. (x) Religion NA. (xi) Whether N.A. 
'- SC/ST/OBC ·-

(xii) line 9f· Business I Firm .(PAN; Nqo ABRFS4180R) 
oCcupation ·- .. . ·--· 

(xlii) Address: 15, Nagindas Mftns_ion, 6.1.; J.S.S. . (xiv) - Whether Yes· 
Opera House, Murr.bai._ · -

verified 

(xv) Provisional Criminal; N:A . . (xvi) Date of arrest NJi. 
No. 

(xvii) R:aguJar Criminal Nor N.A. -. txviiJ Date· on which- N.A. . 
' .... ---

' -- . .. ··. .forWarded to 
-- - Court. .. ___:__. 

(xix) Date of r..e/ease on N.A. -- ---

(xx) Under acts and U/s 420 9f fPC 
-

sectioris ' ' 
(xxi) Names of bailers I sureties · I 
(xxii) Previous convictions with coiJse reference·:---. 

Status of the accused: Gited as A:-24 in the Chargesheet. 
Forwarded I Bailt::d t-:' police I Bailed out I .Judicial Custody I Absconding f 
Pioclaimed Offender. 
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(iii) 
(iv) 
(vi) 
(viii) 

(xii) 

(xiii) 

(xv) 

(xvii) 

(xix) 
(xx) 

(xxi) 

(xxiil. 
(xxlii) 

Particulars of accused persons charge sheeted (use separate sheet for 
each accused) 
(A-25) 

Name: M/s Stellar Diamonds (Partnership (ii) Whether Yes 
firm) verified 
Represented by·Sh. Nirav Deepak Modi(A-1) 
Father's Name N.A. -
Year of Establishment 2010 I (v) Sex N.A 
Nationality: N.A. (vii) Passport No : N.A 
Date of Issue N.A. (ix) Place of lssue : N.A. 

--· Religion N.A. (xi) Whether N.A. 
SC/ST/OBC 

Line of I Firm (PAN No. ABRFS41&j:Q) 
occupation 

Address:-15. Nagindas Mansion, P1, J.S.S. (:dv) I VVhetlier Yes 
Road_,.Opera Houser Mumbai. verified 
Provisior,al ·criminal N.A. fX)tir of arrest N.A 
f'lo •. i" ... -·. i 
Regular Criminal NO. . .N_A:"· (xvii). Date· on· whiCh N.A. 

forwarded to 

• Court. 

Date of release on bail N.A. 
Under acts a"nd U/s 420 of IPC ···-··· ·--- . -
sections 
Names ... : I sureties j--
Previous convictiuns with case reference : 

Status of the accused: Cited as A-25 in the Chargesheet. 

Forwarded I Bailed by police I_ Bailed out by Court I Judicial Custody I Absconding I 

Proclaimed Offender. -·---- . f-? 
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(ii) 

(12} Particulars of accused not sent up for'_tria/: NIL 

13. (i} Particulars of the witnesses to be ekamined : As per the Jist enclosed with this 
Sheet as 

Sr. No. Name Father/ Date /Year o.ccupation Address Type of 
Husband's of Birth evidence to 

Name i.:o 
1 2 3 4 5 • As per the 

list •.:. ·- . 
enclosed 
with this 
Charge ' .. 

·Sheet as 
Annexui-e-
Ill. . . 

. ·. 
}'. . .. 

(ii) Articles: 02 . . 
List Attached on separate sheet {As IV) 

(14) If FIR is false, action qr Proposed to be taken l1/s.1B2, 
211 fPC. . .·.· 

Chargesheeted . 

. (15)· 'Of La6oratory ·-. -, · 

(16) Brief facts of the case: (add se'pafaie sheet, if neCessa,.Yj 

Charge is attached.oh separate si)eet as Annexure-1 

(17) Refer Notice served---- Yes I !'Jo .. _____ ,dated: 
(Acknowledgement to be place) 

{18) Dispatch No: 

(19, No .. of Enc/osures:Annexure-1 to IV 

{20) List of Enclosures: 

Charge (Annexure-!} 

List .of Documents afongwith o.riginal {Anne ·-II) 
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(iii) List of statements of witnesses with original statements recorded U/s.161 of Cr. 
PC. (Annexure-Ill). 

(iv) Ust of articles (Annexure-IV) 

Forytarded by Head of Branch, 
Bank Securiti_es & Fraud Cell, CBI, Mumbai 

(CH. NAGARAJU1 lPS) -
HEAD:OF -

CBI, M!JMBAI 
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Annexure-I 

CHARGE 

Case RC BSM20 J8EOOO I was registered on· 31.01.20 J 8 in CBI:BS&FC:Mumbai on the basis 

a written complaint dated lodged by shn Nepalia, Dy. General 
Manager, PWljab'National Bank, Zonal Mwnbai. Shri Avnecsh Nepalia bad alleged in 
his complainnhat (i) Mls Diamond R US (ii) M/s Solar Exports & (iii) Mls Stellar Diamonds 

. are the Partnership Finns of Shri N"1111v Modi (A-1), Shri Neeshal Modi (A-2), Smt Ani" Nirav 
Modi and Shri Mehul Chinubhai Chobi and they arc maintaining current accounts in Punjab 

National Bank(PNB), Mid CoqmratC Billllch(MCB), Brady House, Mumbai (herein after 
referred as Brady House Branch) m_1d ihcy·were not aiiyYaeiJ.jty for isswi:DCe o( 

Letter of Undertaking (LOU) for raising;Bu:r.er's Credit· by tho said three finns from oveneas 
bai>ks. 

2. It iS in the complaint that on 16.01.2018, the Representative of said three Firm: hai.' 
approachc : PNB, MCB, Brady HoUse, Miunbai, Branch foi- issuance of LOUs to raise . ; . . . . -
Credit bw there was no such. facilitJ: granted to said three Firms, the branch refused tv 

accede to · .eir request and refused to LOUs unless they provide 100% cash margin which. 

is required :from ofth'7 BamJr; :UC not having sanctioned limit for issuance of 
LOUs. 

3. It is alleged that in view of the saiC. !!J:'f 'ltions of the three Firms for issuance of LOUs the 
officers of Brady House Branch cheWw:: the records of SWIFT messages of the brimch in 

respect of these three firms which revealed that Shri Gokulnath Shetty (A·3) who was working 
as Depuo/ Manager (PF No.I07272) said branch from April 2010 .and bad retired on 

31.0520 t 7 and Sh. MaQ.oj Hanumant Kha:rat (A-4) the then Single Window Operator(SWO) 
had on 09.02.2017 issued one LOU each "for&: on behalf ofM/s Diamond R US and M/s Solar 
Exports for USD 4;415791.96 and USD 4335391.38, respectively, having due d.ate of payment 

on favouring Allahabad Bank at Hong Kong. They bad again on 10.02.2017 issued . . 
one LOU eitch for & on behalf of Mls Dianiond R US, M/s Solar Exports and Mls Stellar 

Diamond. for USD 5942017.70, USD 5843161.93 and USD 609332l.lO. respectively haying 

due date of payment thereof on 25.01.2018 favouring Allahabad Bank at Hong Kong. Shri 
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Gokulnath Shetty (A-3) and Sh Manoj Hanumam Knanu tA-r.i'}, funher on 14.02.2017 had 

issued one LOU each for & on behalf of M/s Diamond R US, M/s Solar Exports and Mls 

Stellar Diamonds for USD 5856885.00, USD 5862251.03 and USD 5877064.00, respectively 

having due date .of payment thereof on 25.01.2018 favowing A.xis Bank,_ Hong Kong Branch as 

detailed below:-

4. It is alleged in the complaint dtd 29.0'1.2018 that Sh. Gokulnath Shetty (A-3) ;:md Sh. 

Manoj Hanumant Kharat (A-4) had conspired with the Partners of the above named three 

fums namely Sh. Nirav Modi (A-1), Sh. Neeshal Modi (A-2), Smt. Ami Nirav Modi and 
Sh. Mehul Chinnubahi Choksi and their authorized signatories Sh. Hemant Bhatt (A-5) & 

Ms. Kavita Mankikar (A-li) and committed fraud upon the Banlc to the tune ofRs.280.70 

crores jn respect of the above mentioned 08 Letters of Undertaking (LOUs). 
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5. During investigalion Sh. Nepslia, DGM, PNB had, vide his letter dated 

13.02.201 e. infonnatil)n about their iolernaj investigation. He had informed 

that while further enquiring into the. matter of issuance of fraudulent LoUs by Brady House 

Branch on behalf of the above mcn!ioned' three Firms of Nirav Modi Group it had come to 

light that the of the said"3 had got issued 150 LoUs aggregating 

to USD 1015.35 Million (equivalent of Rs.6498.20 crores) in the year 2017 on behalf of 

M/s Diamond R US (A-23) (aggregating toRs. 2210.61 crores), M/s Solar Exports (A-24) 

(aggregating to Rs. 2152.88 & M!s SteUar Diamonds (A-25) (aggregating to Rs. 
2134.71 crores) respectively. (The C!JDVersion rate ofUSD- INR is@ Rs. 64.00,. USD 1). 

It was further infm;rned that tJie ainiiHtifOfR:s. 6498-f:O' iriChided the eli.rlier reported amouDf 

Lous· i.e. USD 44.22 millioU: toRs.. 280.70 crol'C$. In the said letter 
J3.02.20181he details of the said ISqLoUs liad bcenrilentioned as detailed ·. · · 
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6. Investigation revealed that Punjab National Bank is a Public Sector Bank in which the Central 

Government has a ma:;ority shareholdiog of 51.04% and thereby its emplOyees are P.ublic Servants 

tmder the provisions of Sections 2 of the Prevention of Act 1988. Punjab National 
Bank has a branch in Mumbai called :Mid Corporate Branch (MCB), which is sin.mted at Brady 
House in Fort area of Mumbai.lt is also clUed Brady House Branch. It is. an large 
branch of Punjab N:: ··JOnal Bank and is designated as an Authorized Dealer of Foreign Exchange 

by the Reserve )!India (RBI);--

7. Investigation revealed that M/s. Diamonds R US (A-23), a partnership firm, bad opened a 
Current Account No. 176123 in Punjab National Bank. Mid Corporate Branch, Brady House, 
MumbO:i, on 11..02.1998. As per documents submitted to the bank. the Partners of the firm were 

Shri Mehul C. Choksi and Shri Nirav D. Modi.(A-I) and they had signed the .account opening 

form. The account was introduced by Shri Mebul C. Choksi himself as Director ofGitanjali Gems 

Limited (Current Account No. 157176). Shri Hemant Bhatt was introduced as an authorized 

signatory in this account by Shri Nirav Deepak. Modi (A-1) vide letter dated 02:03.1998. 

8. Investigation revealed that M/s. Solar Exports (A-24), a partnership firm, had opened a Current 

Account No. 3731002104763609 in Punjab National Bank, Mid Corporate Branch, Brady House, 

Mumba.i, on 29.05.2010. As per documents submitted to the bank, the partners of the firm were 

Nirav Family Trust and Nirav Modi Family Trust The Account Opening Form was signed by 

··::.\>;• . ' 

( 

( 

(. 

( 

{t' 

c 
c 
r 
'-

( 

rr "· 
" ""'· 
( 

( 

( 

( 

( 

c 
( 

{ 

€. 
( 

{ 

( 

€:,• . 

(. 

( 

I[ 

c 
( 

€ 
€' 
( 

( 

( 

( 

(_ 

( 
( 

110



r 

0 . 

.. 
If 

I 

' 

§; 

) 

) 

' 

") 

- J 
} 

) 

) 

) 

) 

) 
: .) 

) 

) 

) 

} 

) 

-:) 

( 
Smt Ami Nirav Modi, Shri Hernant (A-5) and Smt Kavita Mankilw (A-ll). The account 

waS in(l'Oduced by Sfui Hemant Bhatt (A-S) himself as authorized signatory of Mls Firestone 

International Privl'!\1! I.imito!d. Vide Jette; 19.04.2011 ofM/s Solar Expurt.s (A-24). signed by 
Shri Nirav D. Modi, Shri Nirav D. Modi h}mself, ShH Neeshal Modi (A-2), Smt. Arm Nirav Modi, 
Shri Hemant Bhatt (A-5) and Smt K.aYita Mankikar (A-11) were individually authorized to 
operate this account. 

9. Investigation revealed that Mls Stelta';- Diamond (A-25), a partnership firrit, had opened a 
. Current A-ccount No. 3731002104763593 Bank, MiU ::-,IpOrate Branch. Brady· 
House, Mwnbai, on 29/05/2010 . submitted to. the bank. the partners Ot-the firm 

. ! . . . 

· were Nirav Family Trust and NiraV Mqdi Family TruSt The acCount opening form was signed by · . . ' . . . . . ·! • •' . . . ' . . --· ... 
Ami Modi, Shri (A,S) '"\d Sm!. Kavita MaDkikar (A-ll).. The account • 
inlroduccd by Shri Hc.ri..nt Bhatt: (4:5) · authorized signatocy. of M/s . 

Intemati.oDal Private Limited:. . . :· 

. · . . ... ··. 
lnvest{gation revealed that these 03 namely Mts Diamonds R US Mls Solar 

:WCports (A-24) & .M'Is Stellar been by Shri N"1rav D. Modi (A-I), 

.1?-bri Nceshal D. Modi (A-2), Smt. Nm,v Modi ·and Shri Mchul C. Cboksi. Slui Nimv D: · 
Modi (A-I) and Shri Neesh.a.I .D.' J-dodi 1A-2) .had ·'disho.Ocstly and fraudulently cre&t.ed cross . ·. ' . 
@!dings in these three firms b)r _different Pcisons/cc·Jlpanies/trusts to camouflage their . f. . . " . .. . 

. :.. . over these 03' finns. that ShriN-.::shal D-Modi (A-2) is tbe brothc:r 
of srui N'Uav n'. Modi (A· I). MPdi i$ ofiS}n:I·Nirav D. Modi (A-1). Shri · .. 

Mehul C. ChokSi is the maternal uriclc of S}irl Nirav o; Modi (A-l) Shri Hemant D. Bluitt (A-S) 

· and Smt. (A:- controlled by Shri lfuav D. 
(A-l) and they were indUcted as the said 03 as a 

number of other companies ofNiray aJ;o' kna\vn as Firistar Group. Despite all 

these intentionaJ manipulations in. the Shii Nirnv Modi (A·l) continued to 
. ·. !' . . . . . . 

sign the balance sheets and IT Returns .fiims as Ptu1ner. Besides, he also signed as partner 

on Account Opening Fonns of these-thrie bank account with Surat People 
" . ' - . ... -

' Cooperative Bank in the yesr2016._ 
,; 
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11. Investigation revealed that the finn Mls Diamonds R US (A-23) was registered with Registrar 

of Firms, Mumbai vide Registration No. BA-70872 dated 01.09.1997. Shri Mehul C. Chobi and 

Shri Nirav Modi (A-I) bad started the partnership finn M/s Diamond R US (A-23) with effect 
from 24.07.1997 in the partnership ratio of 50:50. The business of the firm was shown as 

Diamonds, Bullion, Precious and Semi-Precious stones, Pearls, Jewelry etc. M/s 
NOM Enterprises Private Limited was brought in as a partner of this firm with -effect from 

05.04.2000. revealed that M/s NDM Enterprises Private incoznpraied on 

0!.02.2000. The Boar4 of DiFectors NDM Enterprises Private ."Linlited, ·vide:·Board ...... --··-······· ......... ,. 
Resolution dated 10.05.2000 signed .by Niray M9di"(A•l); 
(A-l)'and Sbri Hemant'Bha:tt (A-S) to represent the co!D.i;iiuty R 
us. Shri Mehul c. Cboksi was shown retired from putnerSllip:wni, and . .. ·. 
company namely M'ls ANM Enterprises Private Limited was --in as a· on 

10.05.2000. Investigation revealed that M/s ANM Entetprises Private Limited was inco.r:porated 

on 01.02.2000. The Board of Directors of Mls ANM Enterprises Privatc-Liritited, Board 

·ResolJ.Jtion ·dated by ·Shri Hemant B.hatt MC?di .. - . . ..... ·'•- .. •. ·. 
(A-1) and Sbri Hemant·Bhati'(A-5) to represent the company- in·the··b'USihCSS::oiWs' DW:iiibnd k 

US. revealed that Shri Mihir R. was in as a pal:tner of this firm on 
J:5.07 .2006. Subsequently Shri 1:filtir R. Bhansali ·was shown tetfrea from jlartnernnp:.Wi1h. effect 

from 31.12.2006 8nd SJirl FamilY: Trust. Was brought in 
as a partner on 01.01.2007. Sbri Nir.:v D .. .Mpdi cA.:l) was shoVJU retired ::tram ·piumcrshiP with 
effect from 29.02.2008 and NDM FiUD.ily Trust- Trustee Shri Nirav D. Modi was brought in as a 
partner on 01.03.2008. Shri Tushar G. Agarv.ral was brought in as a partner with effect :from 

01.04.2009 and was shown .retired with effect from 30'.09.2009. Further Shri Rashmikant K.. 
Bhansali - Trustee of M.R_. Family Trust v;-as shown retired from partnership with c£feet from 

3 !.05.201 I. Further Shri Ogbadblllli Ukabhai Kalsaria and S!>ri I.aljibhai Bachubhai Kalsariya 
were broUght in as partnei-s of With effect from OL01.2016. Investigation rc:vealed that 
despite this web of incorporation and deletion of partnership of this finn, Sh. Nirav Modi (A-I) is 
the actuaJ ovm.er and controller ofM/s Diamond R US which is clearly revealed from the balance 

sheet of this finn as on 31.03.2017 which.-is signed by only Sh. Nirav Modi (A-1) as partner and 

Sh. Sanjay Rambhia (A-17) had signed it as partner of Mls Sampat" & Mehta, Chartered 

Accountants. 
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12. Investigation revealed that in the_yejl.r 2016, Sh. Nirav Modi (A·l), with a view to disown the 

JiabiJiiies and wrong doings in the accou,nt ofthls fmn, in criminal conspiracy with NeeshaJ Modi 
. ' 

tA-2) R:::-:.bhb. tA-17) had. dJshunestl) &l.:l inducted two persons namely, 
Shri Oghadbhai Kalsaria and sfri Laljibhai Bachubhai K.alsariya as partners in this firm 
with effect from 01.01.2016, but they not inform about this change to Punjab National Bank. 

Mid Co:rporate Branch, Brady House, Mumbai neither they were shown as authorized signatory of . . . . . . ... - . . ... -··,- ' "·- . 
tltis firm in respect of the Current Account No.l76123 which was being maintained in PNB Brady 

Mumba.i and used· b:r. the pi!rsOns to the s:tid bank by obtzUning 1i 
: . . 

through fraudulently issued the accused public servants. 

13. Investigation revealed that M!s (A-25) was with Registrar of 
. Finru, Mumbai vide B-A.i'l01SI7 dated ·3 .1.01.2013. Sbri Nirav D. Modi 
· of Nllllv Fanrily Thm .;,d. Sliri Modi (A:2) as Trustee of Nirav Modi Family 

Trust had started-tlle partnership fuin W<.Std!ar (A·25) with effect from 16.01.2010 in . . . . .. ·' 
. the Partnership ratio Ot2S:?S· bUsmcsf ,:t:iqn_was shown as Diamonds, Bullion. Precious 

and Semi-Precious stones, JeWelry revealed that subsequently in the year 
2016 Sh. Nirav Modi .(A-1), with a vieW-iq disown the liabilities and wrong in the accOunt 

of this firm,in cr ... '"l.inaJ with Modi (A-2) and Sanjay (A-17) bad 

• ->1 dishonestly and fral!dulently inducted two J?ersons namely, Slni Manojbhai Jadavbhai Sankhat and 
Shri .Mohan Ukabhai LadumOr ·as this fum. with effect from 01.0,1.20 16, but they did 

not hua;rm about this change to Na#oDat B.UUC, Brady House Branch, Mumbai, neither they . . ' . . . 
shown as authorized -signatory ·finn in respect of the Current Account No. 

373100il04763593 PNB Brady House, Mumbni Used by the 

accused pez:;ons to cheat the said blink by the funds through fraudulently jssued LOUs in 

connivance with the accused public . . · .. 
14. The finn M/s Solar ExpOrts (A-24) iS nOt re&istcred with Registrar of Firms, Mumbo.i. Shri 

Nira'v D. Modi (A-1) T.rusree TIWt and shri Necshal Modi (Aw2) as Trustee of 
NiraV Modi had llict finn Mts Solar Exports with e:ffcct from . ' . . . 
16.01.2010 .in the partnershiP. of 60:40','· The of the finn Was shown as Diamonds, 

Bullion, Precious and .Jewelry etc. 
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15. Shri Nirav D. Modi (A-1) and Shri Hemant D. Bhatt (A-7) were the Subscribers and first 

Directors ofMis NDM Enterprises Private Limited. Shri Necshal Modi (A-2) was brought in as an 

Additional Director with effect from 10.03.2008 upto 29.09.2008. Shri Nirav D. Modi (A-1) was 

shown retired from Directorship with effect from 29.03.2008. Sbri Neeshal Modi (A-2) was 
brought _in as Director with effect from 29.09.2008 upto 10.01.2012. Sbri Ramesh M. Assar was 

showu ::ppointed as Director with effect from 10.01.2012. 

16. revealed Slui Nirav D. Modi (A-1) Ii the 

Subsoribm and first Directors ofM/s ANM _Ep!eiJ'rlscs Privai,; ·LiJniWi Modi·(A-2) 

was brought in., an Additional Director witlr effect from .upta ;i9,09-.2008. Slui ·N'nav 

D. Modi (A-1) was shown retired from DireCtorship with effect from 29.03.2008. Shri Noeshal 

Modi (A-2) was brought in as Director with. effect from 29.09.2008 upto 10.01.2012. Shri Hemant 

D. Bhatt (A-7) was shown retired from Directorship with ef;(ect froin 06.05.2014. Slui R.amcsh M. 

. Assar:was brought in as Director Shri 1. brought 

in as Addition!ll Director with·effect uP.i:o 24;09.2014 

brought in as Director upto 31.07.2017.·Shii Ketan C. Solanki was shown apPointed as Director 

with effect from 31.07.2017.. . .. - ...... 

17. 'Investigation revealed. that: the ·Indenture of Trust of Nir.iv Family Trust was made on 

16.01.2010. As per the Indenture, Smt. P'urvi Mayank Mehta, sister ofShri Nirav D. Modi (A-I) is 
the "Settlor" ofNirav Family Trust. Shri N'uav Deepak Modi (A-1), Shri Neeshal D. Modi (A-2) 

and Smt Ami Nirav Modi are the trustees ofNirav Family Trust. The beneficiaries of the Trust are 

(i) Shri Deepak: K.. Modi, father of Shri Nirav D. Modi (A-1} (ii) Smt. Ami Nirav Modi (i!i) Shri 

NeeshalD. Modi (A-2) Qv) Shrl Nehal Modi. brother ofShri Nirav D. Modi (A-1) (v) Rohin.Nirav 

Modi, son ofShri Nirav D. Modi (A-1} (vi) Ananya Nirav Modi, daughter ofShri Nirav D. Modi 

(A-1) and (vii) Apasha Nira.v Modi, daughter ofNirav D. Modi (A-1). 

18. Investigation revealed that 'M/s Firestar International Limited was Ori8-J... • .l!ly incoregmted at 

Mumbai as Ws Firestone International Private Limited on 01.04.2004. Shri Nirav D. M.1di (A-1). 

Mls NDM Enterprises Private Limited and M/s ANM Enterprises Private Limited were amongst 

the Subscribers of the company. Shri Nirav Deepak. Modi (A-1) and Shri Hemant D. Bhatt (A-5) 

were the first Directors of this company. The name of the company was changed to M/s Firestar 
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International Private Limited with effCct:. from 28.09.201]. The company was converted into a 

Public Limited Company arid its name Vtas changed to M/s Firestar International Limited with 

effect from 13 :2101:. The comp:my is promoted and controlled by Shri Nirav D. Modi (A-I). 

19. Investigation revealed that Mls Firest.iu- Diamond International Private Limited was originally 
.. . ·- ····-··· i- . . . . incorporated at Mumbai as Mls Jewelry. Creators IntCmational Private Limited on 09.09.2006. 

Shri N'n-av D. Modi I) arid Shri D. Bhatt (A-5) were tbc subscribers of this company. 

Shri Nirav Deepak Mom (A· I) ruid Shri jr..,.., D. Bhatt (A-5) were the first Direitors. of this 
company. The name of the company was Changed to M/s Firestone Diamond Private Liniited With · 
_effect :from_I6.05.2008 and was Diamond International Private 
l.io:Uted with effect from ', · · 

.20. Investigation has revea!<:<i $rt OfMls F.iiestar ID:temational.Ltd. (N'uav Modi 
:flagship company) iricluding (A-9) were actively involved. in the matter pCrta.ini.og 

to issuance of fraudulent LoUs on of ;three firms apart from handliDg the loan 

accowrts ofM/s FireStar Inte;national Ltd and.M/s·F"uestar Diamond International Pvt Ltd. a,vaiJed 

!· froni consom'lun of banks including fNB. ln the accoUllts of three firms, Shri Hemant Bhatt.(A-5) 
.... ap.d. Sn.:.t: Ka.Vita Manldkar 1}, in the Nirav Modi Group entities, were inade the 

· .aUthorized. signS.tories by · Niiavr,Modi (A-1): Cross was also Observed in 
transaction the aforCsaid. and the three firms in question 'and further 

into Jlis i; ,· ,_ . . . . '. 

' 
21. revealed Ws :b!niriondS (A-23), M!s Solar. ExportS (A-24) & M!s 

Diamond (A-25) mD.intaining. ckmnt aCCounts in PNB Brady House·Bnuich, Mumbai 
• r • . • 

and they were not .sanctioned any facility fof isSWulCc 'orLetiers ofUndcrtakini; (LoU) and as such 

for this facility, they :.Vcrc ·t'o cash margin each occasion imd 

aJSo to make available the funds in their before maturity ofeach.LoU so ·that PNB waS in a 

U> repay the funds to the who ma extended the saifi Buyer's Credit OJ:!. the 

request of.the conCerped ttnris and on LoU issued by PNB Brady House 
. B:ch, Mumbai, is the said is.a .PNB to honour the· repayment\vith 

the due date to the · : · .· . . ·. . ·. 
_.A-::--· . 
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22. lnvesligation revealed that Letter of Undertaking (LoU) is issued by a bank in India to an 

overseas bank on the request of a client of the bank to guarantee the trade credit also known as 

Buyer's Credit granted I to be granted to such client by such overseas bank. Buyer's Creiiit 

is obtained by a client from overseas bank as they get the .funds at a very competitive I cheap mte 
of interest as compared to fbe interest rate prevailing in India. The interest rate and other terms 

from the overseas bank are by the clie_nt directly or through an inter;nedia.ry/arranger. 
The Buyer's Credit is governed by the gu;delines CJ[ Reserve Bank of India and it is also 

as 
rega,r4ing norms for availing Buyer's Credit and its to the 

conCerned banks. 
.... '. 

23. Investigation revealed that the Reserve Of Ini:lia ·bad .a m0er Circular No. 
07/2008...09 dated 01.07.2008, through which it had allowed·Indian Companies/Firms to borrow 

ftmds from overseas lenders through Credit. PUISUnnt to the said RBI ·Circular. Punjab · 

National Bank; Head office, had issued Loans and Advancw Circular No. 131. 4B:ted 19.01.2009 

wherein were issued for short term cre4!:ts·f0r import in:to.India. The were 

Clabora.te, which included the following:-

·(i) Application should be obtaiiU!dftom the custotMr for issuance of}' :".:er • {Undertaking (LOU) 

in prescribed proforma (Appendix I). 

(ii) Counter indemnity (Stamped) should be the customer as per Appendix D. 

(iii) Agreement of Hypothecation of goods (Stoniped) should be obtained .from customer. 

(rv) A record of all LOUs isSUI.d should be bpt in tha Letter of Guarantee register. 

(v) When regular limits for issuing LOUs are sanctioned the party wise record should he 

maintained in respect of each borrower. 

(vi) No Drawing Power should be allowttd against stocks lt-;.;, '• are unpaid for (including those 

received originally under DA-LC.r and subsequently under LOU} after nelling with Book Debt as 

per Bank's guidelines. 
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(vii) LOUs issued for import of goods /han capital goods would require the same level of 

appraisal as done for sanction of working fapitallimils. 

(viii) LOUs issued for imports of capital zPods would the same level appraisal as done for 
sanction of term IDllns. in /he nOrmal bills drawn for import of capital goods under FLC 

were retired/realized to the debit of Loan account. However. in case of issue of LOU. 
contingent liability would arise. lt·was to 9e ensured that .sufficient' cash flow was generated and 

available for crystallization of contingent liability. Alternatively, the cash generated mighl be kept 

in "No Lien' accoun/ in a phaset! malmer.:."f • 

(ix) It should also be ensured thaJ.the .custOmer did not avail double finance against the 

. iOotb im]XJrted, aiainst 
.. · . 

. (5:) ·All other extdnt guidelin'es Oj bank gu'arar;tees mutandis apply tq 
i.rsuana of Letters ofUndertaldng . . · .. · · . . · .. , ' 

(Xi) Thue instructions would be· effictNe wiih fnimediate effect. . . . . ' ... . . 

(xii') All concerned were advised to tlie aboVe for strict compliance. 
• 1 •• • • 

· :"24. InVestigation that Punjab Bank, Head Office, had further issued another 
. Circular No. 35/2014 'dated to aU offices/branches issuance of . 

Letter of of CorPfOrt other b!Ulks/:financia1 institutions. The salieni 

features of this were as 'fo'l10"-"JS:- · ; · 
. ?. 

· --:· -li') A.uth{;rizedr.Depler ·Banks. -Were:· lei issue Letter of Credit/ guarantet:!LUSILQC in 

favow: of overseas institutions, up to USD 20 Millfon per 
tran;ad;on for a period up· for: ·.;;;,;Ort of all non-capital goods permissible under 

Trade PolicY (ucept go/d, 'paliddjrim: radium, silver etc.) and up to three 
for iln;ort of capitOl goods, io by ReserVe Bank o/Indiafrom 

ll:; The 'period of was to be with 

the pe;iod of credit, reckoned frOm th; date.. 
. ' . -: '. . . 

{if) Sin&e LOU/LOC issued by tlic a sort of Guarantee isn:ed by . . . . ' . . ' )_; . . :. -
them in favour of the /endt'ng ins_tltut.ion..on- be'fo;llf of the importer customer, the same would be .., 

.Part FLG limi; of tHe ·. 
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(Ui) Commission on issue of LOU!L(JC would be in rerms of Foreign Exchange Circulars 
issued by International Banking Division, HO and L&A circulars from time to time. Functionally 

for charging of commission in case of LOUILOC for taldng buyas credit/suppliers credit from 

PNB as well from other banks, which was earlier handled procedurally had been customized· in 
Finacle vide nD (CBS) Circular No 75 dated 11.11.2013. 

(rv) Proposals for iJsuing. guarantees favouring other agencies for the 
loans extended by tMm were to be considered at the level of MGmOCAC III only. However, field 
functionaries in Scale V and ab(}llt could LOU/bOC ·in favour-of-banks/Flslofher-./8nding 

as per loaning powers for Financial veSted-with them, on(y for ihe.purpose of . . 
availing Buyer's Credit ... -,. 

M LOUsiLOCs issued for import of goods othi!r than c'apital goods wo1,1ld require the 8rl"l_e level 

of appraisal as was done for sanction of Working capUallimits. 

(vi) It should also be ensured thai"/ he Importer customer did not avail double finance af.q{f!St the 
goods impofted. against .which LOU/LOC'hadbe-en issueii. 

(vii) Branches should be vigilant about the language of the LOU and ensure the LOi.J!LOC 
format showed .the _bank as a Guarantor for the Buyers Cr_edit raised/availt• by l.'le 

importt: · .:u_stomu. Further, it was advised that the formats could be suitably Cr.mended as, focts 
of the n •• tter.--.Besides,.....the fohnat of..the._LOU/LOCshould.bLvettui by _the -Law O.fflceJ!Lc.:.--a.l 
CoUJfSel tho! branches, in case the importer .customers arrange Buyers sCt.r.<o< 

foreign banks. 

25. Investig:itioo revealed that as per the guidelines of Punjab National ?ank. for issue of every 

LoU by any of the bank's Authorized Dealer Branch, the transaction details should be 

enrered in Core Banking Solution (CBS) System, a Foreign Letter of should be opened 
therein and contra entries of debiting customer's acceptance, endorsements and other obligations-

and crediting banker's acceptance, endor"..ements ::md other 
should be made which would enable the and the bank to monitor such liabilities till it is 
crystallized and payment is made by debiting the account of the concerned customer on whose 

request the LoU was issued by the concerned branch ofPNB. 
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26. Investigation revealed that Slui Jindal (A-12), the then Assistant General Manager 

(AG?-.1), was posled and functioiting as Branch Head.of Punjab National Bank, Mid Corporate 

Mu.";lbai, dl.lr..-.g t?c p.:.iud from 10.08.2009 02.CJ.20ii.. Shri Rajesh 
Jindal (A-12) in furu1erance tCl the crimiflal conspiracy with accused Nirav Modi(A-1), Neeshal 

Modi (A.-2) , Gokul Nath sh, Hema.nt Bhatt (A-S) and Smt. Kavita Mankikar (A·tl) and 

his official allowed issuance of 04 LOUs in March, 2011 
knowing fully weU that there was no sanctioned limit for issue.ofLOUs and without ob[aining 

JOOC}ol' margin a0d without charging the req,uired It is .in that in March, 2011 
he instructed G ... !:••lnath Shen; i.ous in such unauthorized manner saying that 

the borrowers will bring the margin subseqUently. 

27. Investigation that Shri Gokulnath Sbetty (A-3) was posted and. functioning as Dy. 

Manager in_Punjab.National B_ank,· Mid_ gozpprate Branch, Brady House, Mumbai, during . 
period from 01.04.2010 to. 31 .. Orders dated 10.12.2010 and dtd ;2J.07.2012. 
Shri Gokulnath Shetty (A-3) a:ssign(d as In-charge of FOREX (FoMign EXchange) i.e. 

. • J• • •• •. • ' 

work related to ImPortJ:Export, Cre4!t. _Foreign Letters of Credit, Transmission of S'WJ!T 

messages etc. .. ,· 
28. Investigation reVealed that Shii ManOj .Kharat (A-4) was posted and functioning as Single . : . 
Window Operator (SWO) ·in Punjab National Banic; ¥J:d Branch, Brady House, 

J.4p.mbai, during the .period from .to 19.12.2017. As per Officer Order dated 

26.11.2015, Shrl Manoj IGwat (A-4) was assigned of handling the work of Import 
' 

department including (i) lodging. &. of: Import (ii). & realization 

of outward remittances (iii), enll?' of foJWard. (iv) maintaining.prqper records of Jnlport 

Bills, forward contracts bi.Qs of entry. He reporti_ng to Shri Gokulnalh She tty (A-3). 

29. Investigation ihat. Sfui cA-6) waS ;osted as Chief 

Manager, in Punjab Bank, 1:fid Brady House, Mumbai, during the , 

period from 23.02.201 S to As P,er order dated 26.11.2015, he was the ovcraJI 

In-charge of the Foreign Exchange and was iesponsible for the· entire 

Exchange of the He ·an office order dated 14.03 .. 2017, based on the, 

issued by RBI and PNB,. with to chet;ldn8 of SWJFT Messages reconciliation of 
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the branch was assigned with the duty of morning checking of the SWIFT messages and 

reconciliation of the same with the CBS System. After checking, Shri praffu) Sawant (A-8) was to 

report the discrepancies, if fillY and submit the same to Shri Bechu Tiwari (A-6). Such report was 

required to be submitted to Branch Head but Shri Bechu Tiwari in conspiracy with other accused 
deliberately avoided obtaining daily reconciliation report from Praffu.I Sawant and putting up the 

same to Branch Head. However, in pursuance of the. criminal conspiracy accused Prafful 

Sawant (A-8). did the morning checking of SWIFT messages nor Shri Bechu Tiwan or 

internal audi!or accused Mobinder Kumar Sharma (A-13) checked it and thereby deliberatc:ly 

facilitated the ·continuance of the crime. 

30. Investigation revealed that Shri Yashwant Josf¥ (A-7) was posted and fuilc#oning as'J14ip13ger 

in Punjab National ·Bank. lv.fid Corporate Branch, Brady House, Mumbai, during the j,moa ·from 

09.06.2015 to 29.01.2018. As per Office Order dated 22.0:· lOl '• he was In-charge of exp_orts and 

subsequently as per another Order dated 26.11.2015, be ·.vas assigned duties as in-clJarge for 

·FoREX· Exchange) i.e; aU work ·relating to Impo; ', :FLCs Shri 
Joshi (A-7). Sea.le-11. Officer and successor oi Shri· (A-3) :rlkr the 

latter's ietirement from Pl ,l on joined the conspiracy pursuance thereof met 

accused NUl!-" Modi (A-I? ·.nd V .pul. Ambani It is i.D. evideO.ce that in this meeting Naav 

·Modi (A-i) !Old Shri Ya.oci.want JOShi (A-7) that be-should continue W:ith.issuing ofLoUs to his 

three firms without any sanctior .... 'cash margin and without entering the transactions in- the CBS 

System as was done by his Sbri Gokulnath Shetty (A-3) and in lieu of the said favour 

he will be taken care of by Vipul Ambani (A-9). Shri Yashwant Joshi (A-7) did not repprt the same 

to his higher authorities and on the contrary he received 2 Gold Coins and 1 Pair of Diamond 

Studded ear rings from Nirav Modi (A-1) and the same have been recovered during investigation 

under the provisions of Sec. 27 of Indian Evidence Act 

31. Investigation revealed that Shri Prafful_Sawant (A-8) was posted functioning as an 

Officer in Punjab Nationnl Bank, Mid Corporate Branch, Brody House, Mumbai, during the period 

from 05.08.2015 to I 1.09.2017. As per Office Orders datecf 26.11.2015 and 18.05.2016, be was 

assigned the duties as In-charge of Export Bill Realization Certificate, routing of exportfunport 

documents through Centralized Back Office for Trade Finance and follow up of Overdue...Biiis etc. 
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That despite the clear cut instructions gi1en in writing neither Shri Praffui Sawant (A-8) checked 

the SVlJFT messages and correspo.nding Cntries in CBS System. He did not ensure the compliance 

,1f the said crJ.:-; ;ll _..,;-uiiV.t..tn:t \\·iJ. other a.ccus:t:d persons and facilitazed ihe co-accused 
bCneficiaries to commit the fl:aud over a :penod of time without jt being detect.:d. It has further 

come to light during investigation that accused Subhash Shankar Parab (A-18) and 

Miten Pandya (A-15) ,Howe Branch, Mumbai and the)' had taken accused 

Yashwrult Joshi ( A-7) and Prafful (A-8) for lunch with ·intent to solicit undue favours. 

32. Inves'ttgation revealcd_that_Shri (A-14) was posted and as 

Internal Chief Auditor iJi PunJab J...fid .Corporate Branch:- Brady H?USt:, 
during the period from ... Ol.ll.2011. to It Vias his duty to scrutinize the dailf · . . . . ,.. . 
transactions and of c.om.Pli_anc_C to guidelines of RBI and PNB and tl? 
ensure that due entries were made pertaining to the SWIFT messages sent_by the 
b_cnnch and to report .rcvealcci.that Shri .Mohindcr Kumar . - . . . 
Sharma (A-13) was posted and· functioning as)nten:ial Chief Auditor in Punjab National Bank,. . . . . . ' ' . . 
Mid Corporate Branch, Brady House,-Mumpai, during the period fro:n 26.11.2015 to 15,07.2017. 

It was his to the daily 3od of the branch in compliance of 
.guidelines of RBI and PNB mid to 1hat due en:tnCS were made in the CBS pertaining to the 
SWIFT mess.ages sent by the ·branch and if anY Z!:DomalY was found. 

Shri Bishnubrata Mishra (A-14) and Mohkder Kumar Sharma :A-IJ) were required to 
·· ·generate all SWIFT Jog SWIFT daWinf nnation"Jii ¢e CBS 

Systeyn. They were also tq ali. 'including SWIFT functioning and 

checking and also to · of co!lllllission charged on genuine 

principaVoperating transact:!ons. Totnl; oil part in this regard facilitated the accused 
persons including the bank officials to is.sue fraudulent LOUs on behalf of tJuiC finns of Shri 

NiriV Modi I) and of: the i;ank's funds generated throuGh Buyer's Credit 
released .. by the overseas )t' i-s that they sitting in close proximity with the 

Forex Divn:_ofPNB, HOuse-Branch; ¥'':'ffibai as their wOrk place were sin.tated the same , 

floor Of" the Branch.· 

, .. 

--:..,;;.,. 

·:./: ." ·· .... 
;.·: 

.,. 
· ... 

j 

J 

J 
) 

' .J 

J 

..) 

) 

l 
j 

121



'-,, 
J 

) 

.) 

) 

34. Investigation revealed that Shri Gokulnath Shetty (A-3), had joined the Foreigri Exchange 

Department of:PNB Brady House Branch. Mumbai in April 2010. Sh. Nirav Modi (A-I), Sh. 

Neesbal Modi (A-2), Sh. Hemant Bhatt (A-5) and Smt Kavita Mankikar (A-ll) had entered into 

criminal conspiracy with Sh.Gokulnath Shetty (A-3) and Sh. R.ajesh Jindal (A-12) with intention to 

cheat the Punjab National Bank by obtaining funds from overseas banks as Buyer's Credit for their 

two firms namely M/s Stdlar Diamond (A-25) and M/s Solar Exports (A-24) on the strength of 
LoUs issued by PNB, Brady House Branch, Mutnbai. That ·the accused public servants Sh. 

Gokulnath Shetty {A-3) and Sh. Rajcsh fmdai.(A-)2)_ dcsp!!!; the fum 
:fiinis were only accolUlts and were not sdnctibii.ed ·any facilicy for .issl,te' of 

LoUs aud also the fact that the said t:wo tinns: had not piovided 1'00% caSh margln•fot i.Sstl.alici of. 

LoUs in March 2011, issued following LoUs dishonestly and'fraUdu.ICntly by official 

position as public servants and by committing :riminal breach of1ruSt'as emplOye:es' ofPonjab 

National Bank: 

••• LoU DaiL A.ppllamt LoUAmt(tJSD} Onnu1 s.ppuu 
N• "'"' .. 

I IO.a.J.lOU S,02.1,512;?S J731SOI.ARIOIDII 'ii!j:Ni;:dr J'".NU HOfltkcm' 

' IO.OJ.lOll '""" PNB Hoq.koo' 

'"""""' t.imilcdH 
l JO.Ql:lOll - 1,7,1,2?.1..«1 ;.m m::I.l.AIOOJ.ll i!:.n: PNB.HoncJton& 

"""-' ' . .: .... 
' !O.Ql.lOII .... 6,!16,741.50 PNBHIIIl&konl 

0- l.imi1edHa 

35. That. the above mentioned Letters of Undertaking (LoUs) were issued without there being any 

sanctioned limit to the said two firms or without 100% cash margin. That the said two fums 
namely M/s Solar Exports and Mls Stellar Diamond didn't repay the funds to PNB, Brady House 

Branch, Mumbai and thereby cheated the Punjab National Bank. The SWIFf messages in respect 

of the' above mentioned 4 LoUs clearly indicate that they were sent by accused Gokulnath Shetty 

(A-3) as they bear his user-identity number 107272GSH. Investigation re":·•'"'" that Shri Sonu 

Mehta who has been shown as majority shareholder of M/s Auragem Company LimiteL, t.:l"ong 

Kong (supplier), is an employee of M/s Firestar Diamond FZE, Dubai. 

36. That, in furtherance of the said criminal conspiracy, during the period 2011 to 25.01.2018 the 

accused public servants namely Gokulnath Shetty (A-3), Manoj Kharal (A-4), Bechu Tiwari (A-6), 
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Shri Yashwant Joshi (A-7), Prafful (A-8), Rajesh Jindal (A-12), Mohindar Kumar 

(A-13), Bishnubrata Mishrn (A-14}, Smi·Usha Ananthasubramanian (A-19), K. V Brambaji Rao 

(A-20), Sanjiv Sh3r.Ul (A-21) and Nehal. Ahad (A-22) being in connivance with accused Nirav 

Modi (A-1), Neeshal Modi (A-2), Hemant Bhatt (A-5), Vipul Ambaru (A-9), AijunPatil (A-10), 

Smt. Kavita Mankikar (A-ll), Miten (A-IS), Manish Bosamiya (A-16), Sanjay Rambhiya 

6'\-17) l[Uld Subhash Parab (A-18) and b). abusing their 9fficial position as public .servants had ... '. ., - . .. . ... '. . 
fraudulently and di$onestly issued'large -number of LoUs on_ behalf M/s Diamonds 'R'US, Mls. 
Solar Exports and Mls ;without !per being any sanctioned liinit and without 

1000/o cash margin asdct:i.i!ed·below: 

Yeor 
No of t.Oirs 
opued :· .. fn:adulead:y_ 

2011 43 
2012 115' 
2013 236 
2014 123 
2015 185 .. 

.2016 356· 
2017. .Jso· · 
Total 1:208 

. ' . 
· That, in the above mentioned L9Us opened on the Ictiers of M/s 

Diamonds R US (A-23), Stellar Diam4Dd (A-25) Mis Solar Exports v.:hicli wen· 

.signed by Hemant Bhatt (A-S) .. Mankikar (A-I I) knowing fullt well tha· 
; the said three firms not m:vm·g ilil'Y facifity ,from PNB, Brancb, Mumba! 

and neither they had jo(l% 'cash niarilo: That the foreign suppliers in resPect of the - . . . . . . . . 
above mentioned ar.e: (i), Dfamonds Ltd. Hong Kong;(uJ Auragem 

Hong' Kong; (iii) Pacifid 'nr:i (iv) Diagems FZC;(v) Eternal Diamonds 
• • I 

Corporation Ltd, Hong Kong; (vi) Universal Firle'icwchy FZE; (vii)Tri Color Gems FZE; (viii) A-
NY; (ii) Mis· ex): Creations company Ltd, Hong 

Kong; Diamond And Jwellezy F.tC. CXif) Vista Rm, Fwj.airah;. (xiii) 
Sino Tzicrers Ltd, (xiv). Sun G:ms ltd.!. Compariy; (xv.j 

.Hamilton Precious (xvii) I;Um'a:Jayan.tradcrs ·FZE, 'Ajmao. 
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38. That Sh. Kartik R Doshi who is an employee M/s Firestar Diamond International Pvt Ltd of 

Nirav Modi Group was shown as director of M/s Sino Traders, Hong Kong and the said Sino 

Traders, Hong. Kong, has been claimed as supplier of three Firms controlled by accused Nirav 

Modi (A-I) and Neeshal Modi (A-2) and thereby the accused perSons bad fraudulently and 
dishonestly obtained huge funds on the strength of the LoUs they had got issued from PNB, Brady 
House Branch, Mumbai in connivance with Gokulnatb _Shetty (A-3), Manoj Kharat (A-4), Bechu 

Tiwari (A-6), Sbri y.,hwant Joshi (A-7), Prafful Sawant (A-8), Rajesh Jind,j (A-12), Mohindar 

Kumar Shanna (A-13), Bishnubra.ta Mishrn (A-14)1 Usha Ananthasubrnmanian (A-19), V 

Bramhaji Rao (A-20), Sanjiv Sharon (A-21) and Nehal J\Juid . 

39. That in offhe said criminal conspiracy,.acCu.seP. Pat:il was preparing 
fraudulent applications for of LOUs in connivahee Hemant . .Bbatt (A-S), 

Vipui Ambani (A-9), Kavita Maok!'"'-' ;A-t!), Miteo Pandya (A-!5), Mtullsh Bosamiya (A-16) 

and Subhash Parab (A-18). These persons were assisting their employer N'uav Modi (A-

1)-and.Neeshal Modi (A-2) in contit .;f the crime :With .the of (A-

-17) and they w.ere also in regular contact 'hith accused public servantS· of.P1mjab NS:tiomil. Bank in 
order to the object of conspiracy . 

. 4Q;..Jnye:Stigation ·has rev'eated·tiDtt·shri·A:IJUn Patil (A-10) Sr. ?hri 
(A-16), Asstt. GM and qf Shri Subha5h ·Parab ali of Ws 

Int.C:mational Ltd. were·j;ti\iftO Tiie 'Cnritinarcorispira:C"j .wi!J.. a· ccraccused persons and in 
pursuance thereof Aljun Patil (A-10), at the behest ofMailish Bosamiya (A-16) and Subba.sh Parab 

(A .. lS) .. had fraudulently· prepared many I-9U which were used by the 
accused-persons in the name ofM/s Sicllar Diamond (A-25), M!s Diiunonds R US (A-23) and W 
So Jar Exports (A-24) for getting issued LoUs from . PNB, Brady House Branch, 
Mumbai .. in connivance with the accused public ,.sC:rvants. Shri Miten P.andya (A-15), Manager 

(Fmance), M/s Firestar International Ltd., at the behest of Shri Subba.sb Parab (A-18) used to visit 
PNB, MCB, Brady House Branch to submit the docwnwlts to Shri Gokulnath Sbetty (A-3) for 

issuance of fraudulent La Us. He was involved in concealment of the \.lriginal documents pertaining 

to the fraudulent LoUs in the office of a Law 'firm at Mumbai which have been recovered and 

seized during investigation. 
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41. Shri Sanjay Kumar Rambhia a Chanered and partner in M/s Sampat & 

Mehta was the Statutory Auditor for said ibree firms which got issued frauduJent LoUs. It bas been· 

fou."'ld that be in capacity of Sta]:Utory;Auditor slgoed the balance sheets of the borrower 

_fums and Nirav Modi signed the same asfnrtner and the $8IDC were submitted with IT R:etums. In 
the Balance Sheets of the 03 firms for year 2016-17, he bad shown unsecured loan of approx. 

_Rs. 1700 Crores each availed fonn of Buyer's Credit. It was incumbent 
upon him to verify the outstanding the Concerned bank through external confirmation 

whicl!- he faiiCd to do:. a1:so to . red flag the CL.:&:.' for unsecured 
advance/Joan from a bank. He ,aided..tbe accused :fitmS in conspiracy with Nirav r.-; ... ..:i 

.. (A-1) by not doing his :-I)' duty of direct from the bllllk. By .not doing his ' ., . 
Statutozy duty in right earnest. he knowmgi)r arid .fucilitated the commission the crhne. . 

. • J • . 

. ·. · ... 
42: investigation ·th&t that :S'lizi: Nipul Ambani (A-9), President (Investor Relations & 

Affairs), M/s ,i:;td. not only party. to the wherefu 

Yashwant Joshi (A-9) ·vias to with issue of LoUs fraudulently but also he was 

·instrumental in concealing the to the case in the office of 
· .. !!- fuw fum .namely c).ru BcsidCs, office copies.·of the LoUs · 

fraudulently issued by PNB on bebajr were also recovered during searches from . . . - . 
his office. It is also in th.tit. Amba.xii (J\-9) was r.egWyly \'isitiDlff£0 of PNB 

and c ... PNB to-continue with the credi't flcilities-provided··to 

the Companles · Gro.:!p. further revealed that-accused Nirav Modi (A-1) 

and Vipul hruf1iet Joshi (A-7)· in the mt;mth 
: . . . . 

wherein they had induced: ct?ntinw:: !he issumice·of:fraudulent LoUs as -was being done by 

him alongwith accused .(A:.3) for. e.J:Cfraneous considerations and also assured 

.'him allurement. 
., .. 

. :43. That it has. cOme uJt dQfirig investigation· that during the period 09.04.2017 to 23.05."201 7 

. Sbri Shetty (A:J) .mid and fraudulently iso LoUs with their due 

· dates b-eginning aD 25.0J.20is.'an·d·. 20.04.2018. .. .-:d 150 were on 
behalf ofM/s Diamonds'R us (A-23), M/s soiar Exports (A-24) and M/s Ste! • .lr Diamond (A-25) 

and the Buyers Credits were obtained" frodt Allahabad Ban.k, HOng Kong Branch; Axis Bank, . . .... ·r· 
.. 

.· '.· ··, 
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gong l(ong Branch and Bank of India; Antwetp Branch. The bifurcation of the said ISO LOUs is 

asunder: 

M/s Diamond R US 

M/s Solar Exports 

· Ws "Stellar Diii!Dond 

No. ofLOUs issued 

51 LoUs 

Total Principal ounount USD 
345401815.49 

SOL?Us 

Total Prinelpai amOwii USD 
336386582.45 

49 LoUs 

Principal amolllltUSD 
333548_689.24 

Overseas Belts 

I. Allahabad Blllk, Hong Kong 
.Branch :18 LOUs 

2 · :A'xis Bank, Hoog Kong 
Bnmch :21 LOUs 

4.:· 
· : · · 

s. Axis.aanJc.nw.•KoDs. 
Bramili::20 LOUs · 

6. 

:j_. 
'Branch :1.: LOUs · 

J. Axis BanJ· Hoog Kong 
Branch :2' ...OUr 

9. Bank ofhldia, A:Jtwerp 
Branch _ __J 

44. Investigation bas revealed that in respect of the 08 LoUs mentioned in the complaint 

the 4ocuments said LoUs were handed OV!% Sbri Gobunath 
Shetty (A-3); Dy. Manager, Forex Department ofPNB, Mid Corporate Branch. Bmdy Howe, 

Mumbai as per the instructions of Shri Subhash Parab (A-18)7 Dy.GM of Mls Firestar -- .. , •.. -· ... -··-·--------·· ·-·· .. -·-·-··· . . .... --··· 
InternatlQnal .Lld. Shri Gokulnath Slietty (A-3), in violation of the banking guidelines and in 

the consl';-wy used to haPd over the same to Shri Manoj Khm:at (A-4), Single 
Wlh'dow pp.erator, ·ForeX •. t ofPNB, Mid Corporate Brartch, Brady House, 

for .preparing the SWIFT message to be sent to the overseas banks by making an undertaking 

will make the paymcpt mentioned in LoUs on the due date despite knowing the fuct 

!here was no such facility sanctip" oned !o accused firms and lhey had not pro Vi dod 
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100% cash margin in the respect ofQle said LoUs. The SWIFT messagCs in this regard were 

genera!ed by using the user ID Kharat (A-4) as MakeT and by Gokulnath Shetly 

3) _as Checker and Authoriser. All these LoUs were dishonestly and fraudulently without 

taking the required sanction from the authority ofPNB and without taking any cash 

margin. 

·• 45. Investigation in respect of the Said eight LOUS as mentioned in the· complaint· dtd 

29.012018 revealed !hat LoU was issued in favour of Al1ahabad.Bank, 
Hong Kong on behalf of Diamonds R'VS .foi 4415791.96 for payment to M/s AWll.gem 

Company Ltd .• Sino T;ooeis Tri. Color'Gems FZE. It was due fo; payment on-

·25.01.2018. Against account credited \'lith .... 
on 10.02.2017. nomial furu:Is have ·been:credited·tQ the overseas· 
suppHers account through sWIFT However 'in this case. .i3.02.20it . . ·. . . . 

message MT2.02 was dishonesily and fraudulently sent House Branch and··_. · 
the amount ofUSD 45i1106.81 was credited to the of Bank Branch· 

the repayment dated 21.q? .2016 {refez:ence No. 5411700000031 06) issued 'to the 

. said bank for USD 4453828.25· on of Diamond R US. This repayment is confirmed 

. . 
46. Investigation further that dated .09.02.2017 was issued 011 behalf of Solar 

Exports_ to-Allahabad "Biinl; ··HOng for Usn' 4335319.38 for payment-to-oversCas· 

o::.. • iU'fu,Iiers Ws Aunigem ComPany Ltd., :su•·:,bi: •• Gems Ltd. and Tri Color Gems, FZE and it· . . . 
-wiis due for payment _on:f5.01.2018. Aiain'>t t: ..:s LoU, Allahabad banJc. Hong Kong branch 

had zemitted USD 4335319.38 on 1Q,022017 and on 13.02.2017 USD 308527624 was 
dishonestly and reJ_D.itted throUgh MT202 for credit to the account of Bank of ' . . ·'· . . 
India, Antwerp Branch beini iepayment ·of SWIFT message reference no. 541 J 70000003104 

which is the 21:01.2016 for USD 3038960.9i. ., 
. . . .... ) . 

41. Investigation further rev......:..:::! that Lotldated 1 o.o2iOI 1 w3s issued in: favour of Allahabad 

Bank, Hong Kong on 'bcitalf TJS. for USD 59420i7.70 for. tO M!s 

Auragems Company .'Sino and Uni · T.mding, FZE. It was due for payment 

: \! ,. ' ' : . 
. '· •·. .... < -"""':.-
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on 25.01.2018. this LoU, NOSTRO account of PNB was credited with USD 

5942017.70 on 13.02.2017. As per normal procedure, ftuids sh01lld''have been credited to the 
·overseas supplier's account through SWIFT message MTI03. However in this case on 

14.02.2017 SWIFT message MT202 was dishonestly and fraudulently sent from Brady House 

Branch and the amount of USD 1728716.43 was credited to the of Allahabad Bank, 
Hong Branch against their .reference no. which pertains to LoU dated 
07.04.2016 for USD 1096594.68. Further nnother:MT202 was dishonestly and fraudulently 

by Brady Ho"fC,B"'!'ch .11-.92.·:2017 _to"Allahab>rl 
Hong Koiig Bnmeb agamst'fhoir ·:,.fclel>l'<' ·no. 2010..iB'!I5l :wJ>icli·. i)#l'fuins ·to ·Lpl! dated 
16.04.2016 fur t)SD· I4Q25B.98.: 
sent· by Brady HouSi: Branch on i:.i.iii.i011 'llaDk. 
Hong Kong Branch .against their rc:fereitcc·no; . -Which ··PeJ"tain$. to· LoU_ !lated 
06.04.2016 for USD 1398207.42. Further· anotber.·MT202 was rlishonc;st!y_ ahd 
sent by Brndy House Branch on remitting Uso 1362083.42 to Allahabad Bank, 

'Hong ·.K:opg ... L.ol( -dated 
1"1.04:2016 'for l:1SO .1337063.53. :rhils the ·of SWIFT 
dated 10.r2.2017 amounting to USD 5942017.70 !lsainst LoU dated .10.02.2017 were 

· di$'h0p-c;s:tJ for issued by Bra -l.y 
I.6.0420-i6: 

:.· 

· 48: InvCstigationfurther revealed that LoU dated 10.02.2017 was issued in :fu:vour of Allahabad 
· Baiuc, Hong Kong on belialf of Solar Exports for USD 5843161.93 for payment to M/s 

· Company· Ltd:, Sun.shirie Gems Ltd. and Pacific Diamonds FZE. It was due for 

· Against this Lof!. NOS1RO _account ofPNB was credited with USD 

5843161.93 on A3 per nOrmal 'procedure, funds should have been credited to the 

'm_ippliiir:; acco!llit through SWIFT MT103. However in this case on 

· 14.02.20.17, SWIFT message MT202 was dishonestly and fraudulently sent from Brady House 

Bra,n ... !l md the amount of USD was credited to the account of Allahabad B.ank, 
Hong Kong Branch against thCir reference no. which pertains to LoU daied 

11.04.20"16 for USD 2724508.37. anotbcr MT202 was dishonestly and fraudulently 

se.rii by .Brlldy House Branch on 14-.02.2017 remitting USD 1452144.59 to Aliahabad 

Hong Kong Branch against reference n?.i 2016-m-401 which LoU dated 
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07.04.20!6 for USD 1425154.05. FUrther another MI'202 was dishonestly and fraudulently 

sent by Brady House Branch on 14:02.2017 remitting USD 1401821.54 lO Allahabad Bank, · 

Hong Kong Branch against their refe"rence no. 2016-IB-391 which pertains to LoU dated 

06.04.2016 for USD 1375858.76. Further another MT202 was dishonestly and fraudulently 

:oent by Brady House Branch on 14.02.2017 remitting USD 1345524.69 to Allahabad Bank. 
Hong Kong Branch against their retbreni:e no. 2016-IB'-480 which.pertains to LoU dated 

. 20.042016 for "i3:ii"J76.i8. :funds on the basis of SWIFT message 

dated 13.02..2017 _to uSo 584316_1.93. against LoU dated 10.02.2017 were 

dishonestly and fraudulently. utilized :for of four LoU which were issued by Brady 
House Branch on 06.04.20!6, 07.04.2016, !l.04,20i6 and 20.04.2016. 

49.lnvestigation furtbenevealed·thatiou dated IO.il2.20I7 was issued irimvourofAllalulha<l 

. Bank, Hong Kong on-i\elmlf of siena/Diamond' for USD 6093321.10 Sino 
Traders Ltd.. Gems i.td. an,a 'PaCifiC Diamonds FZE. It was due for on . 

25.0l.2018 .. Against firi. LOU, NOSftci ofPNB was credited with USD 6093321.10 
.·On . .2017. have been to 1hc overseas 

· • ol . 
:.. suppliers account through SWIFT mc:ssage MT103. However in this case on 14.02.2017 · 

SWIFT message MT2b2 was from Brady HoUSe 
.the amount of USD 2300943.39 was to ihe of Allahabad Bank, Hong Kong 

Branch cigaiost: then: 20I6-m..425 which to LoU dated 1204.2016 for 
USD 226I233.92.,Further :motbcz: MT202 wns dishonestly and by .Brady 

House Branch on 14,02.2017 remlttini USD !9364!6.84 to Allahabad Bank, Hong .Kong ··· 

Branch-against their no.' 201?-m-402 whicli pertains to u;u dated 07.04.2016 for 
USD 1902424.54. Further Mrio2 was dishonestly and fraudulently sent by Brady . ' . 
House Bianch on to Bank of India, AntwCip Branch 

.:· against their refcxC.nce nQ. Pertains to LoU dated 26.04.2016 forUSD 

.' 1435276.90. Thus the-.funds "'qd" basis' of SWIFT message dated .13.02.2017 

to· USD · 609.332Ll0 LoU 10.02.2017 were dishonestly and 
. utiliZed. l.oUs which. were ikued by Brady_ House Branch 
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SO. Investigation further revealed that LoU dated 13.02.2017 was issUed in favour of Axis 

Bank, Hong Kong Br.mch on behalf of Diamonds R US for USD 5856885.00 for payment to 

M/s Sino Traders Ltd. and M/s. Auragem Company Ltd. It was due for payment on 
25.01.2018. Against this LOU, NOSTR.O accoupt ofPNB was credited with USD 5856885 on 

14.02.2017. As per normal procedure, funds should have been credited to the overseas 
suppliers account through message MT103. However in this case on 15.02.2017, 

SWIFT message MT202. was disbor.cstly ami .Jaudulently sent from Brady House Branch aod 

the amo?Dt the of K:ong 
Brant;h aga,inst their·rcfetence no. which pertains to LoU 18.04.2016 for 

USD. 27036il2o18. ''F'!"her ·arioihcr MTi02 was diohone.itly and ·franclul<D1ly sont-bx.llrady 
House Branch l>n f5.02.2tlli remittins'l!Sb 181)2392.37 to A!lalw>OiLBirik, Hong Kong 
Branch their-reference no. 2016-m-427 which pertains to LOU dated 12.1>4.2016 fo' 

USO 1769341.32. Thus the funds received on the basis of SWIFT meSsage dated 

amonnting to USD 5856885 agaiilst LOU dated 13.02.2017 were disboilestly and f:audulently 

·· util.ized-f9r-repayment.oftwo LOUs which·were issued by·Brady·House::Bianch on 11..04.2016 

and 18.04.2016: 

--.51. Investi'gatipn revealed.that of Axis 

Bank. Hopg K;ongBnmch oo be>M.ofSlilar EJcpotttior USii 5&6tis.l.iJ3 for pa)'I!I.;;t to M/s 

··uni_ty Trading Gems L-t.if·:It ·was due for payment 

on 25.01.2018. this I-:}U; NOSTRO ·account of PNB was 'credited with USD 

5862251.03 on 14.02.2017. As per nonnal procedurC; funds should have been credited to the 

ov.erseas through SWIFT message MT103. However in this case on 

SWIFT MT202 was dishonestly and fraudulently sent from Brady House 

Branch and the amount ofUSD 1393282.11 was credited to the account of Allahabad Bank, 

.Hc;mg Kong .Branch. against :$eir .reference no. 2016-IB-441 which pertains to LOU dated. 

i3.04.20l6 for USD 1367773.42. Further another MT202 was dishonestly and fraudulently 

sent by Brady House Branch on 1S.q2:Z017 remitting USD 2997799.60 to Allahabad Bank, 

Hong Branch: ag!iinst their refercbce no. 2016-IB-452 which pertains to LOU dated 

16.04.2016 for USD 2943257.03. Further another MT202 was dishonestly and fmudu1ently 

sc::nt by on 15.022017 remitting USD 1404185.21 to Allahabad Bank, 

Hong Kong Branch.against their reference no. which pertains to LOU dated 
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12.04.2016 fqr USD 1378497.08. 1fus the received on the basis of SWIFT message 

dated 15.02.2017 amounting to U$D 5862251.03. against LOU dated 13.02.2011 were 
.and fraudulently utilized for n:parment. of three LOUs which were issued by 

arady House-Branch on 12.042016, 13.04.2016 and 16.04.2016 . 

52. Investigation further revealed that LOU dated 13.02.2017 was issued in of Axis Bank._ . . . .... ,. .. ..-.. . 
Hong Kong Branch on behalf of Stellar Diamond for USD 5877064 for payment to Mls Sino ' . 

· Ltd. and Sunshihe Gems Ltd. I.t 'Wt\S due for payment on 25.01.2018. Against this LoU 

1'-fOSTR.O accoun; of USD 5877064 on 14.02.201.7. 'As per nonnal . . 
procedure funds should_ hm.'e crCdi_ted to·tbe Overseas suppliers throUgh swwr 
mbge MT103. However in this case bn 15.02.2017, SWIFTinCSsAfc MT.2bZWiiSWShoneStlj' .. 

. . . . t ··. . 
. and fraudulently sent from Brady Howe Branch and the amount..ofUSD 1349270 was credited to 
. ·.die account AUiwhad Bank, HoniKong_ Branch:.qainst their reference no; 20!6.-JB-463 

which pertains to LoU datCd 18.M.20I6 for USD 1324827.31. Further another MT202 was 
and sent. bY. :Brady· Bmich on 15.02.2017 remitting USD 

·'2663t32.83·to '.ijong i:ong Bnu:ich their reference 2016-ffi-t9S 

whlch llertains to LoU ked 21:04:zoi:6 for USD 2615261.21. Furtlier another.MT.i02 was . . ' . . 
.... dishoe:·,stiy and frat,ldulciltly··sent bY Branch On 15.02.2017 remitting USb . . . . .. .. . . 

2284417.80 to Allahabad .Bailk. Hf?ng .kung Bi-anch againSt their reference no. 20.16-ffi-442 . . . ' . . . . . 
which pertains to LoU dated 13.04.2016 for USD 2244377.92 Thus the funds reCeived on the 

. · l''"1)is of SWIFT mCssage· IS.02.20t] to USD 5877064 against. LoU dated ·--.·- . . . . 
D.02.2017 were dishonestly iiiu:f for l-ejJayment of three Lolls whicp were 
i ;led HouSe Brimch on .. 18.'(J4.2016 and2I.04.20t6.' · -

sJ. Thus the 8 wCfe .issued by 'Qokulniuh Shetty (A-I) 

duiing the period 09.02.2017 'to 14.02.20 i 7 in with· other accused peBOns without . ' - ·: ' . . 
entering in the CBS systeril oil licha.If d;f_ the Said ·03 firms which were': due fo_r payment on 

2S:oi.2o' J 8 .were not utilized for pa}oment :tp the overseas suppliers but the underlying funds were . . ' . 
dishonestly and fraudulently utilized for making repaYments to Bank of India, Antwerp Branch 

for .2 LoUs .. dt.26.07.2016 ani!: tO AJiaitab.D.d bafik, Hong Kong fOr. ilie J9 LoUs 

dt.06.o4.zo 16, o7.o4.zo 16: 11.04.2016,. ·12.il4.2016, i3.04.20I6, 16.04.2016, 18.04.2016, 
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54. That the Books of Accounts of"M/s Diamonds R US (A-23), Mls Solar Exports (A-24) and 

M/s SteUar Diamond (11..-25) wb_icb havC been retrieved from the Computers seized from the 

office of accused Njrav Modi (A-1), reVealed ti1at accused Nirav Modi (A-1) in connivance with 

the other accused persons had dishonestly and fraudulently diverted the funds obtained as .... . ··- ., . . -- ... ' - ., ... ' - . . . 
Buyer's Credit on the strength of the fr:!udulently got issued by in connivance with 

ticcu:ed Public Servants On 6clutlf\cif M/s.'Diamonds R US (A-23), MJS. Solar Exports ( 

A-24) and Mis. Slc:!.::; (A-25Y not repay the funds National Bank 

·and thereby said · · · 

55. That tbc WPmni in PNB B;.dy House, were required to 
.isSUC"tbci SWIFT messages Mr-799 i:rrfa"(ourofthe-overseas banks reglirding opening ofLoUs 

after !'btaining from .fue conceined holders M/s Diamonds R 
US {A-23); M{s Salaz: Mls Stellar DiamOnd (A-25). Indemnity 

; (duly stamped) and aSreement Or hYJ,othecation 'of goods (duly Sla;ritped) as per PNB aD 
-r: Circular No. 131 i9.qi.2009 dtd.26.03.20.J4. The acc.qscd 

were· also Of e;teh LOU in the Core Banking SoJutioD. 
.i=BS) and chrge the b), debiting account of ili.e customer on whose' 

.. belu\If the sti:.! Lcl • bad it is that tlie 

I . (J\:·3 )> Manoj Kharnt (A-4), Bco:hu Tiwari (A-
6) Yusbwant . ;b' iA:7), and while wooo;;g tbc 

PNB Brady Hous·c. i-4umbai, wiili to defi:lud the Punjab National 
Bank. had not com.Piied.·\Vith mentio'ned in the .circulars and had not 
mlide entries in the Core· Banking SolUtiOn about the LoUs :issueCl on behalf ofM/s Diamonds 

R US (A-23), M/s So;ar (A-24) . and M/s Stcilar Diamond (A-25). Thereby they, 

with dishonest intention.· supprC$scd·the huge liability which was created against the 

PNB as the said LoUs were to the banks to on the 
due date, the funds Which'they'hnd adV1lti.Ced as Buyer's Credit to the said three F'ums.on the 

basis oftbc LoUs . 
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56. During the entire period of offence i.e. from 2011 to 2017 Sh. Gokulnath Sbetty fA-3) 
remained posted in the Foreign Exchange Department of PNB Brady House Branc'h, Mumbai 
till his retirement on 31.05.2017 and he has played major role in commission of crime in 
conspiracy with accused Nirav Modi (A-1), Neeshal Modi(A-2) and their employees Vipul 
Ambani (A·9), Aijun Patil (A-10), Hemant Bhatt (A-5), Kavita Mankikar (A· !I), Miton 
Pandya (A-15), Manish Bosamiya (A-16), Subhash Par.lh (A-18) and Rambhia, 
Chattered Accountant (A-17). The other acCused public servants namely Rajesh TmJal (A-12), 
Manoj Kharat (A-4), ·Bcchu Tiwari (A·6), Yashwant Joshi (A-7), Prafful Sawant. (A-8),. 
Bishnubrat Misbra {A-14) an<l Mobinder Shanna.(A-13) who bad worked in PNB, Brady House 
Branch, Mumbai during different periods between 20ri to 2017 and they bad knowingly joined 
accused GokuJnath Shctty (A-3) in continuiDg the commission of the crime rCgarding issuance 
of fniudulent LoUs bY: willfully omitting to follow the bank's circulars and had thereby 

criminally conspired with Nirav Modi (A-1) and Neasha! Mo•li (A-2) to cheat the bank in 
active connivance with Hemant Bbatt (A-5), Vipul Ambani (A-9), <;,jun Patil (A-10), Kavita 
·Mmkikar (A-11), ·Mit.en·Pan<IY\l"(A•l?), Mamsh Bommiya (A 16), Bubhash Parab (A-18) and 
Sanjay Rambhia, Cbatterad Accotintant(A'l7) . 

( 

. $1. said cri.minal. · · "lSp' 'cy .. . 
(A,14):wha wCr< -· . . . . ' . .. . 

in during their· relevant period -of in 
omitted to scrutini;c the SWIFT '\yhich v,.::--- fo.r Qpening ofLoUS 

on behalf of M/s Diamonds R US (A-23), Ws Solar Exports (A-24) and M/s Stellar Diamond 

(A-25) :Usq. did c;h_eck 9BS. system regarping creation of respective liability under 
the_hc;ad • FOn:Jgn· I4ter of Guarantee• (FLG) and deduction of commission the 
current the three .fums in respect of each LoU and thereby dishonestly and 

crime by otQ._er 

for Nll3.V Modi (A-1) and Neesbal Modi (A-2) with active 

connivance HeiP®:t Bhatt (A-5), Vipul Ambani Arjun Patil 
(A-10), Smt Kavba ¥ankikar li.IA1), Mlten Pandya (A-15), Manish Bosamiya (A-16), '-111 
Subhnsh Parab (A-18) and the'ir'Cbartered Accountant Sanjay Rambhia who had signed 

the .. Mfs ,Diamonds.R: ps (A-23), Ws Solar Exports (A-24) and M/s 

Stellar Diamond (A-25) wherein. he had dishonestly and fraudulently concealed the fact that the 
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said three .finns had availed huge amou.Dt of Buyer's Credit on the basis of the LOUs issued by 
PNB Brady House Branch, Mwnbai wi"thout any. sanctioned limit and without providing 100% 
cash margin. The deliberate non checking of SWIFI' messages and their corresponding entries 

in ihe CBS system by accused MohindeT Kumar Sharma (A-13) and Bishnubrata fo4islua (A-14) 
helped accused Gokulna!h Shetty (A-3), Manoj Kharat (A-4), Bechu Tiwari (A-6) Yashwant 

Joshi (A-7), Prafful .f.? c_rime of criminal breach thereby 
they aided_ and abetted in misapproprla:don of the funds of Punjab National Bank. a PubHc 
Sector' Bank. . by the . .acCU"'ed' persons imd thereby caused · wrongful loss of Rs. 
64,98,19,61,420/- io Punjab NalionaJ M/s Diamonds R US (A-23), M/s Solar 
Exports (A-24) and M/; Stell;,. '(A-25), being the. beneficiaries, of the defrauded 

amount which had been o1:1tained · diSboocstiY -and fraudulently are liable ·for commission of the 
offence otcheatingthePunjab 

58. · Investigation conducted so far rcvc,aied that Bank of India (RBI) bad issued 
Circular dated 03.08.20!6, Caution AdVice dated 10.08.2016 and Circular dated 25.1!.2016. 

. I 
Circular dated deals :with Security and SWIFT operations of the 
bmikS wherein RBI advised the bimks SWIFT infrastructure auditcd.comprehcnsivcly 

, and to strict vigil on the mikte through SWIFT. In the Caution Advice dated . 
10.08.i6J6, RBI had mentioned aboui i -siiJ:illnr instance of issuance of :fraudlllent Letters of·. . . . . . , . 
Comfort and had caUtioned the- bSnk.<:"to that thCir Siatf abide by the internal instructions 

retatitiito dealt with Cyber 
.·. . . 

•il ..• -1·- ' ..... ·. :. - . . .. ·. ·_...:, __ . 

59. ThlitthC' afOre;saTd Cir(:ulat! and ciniti(m issu'Cd by RBI were brought to the ·notice of 

MD'& t:Eo Usba Anant!>subrruruinian (A-i9), Bbrl K. V. Brabmaji ED, Shri 
Sanjjv Sliaran(A-21), ED Shri. A/# (A-22), GM (!BD) and the same were l1llUked . : . . 

. downward without taking: uP. ·and necessary . 
of accused pe'rsons. RBI had alSO issued urgent 

questioruwre respoDs. from. PNB related.,.; SWIFT and 
. procedll{t!S .I ih for 'Letters of undertaking I Letters of 

. Comfort I Letters of,.etedit reco.nciliatiozi of SWIFT imd CBS. 

This was duly dealt i>Y MOM& (A-.19), Sbrl JCV. 

. 7. ' ' 
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Brahmaji Rao (A-20), ED, Shri Saojiv Shman (A-21), ED Shri Nehal Ahad (A-22), GM (IBD) 

and instead of replying to the queries in true spirit and facts, Shri Nehal Ahad GM 

International Banking Division, PNB HO prepared a misleading reply dt.31.10.2016 and sent 

the same to RBI after getting it approved by Shri Sanjiv Sbaran (A-21), ED .wherein he had mis-
represented to RBI in the following manner:-

I. All outward SWIFT messages are being sent only after making entty in CBS. 
II. Without entering in CBS, no financial SWIFT message can be sent 

ill. Reconciliation to verify all outward messages transmitted by the bank are captured 
in CBS and it is being done by AD branches. 

IV. Tbe outstand.ii:tg exposure on account of LC/Lo U is being tracked by }J) branches. 
V. credit proceeds: are credited as per instruction of LoU issuing bank. 

60. Investigation revealed that there was no basis to support the above kind of misleading reply 

and undertaking by Shri Nehal Ahad (A-22) as 10 specific instructions were issued to 

Authorised Dealer branches .until December; 2016·-exccpt conveying RBI instructions 
dovmwards. SimilarlY. no.action taken reports were obtained from field units nor any visit· was 

conducter{ 1o PNB Brady House Branch in this regard till December 2017. 

I ... : • . ,. •": -· . ' . 
6:I: .DtU>.:Og the came to light that a similar fraud was detec""&i-.a--20-l6 

in of SWIFT transaction .and the: RBI circular is to be seen in this background. ln this • 
instance the· sanctity of the SWIFT message which was used to transmit the fraudulent .L.O:J was 
in question. The accused PNB officials MD & CEO Sm<- Usba Aoan!hsub...,.,;a, (A-19), 

Shri K. V. Bmhmaji Rao(A-20), ED, Shri Saojiv Sbaran(A-21), ED Shri Nehal Ahad (A'22), 

GM (lBD} wercoawllre of tlili fraud involv:ing PNB DIFC, Dubai and Indian Ovmeas Baok, 

Chandigarh and yet they did not take any corrective action and remained silent spectator and 

thereby filcilitated continUance Of the fraud by other accused public servants resulting in 

wrongful foss to Punjab National Bank. . /:;1;t .• 
62. fnvestigation rcvealed'thatdiuing the period 14.08.2015 to 05.05.2017, wfd!C Smt.J1s!!:,a.:. · . . ·-,;: '. -

Ananthasubramanian (A-19), functioned as MD & CEO of PNB, relevant 
Notice/ui-gent questionnaire. issued by RBI were brought to her notice and she r -· 
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PNB Dubai and IOB, CJ:umdigarh as frdicated by her noting on the IT department note dated 

23.0&:2016, she did not take any corrective measures in her capacity as the 

executive head of thC bank and bad tu:!authorizedly delegated the RBI guid_elines work to her 

subordinates without any follow up iwtion or action laken report, tllcreby facilitating the 

·accused in continuance of fraud. 

63. Investigation revealed that withouf any follow up the accused persons ED, Shri 
Sanjiv S.iw>n (A-21) and ED Sbn.:N.fu.r (A-22:. GM (IBD) ""''a false response to . . ,' .· . . :. . 

·questionnaire sent, by RBL The ac:cusecJ persons MD & CEO !.T•lul Ananth.Subramanian 

(A-19), Shri LV. Brohmaji· (Ac2oi' EI{sbri Snnjiv Sbaran (A-21), ED Shri Nchal Ahad 

· (A-22), GM (IS D) did pi-oteet Of the baDk dcsj,ite circulars and caUtion notice·· 
• • • r• • • 

· issued by RBI. It is also in evidence that.-Senlor Officeis ofN"1mv Modi group entities like Sbri . 

Vipul Ambani (A-9) ·were fu :ccintinuc·with the credit facilities-tO 1hc group 
entities. This also indicates that slie waS awaic of the facilities extended to variOus group . : . . . . . . . 
entities ofNuav Modi,· 

... 
'64. Shri Saojiv slulr.in (A-il).· has·b.,; filnctioning as ED ofPNB from 15.09.2016·till dale. 

• ·l • • • 

He has. also dealt V:,tb ill thi: cfrculars, notice and urgent issued 
RBi:but did not the ha!J.k ta&g timely StePs and. . . ' . . 

,; .. :X·..,;;·. 

folloW up action. .rcveaieij. that : :: .. jiv Sharan (A-:21) bad the 
misleading rePly to the dated of RBI prepllfed 

}• ... 
. . . 

& sent by Shri Nebal Ahad (A-22). ' . :.· .. :; .. 
. · 65. Shri K. V. B,;m,;ji Rim (A-20), basibeen functiOning as ED of PNB from 22.01.2014 till 

date. ·He has alSo dealt.wi$ thC cautiOn nOtice urgent questionruiire issued 
. . . . ·. •' 

by RBI relating to ·Sw,IFT fraud; CBS reconciliation etc .• but did nOt protect the 
htterest of the bank bY. ;OOt;taking steps and follow up action. As he was 

for superviSing City Circle under which PNs Brndy 
aoWe BrUnch; Fort Mumbai falls: He for supervising the Frau·d llisk 

and in;;"'ction ofb,;.;,chcs: 

• \'-I .... ,· 
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66. Investigation revealed that Shri Nehal bas been functioning as GM and in-

charge of International Banking Division (IBD), PNB HO since 15.042016 till date and he was 

directly r:esponsible for implementation of RBI Circulars, Caution Notice etc., relating to 
SWIFT reconciliatioi;J. with CBS. Investigation has revealed that Shri Nehal Ahad (A-22) had 

not only misrepresented to the urgent RBI questionnaire dated 27.10.2016 on SWIFT-CBS 

reconciliation but als_o he bad not taken any action for of the relevant 
Circulars/Caution Notice except forwarding the said Circulars/Caution Notice downward. 

61: Investigation revealed that · Smt. Usha Ananthasubratmltl.irur (A-19), the then 

Managing Director and Chief Executive Officer, Shri'K.. V. Bl'lllllluUi Rao (A-20), Executive 
Director, ShrL Sanjiv Sharon (A-21), Executivo Director and Sbri. Ndml Alwi(A-22), General 

Manager, all of whom were at the supervisory level in the PNB during the period 2016-2017, 

had through their acts and omissions, facilitated the issuance of the fraudulent LOUs by the 

accused public servants. The fact that· Sh. Gokulnath Shetty continued- to issue fraudulent 

LOUs · with impunity despite of :reveral RBI and HO Circulars indicates an 
of prOtection·he the form 'of lack Of of 

branch visits by senior functionarieS. Tne. patronage extended by the above four accused senior 

o_fficinl:s.of the ba. ·. to w_orking in PNB, Brady House Branch, Mumbai 

.in huge and corresponding wrongful gain to the accused 
.porsons_.JhatMD.,"L<.:EU.Sint.:UshaAnanthsubnunanian·(A-19), Shri K. V .. Brabmaji Rao (A-

20), ED, Sbri Sanj!.,·Shamn (A-21), ED Shri Nehal Ahad (A-22), GM @BD) by omitting to 

take any precautions or steps to IJI'CVent the fraud by finns controlled by 

Nirav Modi and without a,ny interest thereby committed criminal misconduct in · 
conspiracy 'With Othet accused 

68-. That accused GokuJnath Sbetty and Shri Bishnubrata Mishra (A-14} have retired 

:from the· service of the barik and therefore Sanction Order for their prosecution as· envisaged 

u/s 19 of the Pro·:'"" on oi Corruption Act 1988 is NOT required. .. : 

69. That, the sanction Order-fOr prosecution u/s 19 of the Prevention of Corruption. Act 1988 in 

respect of Sh. Manoj Kharat (A-4), Sh. Bechu Tiwari (A-6), Sh. Yashwant Joshi (A-7), Sh. 

Prafful Sa.want (A-8),- Sh. Rajes:b Jindal_ (AMJ2), Sh. Mohinder Kumar Sharma (A-13). 

SmtUsha Ananthasubramanian (A-19), Shri K. V. Bramhaji Rao (A-20), Shri. Sanjiv Sharan 
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(A-21), and Shri. NehaJ Ahad (A·22) be submitted to this Hon'ble Court after receipt from 

the Competent Authority. Further, Sanction Order uls 197 of the Criminal Procedure Code in 
respect of Smt Usha Ananthasubram¥an (A-19), Shri K. V. Bramhaji Rao and Shri. 
Sanjiv Sharan (A-21) will be submitted before this Hon'ble Court after receipt of the same 
from the Competent Authority. 

70. That, further investigation uls of the Cr. P .C. is required to be conducted in respect 

· of the :fraudulent LoUs al;cused public serVants as the alleged ovL suppliers 

located in New York (USA), Kong, Slwjah (UAE), Ajman {UAE), 

(UAE), Fujairah (UAE). Further the dycrseas whO. had extended the Buyer's Crcdjt on 
. the strength of LoUs of. PNB aie lo,;;,_;ed iii Horig Kong and Antwerp (Belgium). Further; · 

. . l . . . 
· accused Nirnv Modi {A-1), Neesbal. Modi ·(A-2), SmL Ami Nirnv Modi and Mehul Cbinubhai 

Choksi who aie FIR named 3ccused 2re libsco"nding and Non-bailable arrest warrants have . ' ·. 
been issued by this Hon'ble Court on 11.04.:2.018 but the same-could not be executed as the . . . 
said accused have fled from th? country. Shankar Parab.(A-

- 18) is also absconding and has reportedly fled from the' country. In view of these facts and 
' , , I ' . 

circum.siances Letters of')tequest 8re to be. sent by this Hon'ble Court to .different 
.c.ouDtries abroad t¥s 166-A afCr. P.C: for lnvesti8ation. That oral, docuincntary, 

digital, scientific and colleCted,durin'!, further 

be this against the w.:cused persons including: 
Gokulnath Shetty (A-3), Manoj Khar.it '(A-4), · Helmult. Bhatt (.' ... >'), >cchu Tiwari (A-6);' · ·. 

(A:7), pr.iftur Sawant (:..-s{vipui (A-9), ·' Patil {A-10), !Givita . 
Maol:ilatt (A· II), Rajesh Jindal {A'I2), Mobindcr ("-:c , Bishnubni!a MisJmi::....:, 
(A-14), Miten Pandya (A-iS), Manish B\:>samiya {A'l6J, Sanjay Kumar Rnmbhia (A-i7) who . . 
are in judicial custody, as and when . · 

71. That in ·view of the facts arid ckurrishinces. caSe and. the oml, documenttuy, digitnl 
and other circumstantial. <rndence on reCord ii is .prayed that this Court be pleased to 
put !lie accused Nirav Modi (A-1), Modi (A-2); Gokuinath Shctty {A-3j, Manoj . . . . 

(A-4). Hemant Bhatt ::echll ·Tiwari Joshi Pmtfui Sawant 

(A-8), Vipul Ambaru (A-9), Arjun Patil <;"-10), Kavi (A-ll), Rajesb Jindal (A-12), 
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Mohinder Kumar Sharma (A-13), Bishnubrata Mishra (A-14), Mhcn Pandya (A-15), Maaish 
Bosarniya (A-16), Sanjay Kumar Rambhia (A-17), Subbash S. Parab (A-18), Smt. Usha 
Anan!hasubmmanian (A-19), K V Brahmaji Rao (A-20), Sanjiv Sharan (A-21) and Ncbal 

Ahad (A-22) on trial for offences punishable uls 120-B !PC r/w 420 and 409 Indian Penal 
Code and u/s 13(2) r/w Sec (d) of the Prevention of Corruption Act...J.988 and 
substantive offences thereof and M/s Diamonds R US (A-23), M/s Solar Exports (A-24) and 
Ws Stellar: Diamond (A-25) represented by Sh. Nirav Deepak: Modi (A-I) on trial for offence 
punishable uls 420 !PC in accordance with Iaw. 
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Supreme Court Of India
Writ Petition No. 491 Of 1969

Judgment Date:

24-09-1970

K. A. Abbas ..Petitioner

The Union Of India & Anr. ..Respondent

Bench:

{HON'BLE CHIEF JUSTICE MR. M. HIDDAYATULLAH , HON'BLE MR. JUSTICE J.M.
SHELAT , HON'BLE MR. JUSTICE G.K. MITTER , HON'BLE MR. JUSTICE C.A.

VAIDIALINGAM , HON'BLE MR. JUSTICE A.N. RAY }

Citation:

(1971) 2 SCR 446 ; (1970) 2 SCC 780 ; (1972) CRILJ 103 ; AIR 1971 SC 481 ;

Hidayatullah,  CJ.

1. This  petition  seeks  a  declaration  against  the  Union  of  India  and  the  Chairman  Central  Board  of  Film  Censors
that  the  provisions  of  Part  II  of  the  Cinematograph  Act,  1952  together  with  the  rules  prescribed  by.  the  Central
Government,  February  6,  1960,  in  the  purported  exercise  of  its  powers  under  Section  5-B  of  the  Act  are
unconstitutional  and  void.  As  a  consequence  the  petitioner  asks  for  a  writ  of  mandamus  or  any  other  appropriate
writ,  direction  or  order  quashing  the  direction  contained  in  a  letter  (Annexure  X)  dated  July  3,  1969  for  deletion
of  certain  shots  from  a  documentary  film  entitled  'A  Tale  of  Four  Cities',  produced  by  him  for  unrestricted  public
exhibition.

2. The  petitioner  is  a  journalist,  play-wright  and  writer  of  short  stories.  He  is  also  a  producer  and  director  of
cinematograph  films.  He  was  a  member  of  the  Enquiry  Committee  on  Film  Censorship  (1968)  and  is  a  member  of
the  Children's  Film  Committee.  He  has  produced  and/or  directed  many  films  some  of  which  have  been  well-
received  here  and  abroad  and  even  won  awards  and  prizes.

3. The  petitioner  produced  in  1968  a  documentary  film  in  2  reels  (running  time  16  minutes)  called  a  Tale  of  Four
Cities.  In  this  film  he  purported  to  contrast  the  luxurious  life  of  the  rich  in  the  four  cities  of  Calcutta,  Bombay,
Madras  and  Delhi,  with  the  squalor  and  poverty  of  the  poor,  particularly  those  whose  hands  and  labour  help  to
build  beautiful  cities,  factories  and  other  industrial  complexes.  The  film  is  in  black  and  white  and  is  silent  except
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for  a  song  which  the  labourers  sing  while  doing  work  and  some  background  music  and  sounds  for  stage  effect.
The  film  in  motion  sequences  or  still  shots,  shows  contrasting  scenes  of  palatial  buildings,  hotels  and  factories  –
evidence  of  the  prosperity  of  a  few,  and  shanties,  huts  and  slums-evidence  of  poverty  of  the  masses.  These  scenes
alternate  and  in  between  are  other  scenes  showing  sweating  labourers  working  to  build  the  former  and  those
showing  the  squalid  private  life  of  these  labourers.  Some  shots  mix  people  riding  in  lush  motor  cars  with
rickshaw  and  handcart  pullers  of  Calcutta  and  Madras.  In  one  scene  a  fat  and  prosperous  customer  is  shown
riding  a  rickshaw  which  a  decrepit  man  pulls,  sweating  and  panting  hard.  In  a  contrasting  scene  the  same
rickshaw  puller  is  shown  sitting  in  the  rickshaw  pulled  by  his  former  customer.  This  scene  is  the  epitomisation  of
the  theme  of  the  film  and  on  view  are  the  statues  of  the  leaders  of  Indian  Freedom  Movement  looking  impotently
from  their  high  pedestals  in  front  of  palatial  buildings,  on  the  poverty  of  the  masses.  On.  the  boulevards,  the  rich
drive  past  in  limousines  while  the  poor  pull  rickshaws  or  handcarts  or  stumble  along.

4.  There  is  included  also  a  scanning  shot  of  a  very  short  duration,  much  blurred  by  the  movement  of  the
photographer's  camera,  in  which  the  red  light  district  of  Bombay  is  shown  with  the  inmates  of  the  brothels
waiting  at  the  doors  or  windows.  Some  of  them  wear  abbreviated  skirts  showing  bare  legs  up  to  the  knees  and
sometimes  a  short  way  above  them..  This  scene  was  perhaps  shot  from  a  moving  car  because  the  picture  is
unsteady  on  the  screen  and  under  exposed.  Sometimes  the  inmates,  becoming  aware  of  the  photographer,  quickly
withdraw  themselves.  The  whole  scene  barely  lasts  a  minute.  Then  we  see  one  of  the  inmates  shutting  a  window
and  afterwards  we  see  the  hands  of  a  woman  holding  some  currency  notes  and  a  male  hand  plucking  away  most
of  them  leaving  only  a  very  few  in  the  hands  of  the  female.  The  two  actors  are  not  shown.  The  suggestion  in  the
first  scene  its  that  a  customer  is  being  entertained  behind  closed  shutters  and  in  the  next  sequence  that  the
amount  received  is  being  shared  between  the  pimp  and  the  prostitute,  the  former  taking  almost  the  whole  of  the
money.  The  sequence  continues  and  for  the  first  time  the  woman  who  shut  the  window  is  again  seen.  She  sits  at
the  dressing  table,  combs  her  hair,  glances  at  two  love-birds  in  a  cage  and  looks  around  the  room  as  if  it  were  a
cage.  Then  she  goes  behind  a  screen  and  emerges  in  other  clothes  and  prepares  for  bed..  She  sleeps  and  dreams
of  her  life  before  she  took  the  present  path..  The  film  then  passes  on  to  its  previous  theme  of  contrasts
mentioned  above,  often  repeating  the  earlier  shots  in  juxtaposition  as  stills.  There  is  nothing  else  in  the  film  to
be  noticed  either  by  us  or  by  the  public  for  which  it  is  intended.

5. The  petitioner  applied  to  the  Board  of  Film  Censors  for  a  'U'  certificate  for  unrestricted  exhibition  of  the  film.
He  received  a  letter  (December  30,  1969)  by  which  the  Regional  officer  informed  him  that  the  Examining
Committee  and  the  Board  had  provisionally  come  to  the  conclusion  that  the  film  was  not  suitable  for  unrestricted
public  exhibition  but  was  suitable  for  exhibition  restricted  to  adults.  He  was  given  a  chance  to  make
representations  against  the  tentative  decision  within  14  days.  Later  he  was  informed  that  the  Revising  Committee
had  reached  the  same  conclusion.  He  represented  by  letter  (February  18,  1969)  explaining  the  purpose  of  the  film
as  exposing  the  exploitation  of  man  (or  woman)  by  man  and  the  contrast  between  the  very  rich  few  and  the  very
poor  masses.  He  claimed  that  there  was  no  obscenity  in  the  film.  He  was  informed  by  a  letter  (February  26,
1969)  that  the  Board  did  not  see  any  reason  to  alter  its  decision  and  the  petitioner  could  appeal  within  30  days
to  the  Central  Government.  The  petitioner  appealed  the  very  next  day.  On  July  3,  1969,  the  Central  Government
decided  to  give  a  'U'  certificate  provided  the  following  cuts  were  made  in  the  film:  "Shorten  the  scene  of  women
in  the  red  light  district,  deleting  specially  the  shot  showing  the  closing  of  the  window  by  the  lady,  the  suggestive
shots  of  bare  knees  and  the  passing  of  the  currency  notes".  Dir.  IC  (iii)  (b)  (c);  IV".
The  mystery  of  the  code  numbers  at  the  end  was  explained  by  a  letter  on  July  23,  1969  to  mean  this:  "I.  It  is
not  desirable  that  a  film  shall  be  certified  as  suitable  for  public  exhibition,  either  unrestricted  or  restricted  to
adults  which  ............

x  x  x  x  x  x

C  (iii)  (b)  and  (c)  deals  with  the  relations  between  the  sexes  in  such  a  manner  as  to  depict  immoral  traffic  in
women  and  soliciting,  prostitution  or  procuration.

IV.  It  is  undesirable  that  a  certificate  for  unrestricted  public  exhibition  shall  be  granted  in  respect  of  a  film
depicting  a  story,  or  containing'  incidents  unsuitable  for  young  persons".
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The  petitioner  then  filed  this  petitioner  claiming  that  his  fundamental  right  of  free  speech  and  expression  was
denied  by  the  order  of  the  Central  Government.  He  claimed  a  'U'  certificate  for  the  film  as  of  right.

6. Before  the  hearing  commenced  the  film  was  specially  screened  for  us.  The  lawyers  of  both  sides  (including  the
Attorney  General)  and  the  petitioner  were  also  present.  The  case  was  then  set  down  for  hearing.  The  Solicitor-
General  (who  had  not  viewed  the  film)  appeared  at  the  hearing.  We  found  it  difficult  to  question  him  about  the
film  and  at  our  suggestion  the  Attorney-General  appeared  but  stated  that  Government  had  decided  to  grant  a  'U'
certificate  to  the  film  without  the  cuts  previously  ordered.

7. The  petitioner  then  asked  to  be  allowed  to  amend  the  petition  so  as  to  be  able  to  challenge  pre-censorship
itself  as  offensive  to  freedom  of  speech  and  expression  and  alternatively  the  provisions  of  the  Act  and  the  rules,
orders  and  directions  under  the  Act,  as  vague,  arbitrary  and  indefinite.  We  allowed  the  application  for
amendment,  for  the  petitioner  was  right  in  contending  that  a  person  who  invests  his  capital  in  promoting  or
producing  a  film  must  have  clear  guidance  in  advance  in  the  matter  of  censorship  of  films  even  if  the  law  of  pre-
censorship  be  not  violative  of  the  fundamental  right.

8. When  the  matter  came  up  for  hearing  the  petitioner  raised  four  points:  (a)  that  pre-censorship  itself  cannot  be
tolerated  under  the  freedom  of  speech  and  expression,  (b)  that  even  if  it  were  a  legitimate  restraint  on  the
freedom,  it  must  be  exercised  on  very  definite  principles  which  leave  no  room  for  arbitrary  action,  (c)  that  there
must  be  a  reasonable  time-limit  fixed  for  the  decision  of  the  authorities  censoring  the  film,  and  (d)  that  the
appeal  should  lie  to  a  Court  or  to  an  independent  tribunal  and  not  the  Central  Government.

9.  The  Solicitor-General  conceded  (c)  and  (d)  and  stated  that  Government  would  set  on  foot  legislation  to
effectuate  them  at  the  earliest  possible  opportunity.  Since  the  petitioner  felt  satisfied  with  this  assurance  we  did
not  go  into  the  matter.  But  we  must  place  on  record  that  the  respondents  exhibited  charts  showing  the  time
taken  in  the  censorship  of  films  during  the  last  one  year  or  so  and  we  were  satisfied  that  except  in  very  rare
cases  the  time  taken  could  not  be  said  to  be  unreasonable.  We  express  our  satisfaction  that  the  Central
Government  will  cease  to  perform  curial  functions  through  one  of  its  Secretaries  in  this  sensitive  field  involving
the  fundamental  right  of  speech  and  expression.  Experts  sitting  as  a  Tribunal  and  deciding,  matters  quasi-judicially
inspire  more  confidence  than  a  Secretary  and  therefore  it  is  better  that  the  appeal  should  lie  to  a  Court  or
tribunal.

10. This  brings  us  to  the  remaining  two  questions.  We  take  first  for  consideration:  whether  precenscrship  by  itself
offends  the  freedom  of  speech  and  expression.  Article  19  (1)  (a)  and  (2)  of  the  Constitution  contain  the  guarantee
of  the  right  and  the  restraints  that  may  be  put  upon  that  right  by  a  law  to  be  made  by  Parliament.  They  may  be
read  here  “19.  Protection  of  certain  rights  regarding  freedom  of  speech,  etc.

(1) All  citizens  shall  have  the  right  -

(a)  to  freedom  of  speech  and  expression;

x  x  x  x"

(2) Nothing  in  sub-clause  (a)  of  Clause  (1)  shall  affect  the  operation  of  any  existing,  law,  or  prevent  the  State
from  making  any  law,  in  so  far  as  such  law  imposes  reasonable  restrictions  on  the  exercise  of  the  right  conferred
by  the  said  sub-clause,  in  the  interests  of  the  sovereignty  and  integrity  of  India,  the  security  of  the  State,  friendly
relations  with  foreign  States,  public  order,  decency  or  morality,  or  in  relation  to  contempt  of  Court,  defamation  or
incitement  to  an  offence"..
The  argument  is  that  the  freedom  is  absolute  and  pre-censorship  is  not  permissible  under  the  Constitution.  It  is
submitted  that  pre-censorship  is  inconsistent  with  the  right  guaranteed.  Now  it  is  clear  that  some  restraint  is
contemplated  by  the  second  clause  and  in  the  matter  of  censorship  only  two  ways  are  open  to  Parliament  to
impose  restrictions.  One  is  to  lay  down  in  advance  the  standards  for  the  observance  of  film  producers  and  then
to  test  each  film  produced  against  those  standards  by  a  preview  of  the  film.  The  other  is  to  let  the  producer
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observe  those  standards  and  make  the  infraction  an  offence  and  punish  a  producer  who  does  not  keep  within  the
standards.  The  petitioner  claims  that  the  former  offends  the  guaranteed  freedom  but  reluctantly  concedes  the
latter  and  relies  upon  the  minority  view  expressed  in  the  United  States  Supreme  Court  from  time  to  time.  The
petitioner  reinforces  this  argument  by  contending  that  there  are  other  forms  of  speech  and  expression  besides  the
films  and  none  of  them  is  subject  to  any  prior  restraint  in  the  form  of  pre-censorship  and  claims  equality  of
treatment  with  such  other  forms.  He  claims  that  there  is  no  justification  for  a  differential  treatment.  He  contends
next  that  even  the  standards  laid  down  are  unconstitutional  for  many  reasons  which  we  shall  state  in  proper
place.

11. This  is  the  first  case  in  which  the  censorship  of  films  in  general  and  precensorship  in  particular  have  been
challenged  in  this  Court  and  before  we  say  anything  about  the  arguments,  it  is  necessary  to  set  down  a  few  facts
relating  to  censorship  of  films  and  how  it  works  in  India.  The  Government  of  India  appointed  a  Committee  on
March  28,  1968  to  enquire  into  the  working  of  the  existing  procedures  for  certification  of  cinematograph  films  for
public  exhibition  in  India  and  allied  matters,  under  the  Chairmanship  of  Mr.  G.  D.  Khosla  former  Chief  Justice  of
the  Punjab  High  Court.  The  report  of  the  Committee  has  since  been  published  and  contains  a  valuable  summary
of  the  law  of  censorship  not  only  in  India  but  also  in  foreign  countries.  It  is  hardly  helpful  to  the  determination
of  this  case  to  go  into  this  history  but  it  may  be  mentioned  here  that  it  is  the  opinion  of  experts  on  the  subject
that  Indian  film  censorship  since  our  independence  has  become  one  of  strictest  in  the  world:  See  Film  Censors
and  the  Law  by  Neville  March  Hunnings  p.  227  and  Filmrecht:  ein  Handbuch  of  Rerthold  and  von  Hartleib  (1957
)  p.  215  quoted  by  Hunnings,  In  1966  Mr.  Raj  Bahadur  (who  succeeded  Mrs.  Indira  Gandhi  as  Minister  for
Information  and  Broadcastings)  said  that  Government  would  'continue  a  liberal  censorship'  and  was  considering
certain  expert  opinion  on  the  subject.  He  also  suggested  to  the  film  industry  that  it  should  formulate  a  code
which  would  be  the  best  from  all  standards  so  that  Government  may  be  guided  by  it  in  formulating  directives  to
the  censors'.  See  Journal  of  Film  Industry,  February-  25,  1966  also  quoted  by  Hunnings  at  page  18  of  his  book.
This  .suggestion  came  to  nothing  for  obvious  reasons.  Film  industry  in  India  is  not  even  oligopolistic  in  character
and  it  is  useless  to  expect  it  to  classify  films  according  to  their  suitability,  as  is  done-  in  the  United  States  by
the  Motion  Picture  Association  of  America  (MPAA)  founded  in  October,  1968.  There  the  film  industry  is  controlled
by  eight  major  producers  and  the  private  control  of  film-making  is  possible  with  the  assistance  of  the  National
Association  of  Theatre  Owners  and  Film  Importers  and  Distributors  of  America.  Having  no  such  organisation  for
private  censorship  or  even  a  private  body  like  the  British  Board  of  Film  Censors  in  England,  the  task  must  he
done  by  Government  if  censorship  is  at  all  to  be  imposed.  Films  began  to  be  exhibited  in  India  at  the  turn  of  the
last  century  and  film  censorship  took  birth  in  1918  when  the  Cinematograph  Act,  1918  (2  of  1918)  was  passed.
Two  matters  alone  were  then  dealt  with:  (a)  the  licensing  of  cinema  houses.  and  (b)  the  certifying  of  films  for
public  exhibition.  The  censors  had  a  wide  discretion  and  no  standards  for  their  action  were  indicated.  Boards  of
Film  Censors  came  into  existence  in  the  three  Presidency  towns  and  Rangoon.  The  Bombay  Board  drew  up  some
instructions  for  Inspectors  of  Films  and  it  copied  the  43  rules  formulated  by  T.  P.  O'Connor  in  England.  These
are  more  or  less  continued  even  today.

12. We  do  not  wish  to  trace  here  the  history  of  the  development  of  film  censorship  in  India.  That  task  hats  been
admirably  performed  by  the  Khosla  Committee.  Legislation  in  the  shape  of  amendments  of  the  Act  of  1918  and  a
Production  Code  were  the  highlights  of  the  progress.  In  1952  a  fresh  consolidating  Act  was  passed  and  it  is  Act
37  of  1952  (amended  in  1959  by  Act  3  of  1959)  and  that  is  the  present  statutory  provision  on  the  subjects.  It
established  a  Board  of  Film  Censors  and  provided  for  Advisory  Panels  at  Regional  Centres.  Every  person  desiring
to  exhibit  any  film  has  to  apply  for  a  certificate  and  the  Board  after  examining  the  film  or  having  the  film
examined  deals  with  it  by:  (a)  sanctioning  the  film  for  unrestricted  public  exhibition;

(b)  sanctioning  the  film  for  public  exhibition  restricted  to  adults;

(c) directing  such  excisions  and  modifications  as  it  thinks  fit,  before  sanctioning  the  film  for  unrestricted  public
exhibition  or  for  public  exhibition  restricted  to  adults,  as  the  case  may  be

or  (d)  refusing  to  sanction  the  film  for  public  exhibition.
The  film  producer  is  allowed  to  represent  his  views  before  action  under  (b)  (c)  and  (d)  is  taken.  The  sanction
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under  (a)  is  by  granting  a  'U'  certificate  and  under  (b)  by  an  'A'  certificate  and  the  certificates  are  valid  for  ten
years.

13.  The  Act  then  lays  down  the  principles  for  guidance  and  for  appeals  in  Sections  5-B  and  5-C  respectively.
These  sections  may  be  read  here  "5B.  Principles  for  guidance  in  certifying  films.

(l)  A  film  shall  not  be  certified  for  public  exhibition  if,  in  the  opinion  of  the  authority  competent  to  grant  the
certificate,  the  film  or  any  part  of  it,  is  against  the  interests  of  the  security  of  the  State,  friendly  relations  with
foreign  States,  public  order,  decency  or  morality,  or  involves  defamation  or  contempt  of  Court  or  is  likely  to  incite
the  commission  of  any  offence.

(2)  Subject  to  the  provisions  contained  in  sub-section  (l),  the  Central  Government  may  issue  such  directions  as  it
may  think  fit  setting  out  the  principles  which  shall  guide  the  authority  competent  to  grant  certificates  under  this
Act  in  sanctioning  films  for  public  exhibition".  "5C.  Appeals.

Any  person  applying  for  a  certificate  in  respect  of  a  film  who  is  aggrieved  by  any  order  of  the  Board  -

(a)  refusing  to  grant  a  certificate:  or

(b)  granting  only  an  "A"  certificate;  or

(c)  directing  the  applicant  to  carry  out  any  excisions  or  modifications;

may,  within  thirty  days  from  the  date  of  such  order,  appeal  to  the  Central  Government,  and  the  Central
Government  may,  after  such  inquiry  into  the  matter  as  it  considers  necessary  and  after  giving  the  appellant  an
opportunity  for  representing  his  views  in  the  matter,  make  such  order  in  relation  thereto  as  it  thinks  fit"
By  Section  6,  the  Central  Government  has  reserved  a  general  revising  power  which  may  be  exercised  during  the
.pendency  of  a  film  before  the  Board  and  even  after  it  is  certified.  Under  the  latter  part  of  this  power  the
Central  Government  may  cancel  a  certificate  already  granted  or  change  the  'U'  certificate  into  an  'A'  certificate  or
may  suspend  for  2  months  the  exhibition  of  any  film.

14.  The  above  is  the  general  scheme  of  the  legislation  on  the  subject  omitting  allied  matters  in  which  we  are  not
interested  in  this  case.  It  will  be  noticed  that  Section  5-B  (1)  really  reproduces  Clause  (2)  of  Article  l9  as  it  was
before  its  amendment  by  the  First  Amendment.  This  fact  has  led  to  an  argument  which  we  shall  notice  presently.
The  second  sub-section  of  Section  5-B  enables  the  Central  Government  to  state  the  principles  to  guide  the
censoring  authority,  by  issuing  directions.  In  furtherance  of  this  power  the  Central  Government  has  given
directions  to  the  Board  of  Film  Censors.  They  are  divided  into  General  Principles,  three  in  number,  followed  by
directions  for  their  application  in  what  are  called  'rules'.  The  part  dealing  with  the  application  of  the  principles  is
divided  into  Four  Sections  and  each  section  contains  matters  which  may  not  be  the  subject  of  portrayal  in  films.
We  may  quote  the  General  Principles  here:  “1.  No  picture  shall  be  certified  for  public  exhibition  which  will  lower
the  moral  standards  of  those  who  see  it.

Hence,  the  sympathy  of  the  audience  shall  not  be  thrown  on  the  side  of  crime.  wrong-doing,  evil  or  sin.

2.  Standards  of  life,  having  regard  to  the  standards  of  the  country  and  the  people  to  which  the  story  relates  shall
not  be  so  portrayed  as  to  deprave  the  morality  of  the  audience.

3.  The  prevailing  laws  shall  not  be  so  ridiculed  as  to  create  sympathy  for  violation  of  such  laws".
The  application  of  the  General  Principles  is  indicated  in  the  four  sections  of  the  rules  that.  follow  so  that  a
uniform  standard  may  be  applied  by  the  different  regional  panels  and  Boards.  The  first  section  deals  with  films
which  are  considered  unsuitable  for  public  exhibition.  This  section  is  divided  into  Clauses  A  to  F.  Clause  A  deals
with  the  delineation  of  crime,  B  with  that  of  vice  or  immorality,  C  with  that  of  relations  between  sexes,  D  with
the  exhibition  of  human  form  E  with  the  bringing  into  contempt  of  armed  forces,  or  the  public  authorities
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entrusted  with  the  administration  of  law  and  order  and  F  with  the  protection  of  the  susceptibilities  of  foreign
nations  and  religious  communities  with  fomenting  social  unrest  or  discontent  to  such  an  extent  as  to  incite  people
to  crime  and  promoting  disorder,  violence,  a  breach  of  the  law  or  disaffection  or  resistance  to  Government.

15.  Clauses  E  and  F  are  further  explained  by  stating  what  is  unsuitable  and  what  is  objectionable  in  relation  to
the  topics  under  those  clauses.

16.  Section  II  then  enumerates  subjects  which  may  be  objectionable  in  a  context  in  which  either  they  amount  to
indecency,  immorality,  illegality  or  incitement  to  commit  a  breach  of  the  law.

17.  Section  III  then  provides:  "It  is  not  proposed  that  certification  of  a  film  should  be  refused  altogether,  or  that
it  should  be  certified  as  suitable  for  adult  audiences  only  where  the  deletion  of  a  part  or  parts  will  render  it
suitable  for  unrestricted  public  exhibition  or  for  exhibition  restricted  to  adults,  and  such  deletion  is  made  unless
the  film  is  such  as  to  deprave  the  majority  of  the  audience  and  even  excisions  will  not  cure  the  defects."
18.  Section  IV  deals  with  the  protection  of  young  persons  and  enjoins  refusal  of  a  certificate  for  unrestricted
public  exhibition  in  respect  of  a  film  depicting  a  story  or  containing  incidents  unsuitable  for  young  persons.
Emphasis  in  this  connection  is  laid  in  particular  upon  -  (i)  anything  which  may  strike  terror  in  a  young  person,  e.
g.,  scenes  depicting  ghosts,  brutality,  mutilations,  torture,  cruelty,  etc.;

(ii)  anything  tending  to  disrupt  domestic  harmony  or  the  confidence  of  a  child  in  its  parents  e.  g,  scenes
depicting  parents  quarrelling  violently,  or  one  of  them  striking  the  other  or  one  or  both  of  them  behaving
immorally,

(iii)  anything  tending  to  make  a  person  of  tender  years  insensitive  to  cruelty  to  others  or  to  animals.
19.  In  dealing  with  crime  under  Section  I,  Clause  A.  the  glorification  or  extenuation  of  crime,  depicting  the
modus  operandi  of  criminals,  enlisting  admiration  or  sympathy  for  criminals,  holding  up  to  contempt  the  forces  of
law  against  crime  etc.  are  indicated  as  making  the  film  unsuitable  for  exhibition.  In  Clause  B  similar  directions
are  given  with  regard  to  vice  and  immoral  acts  and  vicious  and  immoral  persons.  In  Clause  C  the  unsuitability
arises  from  lowering  the  sacredness  of  the  institution  of  marriage  and  depicting  rape,  seduction  and  criminal
assaults  on  women,  immoral  traffic  in  women  soliciting,  prostitution  or  procuration,  illicit  sexual  relations,
excessively  passionate  love  scenes,  indelicate  sexual  situations  and  scenes  suggestive  of  immorality.  In  Clause  D
the  exhibition  of  human  form  in  nakedness  or  indecorously  or  suggestively  dressed  and  indecorous  and  sensuous
postures  are  condemned.  In  Section  II  are  mentioned  confinements,  details  of  surgical  operations,  venereal
diseases  and  loathsome  diseases  like  leprosy  and  sores.  suicide  or  genocide,  female  under  clothing,  indecorous
dancing,  importunation  of  women,  cruelty  to  children,  torture  of  adults.  brutal  fighting,  gruesome  murders  or
scenes  of  strangulation,  executions,  mutilations  and  bleeding,  cruelty  to  animals,  drunkenness  or  drinking  not
essential  to  the  theme  of  the  story  traffic  and  use  of  drugs,  class  hatred,  horrors  of  war.  horror  as  a  predominant
element,  scenes  likely  to  afford  information  to  the  enemy  in  time  of  war,  exploitation  of  tragic  incidents  of  war,
blackmail  associated  with  immorality,  intimate  biological  studies,  crippled  limbs  or  malformations,  gross  travesties
of  administration  of  justice  and  defamation  of  any  living  person.

20.  We  have  covered  almost  the  entire  range  of  instructions.  It  will  be  noticed  that  the  control  is  both  thematic
and  episodic.  If  the  theme  offends  the  rules  and  either  with  or  without  excision  of  the  offending  parts,  the  film
remains  still  offensive,  the  certificate  is  refused.  If  the  excisions  can  remove  its  offensiveness,  the  film  is  granted
A  certificate.  Certifiable  films  are  classified  according  to  their  suitability  for  adults  or  young  people.  This  is  the
essential  working  of  censorship  of  motion  pictures  in  our  country.

21.  The  first  question  is  whether  films  need  censorship  at  all?  Pre-censorship  is  but  an  aspect  of  censorship  and
bears  the  same  relationship  in  quality  to  the  material  as  censorship  after  the  motion,  picture  has  had  a  run.  The
only  difference  is  one  of  the  stage  at  which  the  State  interposes  its  regulations  between  the  individual  and  his
freedom.  Beyond  this  there  is  no  vital  difference.  That  censorship  is  prevalent  all  the  world  over  in  some  form  or
other  and  pre-censorship  also  plays  a  part  where  motion  pictures  are  involved.  shows  the  desirability  of
censorship  in  this  field.  The  Khosla  Committee  has  given  a  description  generally  of  the  regulations  for  censorship
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(including  pre-censorship)  obtaining  in  other  countries  and  Hunning's  book  deals  with  these  topics  in  detail
separately  for  each  country.  The  method  changes,  the  rules  are  different  and  censorship  is  more  strict  in  some
places  than  in  others,  but  censorship  is  universal.  Indeed  the  petitioner  himself  pronounced  strongly  in  favour  of
it  in  a  paper  entitled  'Creative  Expression'  written  by  him.  This  is  what  he  said:  "But  even  if  we  believe  that  a
novelist  or  a  painter  or  a  musician  should  be  free  to  write,  paint  and  compose  music  without  the  interference  of
the  State  machinery,  I  doubt  if  anyone  will  advocate  the  same  freedom  to  be  extended  to  the  commercial
exploitation  of  a  powerful  medium  of  expression  and  entertainment  like  the  cinema.  One  can  imagine  the  results
if  an  unbridled  commercial  cinema  is  allowed  to  cater  to  the  lowest  common  denominator  of  popular  taste,
specially  in  a  country  which,  after  two  centuries  of  political  and  cultural  domination,  is  still  suffering  from  a
confusion  and.  debasement  of  cultural  values.  Freedom  of  expression  cannot  and  should  not,  be  interpreted  as  a
licence  for  the  cinemagnates  to  make  money  by  pandering  to,  and  thereby  propagating,  shoddy  and  vulgar  taste."
22.  Further  it  has  been  almost  universally  recognized  that  the  treatment  of  motion  pictures  must  be  different
from  that  of  other  forms  of  art  and  expression.  This  arises  from  the  instant  appeal  of  the  motion  picture,  its
versatility,  realism  (often  surrealism),  and  its  co-ordination  of  the  visual  and  aural  senses.  The  art  of  the
cameraman,  with  trick  photography  vistavision  and  three  dimensional  representation  thrown  in,  has  made  the
cinema  picture  more  true  to  life  than  even  the  theatre  or  indeed  any  other  form  of  representative  art.  The  motion
picture  is  able  to  stir  up  emotions  more  deeply  than  any  other  product  of  art.  Its  effect  particularly  on  children
and  adolescents  is  very  great  since  their  immaturity  makes  them  more  willingly  suspend  their  disbelief  than
mature  men  and  women.  They  also  remember  the  action  in  the  picture  and  try  to  emulate  or  imitate  what  they
have  seen.  Therefore,  classification  of  films  into  two  categories  of  'U'  films  and  'A'  films  is  a  reasonable
classification.  It  is  also  for  this  reason  that  motion  pictures  must  be  regarded  differently  from  other  forms  of
speech  and  expression.  A  person  reading  a  book  or  other  writing  or  hearing  a  speech  or  viewing  a  painting  or
sculpture  is  not  so  deeply  stirred  as  by  seeing  a  motion  picture.  Therefore  the  treatment  of  the  latter  on  a
different  footing  is  also  a  valid  classification.

23.  The  petitioner  pressed  for  acceptance  of  the  minority  views  expressed  from  time  to  time  in  the  Supreme
Court  of  the  United  States  and  it  is,  therefore,  necessary  to  say  a  few  words  about  censorship  of  motion  pictures
in  America  and  the  impact  of  the  First  Amendment  guaranteeing  freedom  of  speech  and  expression  in  that
country.  The  leading  cases  in  the  United  States  are  really  very  few  but  they  are  followed  in  a  very  large  number
of  per  curiam  decisions  in  which,  while  concurring  with  the  earlier  opinion  of  the  Court,  there  is  sometimes  a
restatement  with  a  difference.  As  early  as  1914  in  Mutual  Film  Corpon.  v.  Industrial  Commission  of  Ohio,  (1915)
236  US  230,  Mr.  Justice  McKenna,  speaking  for  the  full  Court,  said  that  legislative  power  is  not  delegated
unlawfully  when  a  board  of  censors  is  set  up  to  examine  and  censor,  as  a  condition  precedent  to  exhibition,
motion  picture  films,  to  be  publicly  exhibited  and  displayed,  with  a  view  to  passing  and  approving  only  such  of
them  as  are  in  the  judgment  of  the  board,  moral,  educational  or  amusing  and  forbidding  those  that  are  not.
Speaking  of  the  criteria  stated  in  general  words,  it  was  said  that  general  terms  get  "precision  from  the  sense  and
experience  of  men  and  become  certain  and  useful  guides  in  reasoning  and  conduct".  The  first  notice  of  change
came  in  1925  in  Gitlow  v.  New  York,  (1925)  268  US  652,  when  it  was  said  that  censorship  had  to  pass  the
scrutiny  of  the  First  Amendment  through'  the  Fourteenth  Amendment  before  speech  and  expression  could  be
abridged  by  State  laws.  To  this  was  added  in  1919  the  test  of  'clear  and  present  danger'  propounded  by  Justice
Holmes  as  the  only  basis  for  curtailing  the  freedom  of  speech  and  expression,  see  Schenck  v.  United  States,
(1919)  249  US  47,  and  Justice  Brandeis  in  Witney  v.  California,  (1927)  247  US  ,357,  laid  down  three  components
of  the  test:  "(a)  There  must  be  a  clear  and  present  danger  that  speech  would  produce  a  substantial  evil  that  the
State  has  power  to  prevent.  This  is  not  to  say  that  it  is  enough  if  there  is  'fear',  there  must  be  reasonable
grounds  to  fear  that  serious  evil  would  result  from  the  exercise  of  speech  and  expression;

(b)  There  must  be  a  'present'  or  'imminent'  danger  and  for  this  there  must  be  reasonable  grounds  to  hold  this
opinion  and  that  no  reasonable  opportunity  was  available  to  avert  the  consequences;  and

(c)  The  substantive  evil  to  be  prevented  must  be  'serious'  before  there  can  be  a  prohibition  on  freedom  of  speech
and  expression  for  the  police  power  of  the  State  could  not  be  exercised  to  take  away  the  guarantee  to  avert  a
relatively  trivial  harm  to  society',.
24.  In  1931  in  Near  v.  Minnesota,  (1931)  283  US  697  immunity  of  press  from  pre-censorship  was  denied  but  pre-
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censorship  (as  it  is  termed  previous  restraint)  was  not  to  be  unlimited.  A  major  purpose  of  the  First  Amendment
was  to  prevent  prior  restraint.  The  protection  was  not  unlimited  but  put  on  the  State  the  burden  of  showing  that
the  limitation  challenged  in  the  case  was  exceptional.

25.  In  1941  the  Court  handed  down  in  Chaplinsky  v.  New  Hampshire,  (1941)  315  US  567  the  opinion  that  free
speech  was  not  absolute  at  all  times  and  in  all  circumstances,  that  there  existed  certain  "well-defined  and
narrowly  limited  classes  of  speech,  the  prevention  and  punishment  of  which  had  never  been  thought  to  raise  any
constitutional  problem".
26. This  state  of  affairs  continued  also  in  respect  of  motion  pictures  and  the  regulation  of  their  public  exhibition.
Real  attention  was  focussed  on  censorship  after  1951.  The  effect  of  World  War  II  on  American  Society  was  the
real  cause  because  peoples'  notions  of  right  and  wrong  from  a  social  point  of  view  drastically  altered.  Added  to
this  were  the  inroads  made  by  Justices  Douglas  and  Black  in  Dennis  v.  United  States,  (1951)  341  US  494  in  the
previously  accepted  propositions  which  according  to  them.  made  the  First  Amendment  no  more  than  an
admonition  to  Congress.  In  Beauharnais  v.  Illinois,  (1952)  343  US  250  Justice  Douglas  claimed  for  the  freedom  of
speech,  a  preferred  position  because  the  provision  was  in  absolute  terms,  an  opinion  which  has  since  not  been
shared  by  the  majority  of  the  Court.

27.  In  1951  there  came  the  leading  decision  Burstyn  v.  Wilson,  (1951)  343  US  495.  This  case  firmly  established
that  motion  pictures  were  within  the  protection  of  the  First  Amendment  through  the  Fourteenth.  While  recognising
that  there  was  no  absolute  freedom  to  exhibit  every  motion  picture  of  every  kind  at  all  times  and  places,  and
that  constitutional  protection  even  against  a  prior  restraint  was  not  absolutely  unlimited.  limitation  was  said  to  be
only  in  exceptional  cases.  It  however  laid  down  that  censorship  on  free  speech  and  expression  was  ordinarily  to
be  condemned  but  the  precise  rules  governing  other  methods  of  expression  were  not  necessarily  applicable.

28.  The  application  of  the  14th  Amendment  has  now  enabled  the  Court  to  interfere  in  all  cases  of  State
restrictions  where  censorship  fails  to  follow  due  process.  The  result  has  led  to  a  serious  conflict  in  the  accepted
legal  opinion.  The  Supreme  Court  has  had  to  deal  with  numerous  cases  in  which  censorship  was  questioned.

29. The  divergence  of  opinion  in  recent  years  has  been  very  deep.  Censorship  of  press,  art  and  literature  is  on
the  verge  of  extinction  except  in  the  ever  shrinking  area  of  obscenity.  In  the  field  of  censorship  of  the  motion
picture  there  has  been  a  tendency  to  apply  the  'void  for  vagueness'  doctrine  evolved  under  the  due  process
clause.  Thus  regulations  containing  such  words  as  'obscene'  'indecent',  'immoral'  'prejudicial  to  the  best  interests
of  people',  'tending  to  corrupt  morals',  'harmful'  were  considered  vague  criteria.  In  Kingsley  International  Pictures
Corpn.  v.  Regents,  (1959)  360  US  684,  where  the  film  Lady  Chatterley's  Lover  was  in  question,  certain  opinions
were  expressed.  These  opinions  formed  the  basis  of  the  arguments  on  behalf  of  the  petitioner.  Justice  Black
considered  that  the  Court  was  the  worst  of  Board  Censors  because  they  possessed  no  special  expertise.  Justice
Frankfurter  was  of  the  opinion  that  'legislation  must  not  be  so  vague,  the  language  so  loose,  as  to  leave  to  those
who  have  to  apply  it  too  wide  a  discretion  for  sweeping  within  its  condemnation  what  was  permissible  expression
as  well  as  what  society  might  permissibly  prohibit,  always  remembering  that  the  widest  scope  for  freedom  was  to
be  given  to  the  adventurous  and  imaginative  exercise  of  human  spirit.......".
Justice  Douglas  considered  prior  restraint  as  unconstitutional.  According  to  him  if  a  movie  violated  a  valid  law  the
exhibitor  could  be  prosecuted.

30. The  only  test  that  seemed  to  prevail  was  that  of  obscenity  as  propounded  in  Roth  v.  United  States,  (1957)
354.US  476.  In  that  three  tests  were  laid  down:  (a)  that  the  dominant  theme  taken  as  a  whole  appeals  to
prurient  interests  according  to  the  contemporary  standards  of  the  average  man;

(b)  that  the  motion  picture  is  not  saved  by  any  redeeming  social  value;  and

(c)  that  it  is  patently  offensive  because  it  is  opposed  to  contemporary  standards.
The  Hicklin  test  in  Regina  v  Hicklin  (1868)  3  QB  360  was  not  accepted.

31. Side  by  side  procedural  safeguards  were  also  considered.  The  leading  case  is  Freedmen  v.  Maryland  (1965)
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380  US  51  where  the  Court  listed  the  following  requirements  for  a  valid  film  statute:  1.  The  burden  of  proving
that  the  film  is  obscene  rests  on  the  censor.

2.  Final  restraint  (denial  of  licence)  may  only  occur  after  judicial  determination  of  the  obscenity  of  the  material.

3.  The  censor  will  either  issue  the  license  or  go  into  Court  himself  for  a  restraining  order.

4.  There  must  be  only  a  'brief  period'  between  the  censor's  first  consideration  of  film  and  final  judicial
determination.  (As  summarized  by  Martin  Shapiro  Freedom  of  Speech:  The  Supreme  Court  and  Judicial  Review).
These  were  further  strengthened  recently  in  Teitel  Film  Corpn.  v.  Cusack.  (1968)  390  US  139  (a  per  curiam
decision)  by  saying  that  a  non-criminal  process  which  required  the  prior  submission  of  a  film  to  a  censor  avoided
constitutional  infirmity  only  if  censorship  took  place  under  procedural  safeguards.  The  censorship  system  should
therefore  have  a  time  limit.  The  censor  must  either  pass  the  film  or  go  to  Court  to  restrain  the  showing  of  the
film  and  the  Court  also  must  give  a  prompt  decision.  A  delay  of  50-57  days  was  considered  too  much.  The
statute  in  question  there  had  meticulously  laid  down  the  time  for  each  stage  of  examination  but  had  not  fixed  any
time  limit  for  prompt  judicial  determination  and  this  proved  fatal.

32.  The  fight  against  censorship  was  finally  lost  in  the  Times  Film  Corporation  v.  Chicago,  (1961)  365  US  43  but
only  by  the  slender  majority  of  one.  Chief  Justice  Warren  and  v  Justices  Black,  Douglas  and  Brennan  dissented.
The  views  of  these  Judges  were  pressed  upon  us.  Chief  Justice  Warren  thought  that  there  ought  to  be  first  an
exhibition  of  an  allegedly  'obscene  film'  because  Government  could  not  forbid  the  exhibition  of  a  film  in  advance.
Thus  prior  restraint  was  said  to  be  impermissible.  Justice  Douglas  went  further  and  said  that  censorship  of  movies
was  unconstitutional.  Justice  Clark,  on  the  other  hand,  speaking  for  the  majority,  said:  "..........It  has  never  been
held  that  liberty  of  speech  is  absolute.  Nor  has  it  been  suggested  that  all  previous  restraints  on  speech  are
invalid.

x  x  x  x  x  x

It  is  not  for  this  Court  to  limit  the  State  in  its  selection  of  the  remedy  it  deems  most  effective  to  cope  with  such
a  problem,  absent  of  course,  a  showing  of  unreasonable  strictures  on  individual  liberty  resulting  from  its
application  in  particular  circumstances".
The  argument  that  exhibition  of  moving  pictures  ought  in  the  first  instance  to  be  free  and  only  a  criminal
prosecution  should  be  the  mode  of  restraint  when  found  offensive  was  rejected.  The  pre-censorship  involved  was
held  to  be  no  ground  for  striking  down  a  law  of  censorship.  The  minority  was  of  the  opinion  that  a  person
producing  a  film  must  know  what  he  was  to  do  or  not  to  do.  For  if  he  were  not  sure  he  might  avoid  even  the
permissible.

33.  In  Interstate  Circuit  Inc.  v.  Dallas,  (1968)  390  US  676  certain  expressions  were  considered  vague  including
'crime  delinquency'  'sexual  promiscuity'  'not  suitable  for  young  persons'.  According  to  the  Court  the  statute  must
state  narrowly  drawn,  reasonably  definite,  standards  for  the  Board  to  follow.  Justice  Harlan,  however,  observed
that  the  Courts  had  not  found  any  more  precise  expressions  and  more  could  not  be  demanded  from  the
legislature  than  could  be  said  by  the  Court.  However  precision  of  regulation  was  to  be  the  touchstone  of
censorship  and  while  admitting  that  censorship  was  admissible,  it  was  said  that  too  wide  a  discretion  should  not
be  left  to  the  censors.

34.  Meanwhile  in  Jacobellis  v  Ohio,  (1964)  378  US  184  it  was  held  that  laws  could  legitimately  aim  specifically  at
preventing  distribution  of  objectionable  material  to  children  and  thus  it  approved  of  the  system  of  age
classification  (1968)  390  US  676,  (supra)  and  Ginsberg  v.  New  York  (1968)  390  US  629  set  the  seal  on  validity
of  age-classification  as  constitutionally  valid.

35.  There  are  two  cases  which  seem  to  lie  outside  the  main-stream.  Recently  in  Stanley  v.  Georgia,  (1969)  394
US  557  the  Court  seems  to  have  gone  back  on  the  Roth  case,  (1957)  354  US  476  (supra)  and  held  that  the  right
to  receive  information  and  ideas,  regardless  of  their  social  worth,  is  also  fundamental  to  society.  -  Another
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exception  can  only  be  understood  on  the  basis  of  the  recognition  of  the  needs  of  a  permissive  society.  Thus
Mishkin  v.  New  York,  (1966)  383  US  502,  removes  the  test  of  the  average  person  by  saying  that  if  the  material
is  designed  for  a  deviant  sexual  group,  the  material  can  only  be  censored  if  taken  as  a  whole,  it  appeals  to  the
prurient  interest  in  sex  of  the  members  of  that  group.  This  is  known  as  the  selective-audience  obscenity  test  and
even  children  are  a  special  class.  See  (1968)  390  US  629,  (supra).  On  the  whole,  however,  there  is  in  this  last
case  a  return  to  the  Hicklin  test  in  that  obscenity  is  considered  even  from  isolated  passages.

36.  The  summarize.  The  attitude  of  the  Supreme  Court  of  the  United  States  is  not  as  uniform  as  one  could  wish.
It  may  be  taken  as  settled  that  motion  picture  is  considered  a  form  of  expression  and  entitled  to  protection  of
First  Amendment.  The  view  that  it  is  only  commercial  and  business  and,  therefore,  not  entitled  to  the  protection
as  was  said  in  Mutual  Film  Corpn.,  (1915)  236  US  230,  (supra)  is  not  now  accepted.  It  is  also  settled  that
freedom  of  speech  and  expression  admits  of  extremely  narrow  restraints  in  cases  of  clear  and  present  danger,  but
included  in  the  restraints  are  prior  as  well  as  subsequent  restraints.  The  censorship  should  be  based  on  precise
statement  of  what  may  not  be  subject-matter  of  film-making  and  this  should  allow  full  liberty  to  the  growth  of  art
and  literature.  Age-classification  is  permissible  and  suitability  for  special  audiences  is  not  to  depend  on  whether
the  average  man  would  have  considered  the  film  suitable.  Procedural  safeguards  as  laid  down  in  Freedmen  case,
(1965)  380  US  51  (supra)  must  also  be  observed.  The  film  can  only  be  censored  if  it  offends  in  the  manner  set
out  in  Roth's  case.

37.  The  petitioner  put  before  us  all  these  dicta  for  our  acceptance  and  added  to  them  the  rejection  of  censorship,
particularly  prior  censorship  by  Chief  Justice  Warren  and  Justices  Black  and  Douglas.  He  pointed  out  that  in
England  too  the  censorship  of  the  theatre  has  been  abolished  by  the  Theatres  Act,  1968  (1968  C  54)  and
submitted  that  this  is  the  trend  in  advanced  countries.  He  also  brought  to  our  notice  the  provisions  of  the
Obscene  Publications  Act,  1959  (7  and  8  Eliz.  2  C.  66),  where  the  test  of  obscenity  is  stated  thus:  "1.  Test  of
obscenity.

(1)  For  the  purposes  of  this  Act  an  article  shall  be  deemed  to  be  obscene  if  its  effect  or  (where  the  article
comprises  two  or  more  distinct  items)  the  effect  of  any  one  of  its  items  is,  if  taken  as  a  whole,  such  as  to  tend
to  deprave  and  corrupt  persons  who  are  likely,  having  regard  to  all  relevant  circumstances.  to  read,  see  or  hear
the  matter  contained  or  embodied  in  it.

x  x  x  x  x  x"
and  the  defence  of  public  good  is  stated  thus:  "4.  Defence  of  public  good.

(1)  A  person  shall  not  be  convicted  of  an  offence  against  section  two  of  this  Act,  and  an  order  for  forfeiture  shall
not  be  made  under  the  foregoing  section,  if  it  is  proved  that  publication  of  the  article  in  question  is  justified  as
being  for  the  public  good  on  the  ground  that  it  is  in  the  interests  of  science,  literature,  art  or  learning,  or  of
other  objects  of  general  concern.

(2)  It  is  hereby  declared  that  the  opinion  of  experts  as  to  the  literary  artistic,  scientific  or  other  merits  of  an
article  may  be  admitted  in  any  proceedings  under  this  Act  either  to  establish  or  to  negative  the  said  ground'.
He  contended  that  we  must  follow  the  above  provisions.

38.  We  may  now  consider  the  English  practice.  In  England  there  was  little  freedom  of  speech  to  start  with.  The
Common  Law  made  no  provision  for  it.  The  two  constitutional  documents  -  the  Petition  of  Right  (1628)  and  the
Bill  of  Rights  (1689)  -  do  not  mention  it.  By  the  time  of  Queen  Elizabeth  I  presses  were  controlled  through
licences  and  although  they  were  granted,  no  book  could  be  issued  without  the  sanction  of  Government.  The  Star
Chamber  tried  several  cases  of  censorship  and  it  even  continued  in  the  days  of  Cromwell.  Milton  was  the  first  to
attack  censorship  in  his  Areopagitica  and  that  had  profound  effect  -  on  the  freedom  of  speech.  We  find  quotations
from  his  writings  in  the  opinions  of  Chief  Justice  Warren  and  Justice  Douglas.  Freedom  of  speech  came  to  be
recognised  by  slow  stages  and  it  was  Blackstone  who  wrote  in  his  Commentaries  (Book  IV  n.  1517)  -  "The  liberty
of  the  Press  is  indeed  essential  to  the  nature  of  a  free  State,  but  this  consists  in  laying  no  previous  restraints
upon  publications".  But  censorship  of  theatres  continued  and  no  theatre  could  be  licensed  or  a  play  performed
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without  the  sanction  of  the-  Lord  Chamberlain.  By  the  Theatres  Act,  1843  the  Lord  Chamberlain  was  given
statutory  control  over  the  theatres.  He  could  forbid  the  production  of  a  play  for  the  preservation  of  good
manners,  decorum  or  the  public  peace.  There  was  ordinarily  no  censorship  of  the  press  in  England.  When
cinematograph  came  into  being  the  Cinematograph  Act,  1909  was  passed  to  control  cinemas.  It  has  now  been
amended  by  the  Cinematograph  Act  of  1952.  Restrictions  were  placed  on  the  exhibition  of  films  to  children
(Section  4)  and  on  the  admission  of  children  to  certain  types  of  film.  Today  censorship  of  films  is  through  the
British  Board  of  Film  Censors  which  is  an  independent  body  not  subject  to  control  by  the  State.  An  elaborate
inquiry  is  already  on  foot  to  consider  whether  State  control  is  needed  or  not.  Censorship  of  films  is  run  on  the
lines  set  by  T.  P.  O'Cornor  in  1918.  These  directions,  as  we  said  earlier,  have  had  a  great  influence  upon  our
laws  and  our  directions  issued  by  the  Central  Government,  follow  closely  the  43  points  of  T.  P.  O'Cornor.  It  is
wrong  to  imagine  that  there  is  no  censorship  in  England.  The  Khosla  Committee  (p.32)  has  given  examples  of  the
cuts  ordered  and  also  a  list  of  films  which  were  found  unsuitable.  The  Board  has  never  worked  to  a  Code
although  the  directions  are  followed.  By  1950  three  general  principles  were  evolved.  They  are

1.  Was  the  story,  incident  or  dialogue  likely  to  impair  the  moral  standards  of  the  public  by  extenuating  vice  or
crime  or  depreciating  moral  standards?

2.  Was  it  likely  to  give  offence  to  reasonably  minded  cinema  audiences  ?

3.  What  effect  would  it  have  on  the  minds  of  children?
39.  We  have  digressed  into  the  practice  of  the  United  States  and  the  United  Kingdom  because  analogies  from
these  two  countries  were  mainly  relied  upon  by  the  petitioner  and  they  serve  as  a  very  appropriate  background
from  which  to  begin  discussion  on  the  question  of  censorship  and  the  extent  to  which  it  may  be  carried.

40.  To  begin  with  our  fundamental  law  allows  freedom  of  speech  and  expression  to  be  restricted  as  Clause  (2)
itself  shows.  It  was  observed  in  Ranjit  D.  Udeshi  v.  State  of  Maharashtra,  (1965)  1  SCR  65  at  p.  70  =  (AIR  1965
SC  881).  "Speaking  in  terms  of  the  Constitution  it,  can  hardly  be  claimed  that  obscenity  which  is  offensive  to
modesty  or  decency  is  within  the  constitutional  protection  given  to  free  speech  or  expression,  because  the  article
dealing  with  the  right  itself  excludes  it.  That  cherished  right  on  which  our  democracy  rests  is  meant  for  the
expression  of  free  opinions  to  change  political  or  social  conditions,  or  for  the  advancement  of  human  knowledge.
This  freedom  is  subject  to  reasonable  restrictions  which  may  be  thought  necessary  in  the  interest  of  the  general
public  and  one  such  is  the  interest  of  public  decency  and  morality.  Section  292,  Indian  Penal  Code,  manifestly
embodies  such  a  restriction  because  the  law  against  obscenity,  of  course  correctly  understood  and  applied  seeks
no  more  than  to  promote  public  decency  and  morality."
We  adhere  to  this  statement  and  indeed  it  is  applicable  to  the  other  spheres  where  control  is  tolerated  under  our
fundamental  law.  The  argument  that  Section  5-B  of  the  Cinematograph  Act  does  not  reproduce  the  full  effect  of
the  second  clause  of  Article  19  need  not  detain  us.  It  appears  that  the  draftsman  used  a  copy,  of  the  Constitution
as  it  was  before  the  First  Amendment  and  fell  into  the  error  of  Copying  the  obsolete  clause.  That,  however,  does
not  make  any  difference.  The  Constitution  has  to  be  read  first  and  the  section  next.  The  latter  can  neither  take
away  nor  add  to  what  the  Constitution  has  said  on  the  subject.  The  word  'reasonable'  is  not  to  be  found  in
Section  5-B  but  it  cannot  mean  that  the  restrictions  can  be  unreasonable.  Not  only  the  sense  of  the  matter  but
the  existence  of  the  constitutional  provision  in  pari  materia  must  have  due  share  and  reading  the  provisions  of
the  Constitution  we  can  approach  the  problem  without  having  to  adopt  a  too  liberal  construction  of  Section  5-B.

41.  It,  therefore,  follows  that  the  American  and  the  British  precedents  cannot  be  decisive  and  certainly  not  the
minority  view  expressed  by  some  of  the  Judges  of  the  Supreme  Court  of  the  former.  The  American  Constitution
stated  the  guarantee  in  absolute  terms  without  any  qualification.  The  Judges  try  to  give  full  effect  to  the
guarantee  by  every  argument  they  can  validly  use.  But  the  strongest  proponent  of  the  freedom  (Justice  Douglas)
himself  recognised  in  the  Kingsley  case  that  there  must  be  a  vital  difference  in  approach.  This  is  what  he  said:
"If  we  had  a  provision  in  our  Constitution  for  'reasonable'  regulation  of  the  press  such  as  India  has  included  in
hers,  there  would  be  room  for  argument  that  censorship  in  the  interests  of  morality  would  be  permissible".
In  spite  of  the  absence  of  such  a  provision  Judges  in  America  have  tried  to  read  the  words  'reasonable
restrictions'  into  the  First  Amendment  and  thus  to  make  the  rights  it  grants  subject  to  reasonable  regulation.  The
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American  cases  in  their  majority  opinions,  therefore,  clearly  support  a  case  of  censorship.

42.  It  would  appear  from  this  that  censorship  of  films,  their  classification  according  to  age  groups  and  their
suitability  for  unrestricted  exhibition  with  or  without  excisions  is  regarded  as  a  valid  exercise  of  power  in  the
interests  of  public  morality.  decency  etc.  This  is  not  to  be  construed  as  necessarily  offending  the  freedom  of
speech  and  expression.  This  has,  however,  happened  in  the  United  States  and  therefore  decisions  as  Justice
Douglas  said  in  his  Tagore  Law  Lectures  (1939),  have  the  flavour  of  due  process  rather  than  what  was  conceived
as  the  purpose  of  the  First  Amendment.  This  is  because  social  interests  of  the  people  override  individual  freedom.
Whether  we  regard  the  state  as  the  paren  patriae  or  as  guardian  and  promotor  of  general  welfare,  we  have  to
concede,  that  these  restraints  on  liberty  may  be  justified  by  their  absolute  necessity  and  clear  purpose.  Social
interests  take  in  not  only  the  interests  of  the  community  but  also  individual  interests  which  cannot  be  ignored.  A
balance  has  therefore  to  be  struck  between  the  rival  claims  by  reconciling  them.  The  larger  interests  of  the
community  require  the  formulation  of  policies  and  regulations  to  combat  dishonesty,  corruption,  gambling,  vice  and
other  things  of  immoral  tendency  and  things  which  affect  the  security  of  the  State  and  the  preservation  of  public
order  and  tranquillity.  As  Ahrens  said  the  question  calls  for  a  good  philosophical  compass  and  strict  logical
methods.

43.  With  this  preliminary  discussion  we  say  that  censorship  in  India  (and  pre  censorship  is  not  different  in
quality)  has  full  justification  in  the  field  of  the  exhibition  of  cinema  films.  We  need  not  generalize  about  other
forms  of  speech  and  expression  here  for  each  such  fundamental  right  has  a  different  content  and  importance.  The
censorship  imposed  on  the  making  and  exhibition  of  films  is  in  the  interests  of  society.  If  the  regulations  venture
into  something  which  goes  beyond  this  legitimate  opening  to  restrictions,  they  can  be  questioned  on  the  ground
that  a  legitimate  power  is  being  abused.  We  hold,  therefore,  that  censorship  of  films  including  prior  restraint  is
justified  under  our  Constitution.

44.  This  brings  us  to  the  next  questions:  How  far  can  these  restrictions  go?  and  how  are  they  to  be  imposed?
This  leads  to  an  examination  of  the  previsions  contained  in  S.5B  (2).  That  provision  authorises  the  Central
Government  to  issue  such  directions  as  it  may  think  fit  setting  out  the  principles  which  shall  guide  the  authority
competent  to  grant  certificates  under  the  Act  in  sanctioning  films  for  public  exhibition.

45.  The  first  question  raised  before  us  is  that  the  legislature  has  not  indicated  any  guidance  to  the  Central
Government.  We  do  not  think  that  this  is  a  fair  reading  of  the  section  as  a  whole.  The  first  sub-section  states  the
principles  and  read  with  the  second  clause  of  the  nineteenth  article  it  is  quite  clearly  indicated  that  the  topics  of
films  or  their  content  should  not  offend  certain  matters  there  set  down.  The  Central  Government  in  dealing  with
the  problem  of  censorship  will  have  to  bear  in  mind  those  principles  and  they  will  be  the  philosophical  compass
and  the  logical  methods  of  Ahrens.  Of  course,  Parliament  can  adopt  the  directions  and  put  them  in  schedule  to
the  Act  (and  that  may  still  be  done),  it  cannot  be  said  that  there  is  any  delegation  of  legislative  function.  If
Parliament  made  a  law  giving  power  to  close  certain  roads  for  certain  vehicular  traffic  at  stated  times  to  be
determined  by  the  Executive  authorities  and  they  made  regulations  in  the  exercise  of  that  power,  it  cannot  for  a
moment  be  argued  that  this  is  insufficient  to  take  away  the  right  of  locomotion.  Of  course,  everything  may  be
done  by  legislation  but  it  is  not  necessary  to  do  so  if  the  policy  underlying  regulations  is  clearly  indicated.  The
Central  Government's  regulations  are  there  for  consideration  in  the  light  of  the  guaranteed  freedom  and  if  they
offend  substantially  against  that  freedom,  they  may  be  struck  down.  But  as  they  stand  they  cannot  be  challenged
on  the  ground  that  any  recondite  theory  of  law  making  or  a  critical  approach  to  the  separation  of  powers  is
infringed.  We  are  accordingly  of  the  opinion  that  -Section  5B  (2)  cannot  be  challenged  on  this  ground.

46.  This  brings  us  to  the  manner  of  the  exercise  of  control  and  restriction  by  the  directions.  Here  the  argument
is  that  most  of  the  regulations  are  vague  and  further  that  they  leave  no  scope  for  the  exercise  of  creative  genius
in  the  field  of  art.  This  poses  the  first  question  before  us  whether  the  'void  for  vagueness'  doctrine  is  applicable.
Reliance  in  this  connection  is  placed  on  Municipal  Committee  Amritsar  v.  State  of  Punjab  AIR  l969  SC  1100.  In
that  case  a  Division  Bench  of  this  Court  lays  down  that  an  Indian  Act  cannot  be  declared  invalid  on  the  ground
that  it  violates  the  due  process  clause  or  that  it  is  vague.  Shah  I,  speaking  for  the  Division  Bench,  observes:  "...
The  rule  that  an  Act  of  a  competent  legislature  may  be  'struck  down'  by  the  Courts  on  the  ground  of  vagueness
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is  alien  to  our  constitutional  system.  The  Legislature  of  the  State  of  Punjab  was  competent  to  enact  legislation  in
respect  of  'fairs':  vide  Entry  28  of  List  II  of  the  7th  Schedule  to  the  Constitution.  A  law  may  be  declared  invalid
by  the  superior  Courts  in  India  if  the  legislature  has  no  power  to  enact  the  law  or  that  the  law  violates  any  of
the  fundamental  rights  guaranteed  in  Part  III  of  the  Constitution  or  is  inconsistent  with  any  constitutional
provision,  but  not  on  the  ground  that  it  is  vague".
The  learned  Judge  refers  to  the  practice  of  the  Supreme  Court  of  the  United  Status  in  Claude  C.  Connally  v.
General  Construction  Co.  (1926)  70  Law  Ed  322  where  it  was  observed:  "A  statute  which  either  forbids  or
requires  the  doing  of  an  act  in  terms  so  vague  that  men  of  common  intelligence  must  necessarily  guess  at  its
meaning  and  differ  as  to  its  application  violates  the  first  essential  of  due  process  of  law."
The  learned  Judge  observes  in  relation  to  this  as  follows:  "But  the  rule  enunciated  by  the  American  Courts  has  no
application  under  our  constitutional  set  up.  This  rule  is  regarded  as  an  essential  of  the  'due  process  clause'
incorporated  in  the  American  Constitution  by  the  5th  and  14th  Amendments.  The  Courts  in  India  have  no
authority  to  declare  a  statute  invalid  on  the  ground  that  it  violates  'the  due  process  of  law'.  Under  our
Constitution,  the  test  of  due  process  of  law  cannot  be  applied  to  the  statutes  enacted  by  the  Parliament  or  the
State  Legislature."
Relying  on  the  observations  of  Kania  C.  J.  in  A.  K.  Gopalan  v.  State  of  Madras,  1950  SCR  88  =  (AIR  1950  SC
27)  to  the  effect  that  a  law  cannot  be  declared  void  because  it  is  opposed  to  the  spirit  supposed  to  pervade  the
Constitution  but  not  expressed  in  words,  the  conclusion  above  set  out  is  reiterated.  The  learned  Judge,  however,
acids  that  the  words  'cattle  fair'  in  Act  there  considered,  are  sufficiently  clear  and  there  is  no  vagueness.

47.  These  observations  which  are  clearly  obiter  are  apt  to  be  too  generally  applied  and  need  to  be  explained.
While  it  is  true  that  the  principles  evolved  by  the  Supreme  Court  of  the  United  States  of  America  in  the
application  of  the  Fourteenth  Amendment  were  eschewed  in  our  Constitution  and  instead  the  limits  of  restrictions
on  each  fundamental  right  were  indicated  in  the  clauses  that  follow  the  first  clause  of  the  nineteenth  article,  it
cannot  be  said  as  an  absolute  principle  that  no  law  will  be  considered  bad  for  sheer  vagueness.  There  is  ample
authority  for  the  proposition  that  a  law  affecting  fundamental  rights  may  be  so  considered:  A  very  pertinent
example  is  to  be  found  in  State  of  Madhya  Pradesh  v.  Baldeo  Prasad,  (1961)  1  SCR  970  at  p.  979  =  (AIR  l961
SC  293)  where  the  Central  Provinces  and  Berar  Goondas  Act,  1946  was  declared  void  for  uncertainty.  The
condition  for  the  application  of  Sections  4  and  4-A  was  that  the  person  sought  to  be  proceeded  against  must  be
a  goonda  but  the  definition  of  goonda  in  the  Act  indicated  no  tests  for  deciding  which  person  fell  within  the
definition.  The  provisions  were  therefore  held  to  be  uncertain  and  vague.

48.The  real  rule  is  that  if  a  law  is  vague  or  appears  to  be  so,  the  Court  must  try  to  construe  it,  as  far  as  may
be,  and  language  permitting  the  construction  sought  to  be  placed  on  it,  must  be  in  accordance  with  the  intention
of  the  legislature.  Thus  if  the  law  is  open  to  diverse  construction,  that  construction  which  accords  best  with  the
intention  of  the  legislature  and  advances  the  purpose  of  legislation,  is  to  be  preferred.  Where  however  the  law
admits  of  no  such  construction  and  the  persons  applying  it  are  in  a  boundless  sea  of  uncertainty  and  the  law
prima  facie  takes  away  a  guaranteed  freedom,  the  law  must  be  held  to  offend  the  Constitution  as  was  done  in
the  case  of  the  Goonda  Act.  This  is  not  application  of  the  doctrine  of  due  process.  The  invalidity  arises  from  the
probability  of  the  misuse  of  the  law  to  the  detriment  of  the  individual.  If  possible,  the  Court  instead  of  striking
down  the  law  may  itself  draw  the  line  of  demarcation  where  possible  but  this  effort  should  be  sparingly  made
and  only  in  the  clearest  of  cases.

49.  Judging  the  directions  from  this  angle,  we  find  that  there  are  general  principles  regarding  the  films  as  a
whole  and  specific  instances  of  what  may  be  considered  as  offending  the  public  interest  as  disclosed  in  the  clause
that  follows  the  enunciation  of  the  freedoms  in  Article  19  (l)  (a).The  general  principles  which  are  stated  in  the
directions  seek  to  do  no  more  than  restate  the  permissible  restrictions  as  stated  in  Clause  (2)  of  Article  l9  and
Section  5-B  (l)  of  the  Act.  They  cannot  be  said  to  be  vague  at  all.  Similarly,  the  principles  in  Section  IV  of  the
directions  in  relation  to  children  and  young  persons  are  quite  specific  and  also  salutary  and  no  exception  can  be
taken.  It  is  only  the  instances  which  are  given  in  Section  I.  Clauses  A  to  D  which  need  to  be  considered.  Read
individually  they  give  ample  direction  as  to  what  may  not  be  included.  It  is  argued  on  the  basis  of  some
American  cases  already  noticed  by  us  that  these  expressions  are  vague.  We  do  not  agree.  The  words  used  are
within  the  common  understanding  of  the  average  man.  For  example  the  word  'rape'  indicates  what  the  word  is,
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ordinarily,  understood  to  mean.  It  is  hardly  to  be  expected  or  necessary  that  the  definition  of  rape  in  the  Penal
Code  must  be  set  down  to  further  expose  the  meaning.  The  same  may  be  said  about  almost  all  the  terms  used  in
the  directions  and  discussed  before  us.  We  do  not  propose  to  deal  with  each  topic  for  that  is  really  a  profitless
venture.  Fundamental  rights  are  to  be  judged  in  a  broad  way.  It  is  not  a  question  of  semantics  but  of  the
substance  of  the  matter.  It  is  significant  that  Justice  Douglas  who  is  in  favour  of  a  very  liberal  and  absolute
application  of  the  First  Amendment  in  America  is  of  the  view  that  'sexual  promiscuity'  was  not  vague,  while  those
in  favour  of  prior  restraints  thought  that  it  was.  We  have  referred  earlier  to  the  case.  We  are  quite  clear  that
expressions  like  'seduction',  'immoral  traffic  in  women',  'soliciting,  prostitution  or  procuration,  'indelicate  sexual
situation'  and  'scenes  suggestive  of  immorality',  'traffic  and  use  of  drugs',  'class  hatred',  'blackmail  associated  with
immorality'  are  with  in  the  understanding  of  the  average  man  and  more  so  of  persons  who  are  likely  to  be  the
panel  for  purposes  of  censorship.  Any  more  definiteness  is  not  only  not  expected  but  is  not  possible.  Indeed  if  we
were  required  to  draw  up  a  list  we  would  also  follow  the  same  general  pattern.

50.  But  what  appears  to  us  to  be  the  real  flaw  in  the  scheme  of  the  directions  is  a  total  absence  of  any
direction  which  would  tend  to  preserve  art  and  promote  it.  The  artistic  appeal  or  presentation  of  an  episode  robs
it  of  its  vulgarity  and  harm  and  this  appears  to  be  completely  forgotten.  Artistic  as  well  as  inartistic  presentations
are  treated  alike  and  also  what  may  be  socially  good  and  useful  and  what  may  not.  In  Ranjit  D.  Udeshi's  case,
(1965)  1  SCR  65  =  (AIR  1965  SC  88#  l),  this  Court  laid  down  certain  principles  on  which  the  obscenity  of  a
book  was  to  be  considered  with  a  view  to  deciding  whether  the  book  should  be  allowed  to  circulate  or
withdrawn.  Those  principles  apply  mutatis  mutandis  to  films  and  also  other  areas  besides  obscenity.  The  Khosla
Committee  also  adopted  them  and  recommended  them  for  the  guidance  of  the  film  censors.  We  may  reproduce
them  here  as  summarized  by  the  Khosla  Committee:  "The  Supreme  Court  laid  down  the  following  principles  which
must  be  carefully  studied  and  applied  by  our  censors  when  they  have  to  deal  with  a  film  said  to  be  objectionable
on  the  ground  of  indecency  or  immorality:

(1)  Treating  with  sex  and  nudity  in  art  and  literature  cannot  be  regarded  as  evidence  of  obscenity  without
something  more.

(2)  Comparison  of  one  book  with  another  to  find  the  extent  of  permissible  action  is  not  necessary.

(3)  The  delicate  task  of  deciding  what  is  artistic  and  what  is  obscene  has  to  be  performed  by  Courts  and  in  the
last  resort,  by  the  Supreme  Court  and  so,  oral  evidence  of  men  of  literature  or  others  on  the  question  of
obscenity  is  not  relevant.

(4)  An  overall  view  of  the  obscene  matter  in  the  setting  of  the  whole  work  would  of  course  be  necessary  but  the
obscene  matter  must  be  considered  by  itself  and  separately  to  find  out  whether  it  is  so  gross  and  its  obscenity  is
so  decided  that  it  is  likely  to  deprave  or  corrupt  those  whose  minds  are  open  to  influence  of  this  sort  and  into
whose  hands  the  book  is  likely  to  fall.

(5)  The  interests  of  contemporary  society  and  particularly  the  influence  of  the  book  etc.,  on  it  must  not  be
overlooked.

(6)  Where  obscenity  and  art  are  mixed,  art  must  be  so  preponderating  as  to  throw  obscenity  into  shadow  or
render  the  obscenity  so  trivial  and  insignificant  that  it  can  have  no  effect  and  can  be  overlooked.

(7)  Treating  with  sex  in  a  manner  offensive  to  public  decency  or  morality  which  are  the  words  of  our
Fundamental  Law  judged  by  our  national  standards  and  considered  likely  to  pander  to  lascivious  prurient  or
sexually  precocious  minds  must  determine  the  result.

(8)  When  there  is  propagation  of  ideas,  opinions  and  information’s  or  public  interest  or  profits,  the  interests  of
society  may  tilt  the  scales  in  favour  of  free  speech  and  expression.  Thus  books  on  medical  science  with  intimate
illustrations  and,  photographs  though  in  a  sense  immodest,  are  not  to  be  considered  obscene,  but  the  same
illustrations  and  photographs  collected  in  a  book  from  without  the  medical  text  would  certainly  be  considered  to
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be  obscene.

(9)  Obscenity  without  a  preponderating  social  purpose  or  profit  cannot  have  the  constitutional  protection  of  free
speech  or  expression.  Obscenity  is  treating  with  sex  in  a  manner  appealing  to  the  carnal  side  of  human  nature  or
having  that  tendency.  Such  a  treating  with  sex  is  offensive  to  modesty  and  decency.

(10)  Knowledge  is  not  a  part  of  the  guilty  act.  The  offender's  knowledge  of  the  obscenity  of  the  book  is  not
required  under  the  law  and  it  is  a  case  of  strict  liability".
Application  of  these  principles  does  not  seek  to  whittle  down  the  fundamental  right  of  free  speech  and  expression
beyond  the  limits  permissible  under  our  Constitution  for  however  high  or  cherished  that  right  it  does  not  go  to
pervert  or  harm  society  and  the  line  has  to  be  drawn  somewhere  As  was  observed  in  the  same  case:  "......  The
test  which  we  evolve  must  obviously  be  of  a  general  character  but  it  must  admit  of  a  just  application  from  case
to  case  by  indicating  a  line  of  demarcation  not  necessarily  sharp  but  sufficiently  distinct  to  distinguish  between
that  which  is  obscene  and  that  which  is  not".-------"
A  similar  line  has  to  be  drawn  in  the  case  of  every  topic  in  films  considered  unsuitable  for  public  exhibition  or
specially  to  children.

51.  We  may  now  illustrate  our  meaning  how  even  the  items  mentioned  in  the  directions  may  figure  in  films
subject  either  to  their  artistic  merit  or  their  social  value  over-weighing  their  offending  character.  The  task  of  the
censor  is  extremely  delicate  and  his  duties  cannot  be  the  subject  of  an  exhaustive  set  of  commands  established  by
prior  ratiocination.  But  direction  is  necessary  to  him  so  that  he  does  not  sweep  within  the  terms  of  the  directions
vast  areas  of  thought,  speech  and  expression  of  artistic  quality  and  social  purpose  and  interest.  Our  standards
must  he  so  framed  that  we  are  not  reduced  to  a  level  where  the  protection  of  the  least  capable  and  the  most
depraved  amongst  us  determines  what  the  morally  healthy  cannot  view  or  read.  The  standards  that  we  set  for  our
censors  must  make  a  substantial  allowance  in  favour  of  freedom  thus  leaving  a  vast  area  for  creative  art  to
interpret  life  and  society  with  some  of  its  foibles  along  with  what  is  good.  We  must  not  look  upon  such  human
relationships  as  banned  in  toto  and  for  ever  from  human  thought  and  must  give  scope  for  talent  to  put  them
before  society.  The  requirements  of  art  and  literature  include  within  themselves  a  comprehensive  view  of  social
life  and  not  only  in  its  ideal  form  and  the  line  is  to  be  drawn  where  the  average  man  or  moral  man  begins  to
feel  embarrassed  or  disgusted  at  a  naked  portrayal  of  life  without  the  redeeming  touch  of  art  or  genius  or  social
value.  If  the  depraved  begins  to  see  in  these  things  more  than  what  an  average  person  would.  in  much  the  same
way,  as  it  is  wrongly  said,  a  Frenchman  sees  a  woman's  legs  in  everything,  it  cannot  be  helped.  In  our  scheme
of  things  ideas  having  redeeming  social  or  artistic  value  must  also  have  importance  and  protection  for  their
growth.  Sex  and  obscenity  are  not  always  synonymous  and  it  is  wrong  to  classify  sex  as  essentially  obscene  or
even  indecent  or  immoral.  It  should  be  our  concern,  however,  to  prevent  the  use  of  sex  designed  to  play  a
commercial  role  by  making  its  own  appeal.  This  draws  in  the  censors'  scissors.  Thus  audiences  in  India  can  be
expected  to  view  with  equanimity  the  story  of  Qedipus  son  of  Latius  who  committed  patricide  and  incest  `with  his
mother.  When  the  seer  Tiresias  exposed  him,  his  sister  Jocasta  committed  suicide  by  hanging  herself  and  Oedipus
put  out  his  own  eyes.  No  one  after  viewing  these  episodes  would  think  that  patricide  or  incest  with  one's  own
mother  is  permissible  or  suicide  in  such  circumstances  or  tearing  out  one's  own  eyes  is  a  natural  consequence.
And  yet  if  one  goes  by  the  letter  of  the  directions  the  film  cannot  be  shown.  Similarly  scenes  depicting  leprosy
as  a  theme  in  a  story'  or  in  a  documentary  are  not  necessarily  outside  the  protection.  If  that  were  so  Veerier
Elwyn's  Phulmat  of  the  Hills  or  the  same  episode  in  Henryson's  Testament  of  Cressaid  (from  where  Verrier  Elwyn
borrowed  the  idea!  would  never  see  the  light  of  the  day.  Again  carnage  and  bloodshed  may  have  historical  value
-  and  the  depiction  of  such  scenes  as  the  sack  of  Delhi  by  Nardirshah  may  be  permissible,  it  handled  delicately
and  as  part  of  an  artistic  portrayal  of  the  confrontation  with  Mohammad  Shah  Rangila.  If  Nadir  Shah  made
golgothas  of  skulls,  must  we  leave  them  out  of  the  story  because  people  must  be  made  to  view  a  historical  theme
without  true  history?  Rape  in  all  its  nakedness  may  be  objectionable  but  Voltaire's  Candide  would  be  meaningless
without  Cunegonde's  episode  with  the  soldier  and  the  story  of  Lucrece  could  never  be  depicted  on  the  screen.

52.  Therefore  it  is  not  the  elements  of  rape  leprosy,  sexual  immorality  which  should  attract  the  censor's  scissors
but  how  the  theme  is  handled  by,  the  producer.  It  must  however,  be  remembered  that  the  cinematograph  is  a
powerful  medium  and  its  appeal  is  different.  The  horrors  of  war  as  depicted  in  the  famous  etchings  of  Goya  do
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not  horrify  one  so  much  as  the  same  scenes  rendered  in  colour  and  with  sound  and  movement  would  do.  We
may  view  a  documentary  on  the  erotic  tableaux  from  our  ancient  temples  with  equanimity  or  read  the  Kamasutra
but  a  documentary  from  them  as  a  practical  sexual  guide  would  be  abhorrent.

53. We  have  said  all  this  to  show  that  the  items  mentioned  in  the  directions  are  not  by  themselves  de-  fective.
We  have  adhered  to  the  l3  points  of  T.  P.  O'Connor  framed  in  1918  and  have  made  a  comprehensive  list  of  what
may  not  be  shown.  Parliament  has  left  this  task  to  the  Central  Government  and,  in  our  opinion,  this  could  be
done.  But  Parliament  has  not  legislated  enough,  nor  has  the  Central  Government  filled  in  the  gap.  Neither  has
separated  the  artistic  and  the  sociably  valuable  from  that  which  is  deliberately  indecent,  obscene,  horrifying  or
corrupting.  They  have  no  indicated  the  need  of  society  and  the  freedom  of  the  individual.  They  have  thought
more  of  the  depraved  and  less  of  the  ordinary  moral  man.  In  their  desire  to  keep  films  from  the  abnormal  they
have  excluded  the  moral.  They  'have  attempted  to  bring  down  the  public  motion  picture  to  the  level  of  home
movies.

54.  It  was  for  this  purpose  that  this  Court  was  at  pains  to  point  out  in  Ranjit  D.  Udeshi's  case,  (1965)  SCR  65  -
(AIR  l965  SC  881)  certain  considerations  for  the  guidance  of  censorship  of  books.  We  think  that  those  guides
work  as  well  here.  Although  we  are  not  inclined  to  hold  that  the  directions  are  defective  in  so  far  as  they  go,  we
are  of  opinion  that  directions  to  emphasize  the  importance  of  art  to  a  value  judgment  by  the  censors  need  to  be
included.  Whether  this  is  done  by  Parliament  or  by  the  Central  Government  it  hardly  matters  The  whole  of  the
law  and  the  regulations  under  it  will  have  always  to  be  considered  and  if  the  further  tests  laid  down  here  are
followed,  the  system  of  censorship  with  the  procedural  safeguards  accepted  by  the  Solicitor  Gernral  will  make
censorship  accord  with.  our  fundamental  law.

55. We  allow  this  petition  as  its  purpose  is  more  than  served  by  the  assurance  of  the  Solicitor  General  and  what
we  have  said,  but  in  the  circumstances  we  make  no  order  about  cost.

56. Appeal  allowed.
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1. The  present  is  a  fall  out  from  a  criminal  trial  arising  from  a  hit  and  run  accident  on  a  cold  winter  morning  in
Delhi  in  which  a  car  travelling  at  reckless  speed  crashed  through  a  police  check  post  and  crushed  to  death  six
people,  including  three  policemen.  Facing  the  trial,  as  the  main  accused,  was  a  young  person  called  Sanjeev
Nanda  coming  from  a  very  wealthy  business  family.  According  to  the  prosecution,  the  accident  was  caused  by
Sanjeev  Nanda  who,  in  an  inebriated  state,  was  driving  a  black  BMW  car  at  very  high  speed.  The  trial,  commonly
called  as  the  BMW  case,  was  meandering  endlessly  even  after  eight  years  of  the  accident  and  in  the  year  2007,
it  was  not  proceeding  very  satisfactorily  at  all  from  the  point  of  view  of  the  prosecution.  The  status  of  the  main
accused  coupled  with  the  flip  flop  of  the  prosecution  witnesses  evoked  considerable  media  attention  and  public
interest.  To  the  people  who  watch  TV  and  read  newspapers  it  was  yet  another  case  that  was  destined  to  end  up
in  a  fiasco.  It  was  in  this  background  that  a  well  known  English  language  news  channel  called  New  Delhi
Television  (NDTV)  telecast  a  programme  on  May  30,  2007  in  which  one  Sunil  Kulkarni  was  shown  meeting  with
IU  Khan,  the  Special  Public  Prosecutor  and  RK  Anand,  the  Senior  Defence  Counsel  (and  two  others)  and
negotiating  for  his  sell  out  in  favour  of  the  defence  for  a  very  high  price.  Kulkarni  was  at  one  time  considered
the  most  valuable  witness  for  the  prosecution  but  afterwards,  at  an  early  stage  in  the  trial,  he  was  dropped  by
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the  prosecution  as  one  of  its  witnesses.  Nearly  eight  years  later,  the  trial  court  had  summoned  him  to  appear
and  give  his  testimony  as  a  court  witness.  The  telecast  came  a  few  weeks  after  the  court  order  and  even  as  his
evidence  in  the  trial  was  going  on.  According  to  NDTV,  the  programme  was  based  on  a  clandestine  operation
carried  out  by  means  of  a  concealed  camera  with  Kulkarni  acting  as  the  mole.  What  appeared  in  the  telecast  was
outrageous  and  tended  to  confirm  the  cynical  but  widely  held  belief  that  in  this  country  the  rich  and  the  mighty
enjoyed  some  kind  of  corrupt  and  extra-constitutional  immunity  that  put  them  beyond  the  reach  of  the  criminal
justice  system.  Shocked  by  the  programme  the  Delhi  High  Court  suo  moto  initiated  a  proceeding  (Writ  Petition
(Criminal)  No.796  of  2007).  It  called  for  from  the  news  channel  all  the  materials  on  which  the  telecast  was  based
and  after  examining  those  materials  issued  show  cause  notices  to  RK  Anand,  IU  Khan  and  Bhagwan  Sharma,  an
associate  advocate  with  RK  Anand  why  they  should  not  be  convicted  and  punished  for  committing  criminal
contempt  of  court  as  defined  under  section  2  (c)  of  the  Contempt  of  Courts  Act.  (In  the  sting  operations  there
was  another  person  called  Lovely  who  was  apparently  sent  to  meet  Kulkarni  as  an  emissary  of  RK  Anand.  But  he
died  in  a  freak  accident  even  before  the  stage  of  issuance  of  notice  in  the  proceeding  before  the  High  Court).  On
considering  their  show  cause  and  after  hearing  the  parties  the  High  Court  expressed  its  displeasure  over  the  role
of  Bhagwan  Sharma  but  acquitted  him  of  the  charge  of  contempt  of  court.  As  regards  RK  Anand  and  IU  Khan,
however,  the  High  Court  found  and  held  that  their  acts  squarely  fell  within  the  definition  of  contempt  under
clauses  (ii)  &  (iii)  of  section  2(c)  of  the  Contempt  of  Courts  Act.  It,  accordingly,  held  them  guilty  of  committing
contempt  of  Court  vide  judgment  and  order  dated  August  21,  2008  and  in  exercise  of  power  under  Article  215  of
the  Constitution  of  India  prohibited  them,  by  way  of  punishment,  from  appearing  in  the  Delhi  High  Court  and  the
courts  subordinate  to  it  for  a  period  of  four  months  from  the  date  of  the  judgment.  It,  however,  left  them  free  to
carry  on  their  other  professional  work,  e.  g.,  `consultations,  advises,  conferences,  opinion  etc'.  It  also  held  that
RK  Anand  and  IU  Khan  had  forfeited  their  right  to  be  designated  as  Senior  Advocates  and  recommended  to  the
Full  Court  to  divest  them  of  the  honour.  In  addition  to  this  the  High  Court  also  sentenced  them  to  fine  of  rupees
two  thousand  each.

2.  These  two  appeals  by  RK  Anand  and  IU  Khan  respectively  are  filed  under  section  19  (1)  of  the  Contempt  of
Courts  Act  against  the  judgment  and  order  passed  by  the  Delhi  High  Court.

THE  CONTEXT:

3.  Before  proceeding  to  examine  the  different  issues  arising  in  the  case  it  is  necessary  to  first  know  the  context
in  which  the  whole  sordid  episode  took  place.  It  will  be,  therefore,  useful  to  put  together  the  basic  facts  and
circumstances  of  the  case  at  one  place.  The  occurance  in  which  six  people  lost  their  lives  was  reconstructed  by
the  prosecution  on  the  basis  of  police  investigation  as  follows:

The  crime,  the  Police  investigation  &  proceedings  before  the  Trial  court:

4.  On  January  10,  1999  at  about  half  past  four  in  the  morning  a  speeding  vehicle  crashed  through  a  police
check-post  on  one  of  the  Delhi  roads  and  drove  away  leaving  behind  six  people  dead  or  dying.  As  the  speeding
car  hit  the  group  of  persons  standing  on  the  road  some  were  thrown  away  but  two  or  three  persons  landed  on
the  car's  bonnet  and  rolled  down  to  the  ground  under  it.  The  car,  however,  did  not  stop.  It  moved  on  dragging
along  the  persons  who  were  caught  in  its  underside.  It  halted  only  after  the  driver  lost  control  and  going  down  a
distance  of  200-300  feet  hit  the  road  divider.  At  this  point  the  occupants  came  down  from  the  car  to  inspect  the
scene.  They  looked  at  the  front  and  the  rear  of  the  car  and  would  not  have  failed  to  notice  the  persons  caught
under  the  car  who  were  still  crying  for  help  and  who  perhaps  might  have  been  saved  if  they  were  taken  out
even  at  that  stage.  But  the  anxiety  of  the  car's  occupants  to  leave  the  accident  site  without  delay  seemed  to
override  all  other  considerations.  They  got  back  into  the  car,  reversed  it  and  drove  on.  The  car  went  on  dragging
the  unfortunate  victims  trapped  under  it  to  certain  and  ghastly  death  and  left  behind  at  the  accident  site
dismembered  limbs  and  dead  bodies  of  men.

5.  The  police  investigation  brought  to  light  that  the  accident  was  caused  by  a  black  BMW  car  which  was  being
driven  by  Sanjeev  Nanda.  He  was  returning  from  a  late  night  party,  under  the  influence  of  liquor,  along  with
some  friend(s).
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6.  Five  days  after  the  accident,  on  January  15,  1999  one  Sunil  Kulkarni  contacted  the  Joint  Commissioner  of
Police,  Delhi,  and  claimed  to  be  an  eye  witness  to  the  occurrence.  According  to  his  story,  at  the  time  of  the
accident  he  was  passing  through  the  spot,  on  foot,  on  his  way  to  the  Nizamuddin  Railway  Station  for  catching  a
train  for  Bhopal.  He  described  the  accident  in  considerable  detail  and  stated  that  at  the  sight  of  so  many  people
being  mowed  down  by  the  car  he  got  completely  unnerved.  He  proceeded  for  the  railway  station  and  on  reaching
there  tried  to  ring  up  the  police  or  the  emergency  number  100  but  was  unable  to  get  through.  He  finally  went
to  Bhopal  and  on  coming  back  to  Delhi,  being  bitten  by  conscience,  he  contacted  the  police.  What  was  of
significance  in  Kulkarni's  statement  is  that  the  accident  was  caused  by  a  car  and  when  it  stopped  after  hitting
the  people  a  man  alighted  from  the  driving  seat  and  examined  the  front  and  rear  of  the  car.  Then,  another
person  got  down  from  the  passenger  seat  called  the  other,  "Sanjeev",  and  urged  that  they  should  go.  On  the
same  day  his  statement  was  recorded  by  the  police  under  section  161  of  the  Code  of  Criminal  Procedure  (CrPC).
The  following  day  he  was  shown  Nanda's  BMW  car  at  Lodhi  Colony  Police  Station  and  he  identified  it  as  the  one
that  had  caused  the  accident.  On  January  21,  1999  Kulkarni's  statement  was  recorded  before  a  magistrate  under
section  164  of  CrPC.  Before  the  magistrate,  in  regard  to  the  accident,  he  substantially  reiterated  the  statement
made  before  the  police,  lacing  it  up  with  details  about  his  stay  in  Delhi  from  January  7  and  his  movements  on
the  evening  before  the  accident.  In  the  statement  before  the  magistrate  the  manner  of  identification  of  Sanjeev
Nanda  was  also  the  same  with  the  addition  that  after  the  accident  when  the  car  moved  again  the  person  on  the
driving  seat  was  trying  to  look  for  the  way  by  craning  out  his  head  out  of  the  broken  glass  window  and  thus  he
was  able  to  see  him  from  a  distance  of  no  more  than  three  and  a  half  feet  when  the  car  passed  by  his  side.  The
police  wanted  to  settle  the  question  of  the  driver's  identification  by  having  Kulkarni  identify  Sanjeev  Nanda  in  a
test  identification  parade  but  Sanjeev  Nanda  refused  to  take  part  in  any  identification  parade.  Then,  on  March  31,
1999  when  Sanjeev  Nanda  was  produced  in  court  Kulkarni  also  happened  to  be  there.  He  identified  him  to  the
investigating  officer  as  the  driver  of  the  car  causing  accident.

7.  Kulkarni's  arrival  on  the  scene  as  an  eye  witness  of  the  tragic  accident  got  wide  publicity  and  he  was
generally  acclaimed  as  a  champion  of  the  public  cause.  He  must  have  appeared  to  the  police  too  as  godsend  but
soon  there  were  reasons  for  the  police  to  look  at  him  completely  differently.  He  had  given  as  his  address  a  place
in  Mumbai.  A  summons  issued  by  the  trial  court  on  the  Mumbai  address  given  by  him  returned  unserved.  The
report  dated  August  30,  1999  on  the  summons  disclosed  that  he  had  given  a  wrong  address  and  his  actual
address  was  not  known  to  anyone.  It  also  stated  that  he  was  a  petty  fraudster  who  had  defrauded  several  people
in  different  ways.  The  report  concluded  by  saying  that  he  seemed  to  be  a  person  of  shady  character.

8.  At  the  same  time  Kulkarni  also  turned  around.  On  August  31,  1999  a  Habeas  Corpus  petition  (Writ  Petition
(Crl)  No.846/99)  was  filed  in  the  Delhi  High  Court  making  the  allegation  that  he  was  being  held  by  the  Delhi
Police  in  wrongful  confinement.  On  the  following  day  (September  1,  1999)  when  the  writ  petition  was  taken  up
the  allegations  were  denied  on  behalf  of  the  police.  Moreover,  Kulkarni  was  personally  present  in  Court.  The
Court,  therefore,  dismissed  the  writ  petition  without  any  directions.  Next,  Kulkarni  filed  a  petition  (through  a
lawyer)  before  the  trial  court  on  September  13,  1999.  In  this  petition,  he  stated  that  on  the  date  of  occurrence,
that  is,  January  10,  1999  itself  he  had  told  the  police  that  the  accident  was  caused  by  a  truck.  But  the  police
was  adamant  not  to  change  the  version  of  the  FIR  that  was  already  registered  and  on  the  basis  of  which  five
persons  were  arrested.  The  police  forced  him  to  support  its  story,  and  his  earlier  statements  were  made  under
police  coercion.

9.  On  September  23,  1999  a  clash  took  place  between  some  policemen  and  some  members  of  the  bar  in  the
Patiala  House  court  premises  for  the  `custody'  of  Kulkarni.  A  complaint  about  the  alleged  high  handed  actions  of
the  police  was  formally  lodged  before  the  court  and  a  notice  was  issued  to  the  Jt.  Commissioner.  In  response  to
the  notice  the  Jt.  Commissioner  submitted  a  long  and  detailed  report  to  the  court  on  September  27,  1999.  In  the
report,  apart  from  defending  the  action  of  the  policemen  the  Jt.  Commissioner  had  a  lot  of  things  to  say  about
Kulkarni's  conduct  since  he  became  a  witness  for  the  prosecution  in  the  BMW  case.  He  noted  that  he  would
never  give  his  address  or  any  contact  number  to  any  police  official.  His  life  style  had  completely  changed.  He
lived  in  expensive  hotels  and  moved  around  in  big  cars.  The  Jt.  Commissioner  enclosed  with  his  report  a  copy  of
the  print-out  of  the  cell  phone  of  Kulkarni  (the  number  of  which  he  had  given  to  one  of  the  police  officers)  that
showed  that  as  early  as  on  July  17,  1999  he  was  in  touch  with  the  counsel  for  the  defence  RK  Anand  (one  of
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the  appellants)  and  his  junior  Mr.  Jai  Bhagwan,  Advocate  and  even  with  Suresh  Nanda,  father  of  Sanjeev  Nanda.
He  cited  several  other  instances  to  show  Kulkarni's  duplicity.  The  long  and  short  of  the  report  was  that  Kulkarni
was  bought  off  by  the  defence.  He  was  in  collusion  with  the  defence  and  was  receiving  fat  sums  of  money  from
the  family  of  the  accused.  He  was  trying  to  play  the  two  ends  against  the  middle  and  he  was  completely
unreliable.

10.  On  September  30,  the  date  fixed  for  his  examination,  Kulkarni  was  duly  present  in  court.  He  was,  however,
represented  by  his  own  lawyer  and  not  by  the  prosecuting  counsel.  He  was  quite  eager  to  depose.  But  the
prosecution  no  longer  wanted  to  examine  him.  IU  Khan,  the  Special  Prosecutor  filed  a  petition  stating  that  on  the
instructions  of  the  State  he  gave  up  Kulkarni  as  one  of  the  prosecution  witness  on  the  ground  that  he  was  won
over  by  the  accused.  He  also  submitted  before  the  court  the  report  of  the  Joint  Commissioner  dated  September
27.  The  allegation  that  he  was  won  over  was  of  course,  denied  both  by  Kulkarni  and  the  accused.  The  court,
however,  discharged  him  leaving  the  question  open  as  to  what  inference  would  it  draw  as  a  result  of  his  non-
examination  by  the  prosecution.

11.  Earlier  to  Kulkarni's  exit  from  the  case,  the  prosecution  had  lost  two  other  key  witnesses.  To  begin  with
there  were  three  crucial  witnesses  for  the  prosecution.  One  was  Hari  Shankar  Yadav,  an  attendant  on  a  petrol
pump  near  the  site  of  the  tragedy;  the  other  was  one  Manoj  Malik  who  was  the  lone  survivor  among  the  victims
of  the  accident  and  the  third  of  course  was  Kulkarni.  Hari  Shankar  Yadav  was  examined  before  the  court  on
August  18,  1999  and  he  resiled  from  his  earlier  statement  made  before  the  police.  Manoj  Malik  was  scheduled  to
be  examined  on  August  30,  1999  but  he  seemed  to  have  disappeared  and  the  police  was  unable  to  trace  him  out
either  in  Delhi  or  at  his  home  address  in  Orissa.  On  the  date  fixed  in  the  case,  however,  he  appeared  in  court,
not  with  the  prosecution  team  but  with  two  other  lawyers.  He  was  examined  as  a  witness  notwithstanding  the
strong  protest  by  the  prosecution  who  asked  for  an  adjournment.  Not  surprisingly,  he  too  turned  hostile.  Lastly,
Kulkarni  too  had  to  be  dropped  as  one  of  the  prosecution  witness  in  the  circumstances  as  noted  above.

12.  The  trial  proceeded  in  this  manner  and  over  a  period  of  the  next  four  years  the  prosecution  examined  around
sixty  witnesses  on  the  forensic  and  other  circumstantial  aspects  of  the  case.  The  prosecution  finally  closed  its
evidence  on  August  22,  2003.  Thereafter,  the  accused  were  examined  under  section  313  of  CrPC  and  a  list  of
defence  witnesses  was  furnished  on  their  behalf.  While  the  case  was  fixed  for  defence  evidence  two  applications
came  to  be  filed  before  the  trial  court,  one  was  at  the  instance  of  the  prosecution  seeking  a  direction  to  the
accused  Sanjeev  Nanda  to  give  his  blood  sample  for  analysis  and  comparison  with  the  blood  stains  found  in  the
car  and  on  his  clothes,  and  the  other  by  the  defence  under  section  311  of  CrPC  for  recalling  nine  prosecution
witnesses  for  their  further  cross-examination.  By  order  dated  March  19,  2007  the  trial  court  rejected  both  the
applications.  It  severely  criticised  the  police  for  trying  to  seek  its  direction  for  something  for  which  the  law  gave
it  ample  power  and  authority.  It  also  rejected  the  petition  by  the  defence  for  recall  of  witnesses  observing  that
the  power  under  section  311  of  CrPC  was  available  to  the  court  and  not  to  the  accused.  At  the  end  of  the  order
the  court  observed  that  the  only  witness  in  the  case  whose  statement  was  recorded  under  section  164  of  CrPC
was  Kulkarni  and  even  though  he  was  given  up  by  the  prosecution,  the  court  felt  his  examination  essential  for
the  case.  It,  accordingly,  summoned  Kulkarni  to  appear  before  the  court  on  May  14,  2007.  Kulkarni  thus  bounced
back  on  the  stage  with  greater  vigour  than  before.

MEDIA  INTERVENTION:

13.  In  the  trial  court  the  matter  was  in  this  state  when  another  chapter  was  opened  up  by  a  TV  channel  with
which  we  are  primarily  concerned  in  this  case.  On  April  19,  2007  one  Vikas  Arora,  Advocate,  an  assistant  of  IU
Khan  sent  a  complaint  in  writing  to  the  Chief  Editor,  NDTV  with  copies  to  the  Commissioner  of  Police  and  some
other  authorities.  In  the  complaint  it  was  alleged  that  one  Ms  Poonam  Agarwal,  a  reporter  of  the  TV  Channel  was
demanding  copies  of  statements  of  witnesses  and  the  Police  Case-diary  of  the  BMW  case  and  was  also  seeking  an
interview  with  IU  Khan  or  the  complainant,  his  junior.  On  their  refusal  to  meet  the  demands  she  had  threatened
to  expose  them  through  some  unknown  person  and  to  let  the  people  know  that  the  police  and  the  public
prosecutor  had  been  influenced  and  bribed  by  the  accused  party.  He  requested  the  authorities  to  take  appropriate
action  against  Poonam  Agarwal.
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14.  On  April  20,  2007  NDTV  telecast  a  half  hour  special  programme  on  how  the  BMW  case  was  floundering
endlessly  even  after  more  than  seven  years  of  the  occurrence.  Apparently,  the  telecast  on  April  20,  2007  brought
Poonam  Agarwal  and  Kulkarni  together.  According  to  Poonam  Agarwal,  on  April  22,  2007  she  received  a  phone
call  from  Kulkarni  who  said  that  he  was  deeply  impressed  by  the  programme  telecast  by  her  channel  and
requested  for  a  meeting  with  her.  (The  version  of  Kulkarni  is  of  course  quite  different).  She  met  him  on  April  22
and  23.  He  told  her  that  in  the  BMW  case  the  prosecution  was  hand  in  glove  with  the  defence;  he  wanted  to
expose  the  nexus  between  the  prosecution  and  the  defence  and  needed  her  help  in  that  regard.  Poonam  Agarwal
obtained  the  approval  of  her  superiors  and  the  idea  to  carry  out  the  sting  operation  using  Kulkarni  as  the  decoy
was  thus  conceived.

15.  Even  while  the  planning  for  the  sting  operation  was  going  on,  NDTV  on  April  26  gave  reply  to  the  notice  by
Vikas  Arora.  In  their  reply  it  was  admitted  that  Poonam  Agarwal  had  sought  an  interview  with  Arora's  senior
which  was  denied  for  reasons  best  known  to  him.  All  other  allegations  in  Arora's  notice  were  totally  denied  and  it
was  loftily  added  that  the  people  at  NDTV  were  conscious  of  their  responsibilities  and  obligations  and  would  make
continuous  efforts  to  unravel  the  truth  as  a  responsible  news  channel.

16.  On  April  28,  2007  Kulkarni  along  with  one  Deepak  Verma  of  NDTV  went  to  meet  IU  Khan  in  the  Patiala
House  court  premises.  For  the  mission  Poonam  Agarwal  `wired'  Kulkarni,  that  is  to  say,  she  equipped  him  with  a
concealed  camera  and  a  small  electronic  device  that  comprised  of  a  tiny  black  button-shaped  lens  attached  to  his
shirt  front  connected  through  a  wire  to  a  small  recorder  with  a  microchip  hidden  at  his  backside.  Before  sending
off  Kulkarni  she  switched  on  the  camera  and  waited  outside  the  court  premises  in  a  vehicle.  Deepak  Verma  from
the  TV  channel  was  sent  along  to  ensure  that  everything  went  according  to  plan.  He  was  carrying  another
concealed  camera  and  the  recording  device  in  his  handbag.  Kulkarni  and  Deepak  Verma  were  able  to  meet  IU
Khan  while  he  was  sitting  in  the  chamber  of  another  lawyer.  Kulkarni  entered  into  a  conversation  with  IU  Khan
inside  the  crowded  chamber  (the  details  of  the  conversation  we  will  examine  later  on  at  its  proper  place  in  the
judgment).  The  conversation  between  the  two  that  took  place  inside  the  chamber  was  recorded  on  the  microchips
of  both  the  devices,  one  worn  by  Kulkarni  and  the  other  carried  by  Deepak  Verma  in  his  bag.  After  a  while,  on
Kulkarni's  request,  both  IU  Khan  and  Kulkarni  came  out  of  the  chamber  and  some  conversation  between  the  two
took  place  outside  the  chamber.  The  recording  on  the  microchip  of  Kulkarni's  camera  was  copied  onto  magnetic
tapes  and  from  there  to  compact  discs  (CDs).  The  microchip  in  Kulkarni's  camera  used  on  April  28,  2007  was
later  reformatted  for  other  uses.  Thus,  admittedly  that  part  of  the  conversation  between  Kulkarni  and  IU  Khan
that  took  place  on  April  28,  2007  outside  the  chamber  is  available  only  on  CD  and  the  microchip  on  which  the
original  recording  was  made  is  no  longer  available.  The  second  operation  was  carried  out  on  May  6,  2007  when
Kulkarni  met  RK  Anand  in  the  VIP  lounge  at  the  domestic  terminal  of  IGI  Airport.  The  recording  of  the  meeting
was  made  on  the  microchip  of  the  concealed  camera  carried  by  Kulkarni.

17.  On  May  8,  2007  the  third  sting  operation  was  carried  out  when  Kulkarni  got  into  the  back  seat  of  RK
Anand's  car  that  was  standing  outside  the  Delhi  High  Court  premises.  RK  Anand  was  sitting  on  the  back  seat  of
the  car  from  before.  The  recording  shows  Kulkarni  and  RK  Anand  in  conversation  as  they  travelled  together  in
the  car  from  Delhi  High  Court  to  South  Extension.

18.  In  the  evening  of  the  same  day  the  fourth  and  final  sting  operation  was  carried  out  in  South  Extension  Part
II  market  where  Kulkarni  met  one  Bhagwan  Sharma,  Advocate  and  another  person  called  Lovely.  Bhagwan  Sharma
is  one  of  the  juniors  working  with  RK  Anand  and  Lovely  appears  to  be  his  handyman  who  was  sent  to  negotiate
with  Kulkarni  on  behalf  of  RK  Anand.

19.  According  to  Poonam  Agarwal,  in  all  these  operation  she  was  only  at  a  little  distance  from  the  scene  and  was
keeping  Kulkarni,  as  far  as  possible,  within  her  sight.

20.  According  to  NDTV,  in  all  these  operations  a  total  of  five  microchips  were  used.  Four  out  of  those  five  chips
are  available  with  them  in  completely  untouched  and  unaltered  condition.  One  microchip  that  was  used  in  the
camera  of  Kulkarni  on  April  28,  2007,  as  noted  above,  was  reformatted  after  its  contents  were  transferred  onto  a
CD.
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21.  On  May  13,  2007  NDTV  recorded  an  interview  by  Kulkarni  in  its  studio  in  which  Kulkarni  is  shown  saying
that  after  watching  the  NDTV  programme  (on  the  BMW  case)  he  got  in  touch  with  the  people  from  the  channel
and  told  them  that  the  prosecution  and  the  defence  in  the  case  were  in  league  and  he  knew  how  witnesses  in
the  case  were  bought  over  by  the  accused  and  their  lawyers.  He  also  told  NDTV  that  he  could  expose  them
through  a  sting  operation.  He  further  said  that  he  carried  out  the  sting  operation  with  the  help  of  NDTV.  He  first
met  IU  Khan  who  referred  him  to  RK  Anand.  He  then  met  some  people  sent  by  RK  Anand,  including  someone
whose  name  was  `Lovely  or  something  like  that'.  As  to  his  objective  he  said  quite  righteously  that  he  did  the
sting  operation  `in  the  interest  of  the  judiciary'.  In  answer  to  one  of  the  questions  by  the  interviewer  he  replied
rather  grandly  that  he  would  ask  the  court  to  provide  him  security  by  the  NSG  and  he  would  try  to  go  and
depose  as  soon  as  security  was  provided  to  him.  In  the  second  part  of  the  interview  the  interviewer  asked  him
about  the  accident  and  in  that  regard  he  said  briefly  and  in  substance  what  he  had  earlier  stated  before  the
police  and  the  magistrate.

Back  to  the  Court:

22.  It  is  noted  above  that  by  order  dated  March  19,  2007  the  trial  court  had  summoned  Kulkarni  to  appear
before  it  as  a  court  witness  on  May  14,  2007.  The  defence  took  the  matter  to  the  Delhi  High  Court  (in  Crl.  M.
C.  No.1035/2007  with  Crl.  M.  3562/2007)  assailing  the  trial  court  order  rejecting  their  prayer  to  recall  some
prosecution  witnesses  for  further  cross-examination  and  suo  moto  summoning  Kulkarni  under  section  311  of  CrPC,
to  be  examined  as  a  court  witness.  The  matter  was  heard  in  the  High  Court  on  several  dates.  In  the  meanwhile
Kulkarni  was  to  appear  before  the  trial  court  on  May  14,  2007.  Hence,  the  High  Court  gave  interim  directions
allowing  Kulkarni  to  be  examined  by  the  court  but  not  to  put  him  to  any  cross-examinations  till  the  disposal  of
the  petition  being  argued  before  it.  The  petition  was  finally  disposed  of  by  a  detailed  order  dated  May  29,  2007.
The  High  Court  set  aside  the  trial  court  order  rejecting  the  defence  petition  for  recall  of  certain  prosecution
witnesses  and  asked  the  trial  court  to  reconsider  the  matter.  It  also  held  that  the  trial  court's  criticism  of  the
police  was  unwarranted  and  accordingly,  expunged  those  passages  from  its  order.  However,  insofar  as  summoning
of  Kulkarni  was  concerned  the  High  Court  held  that  there  was  no  infirmity  in  the  trial  court  order  and  left  it
undisturbed.

23.  On  May  14,  2007  Kulkarni  appeared  before  the  trial  court  but  on  that  date,  despite  much  persuasion,  the
court  was  not  able  to  get  any  statement  from  him.  From  the  beginning  he  asked  for  an  adjournment  on  the  plea
that  he  was  not  well.  In  the  end  the  court  adjourned  the  proceedings  to  May  17  with  the  direction  to  provide
him  police  protection.  On  May  17,  the  examination  of  Kulkarni  commenced  and  he  described  the  accident  more  or
less  in  the  same  way  as  in  his  statements  before  the  police  and  the  magistrate.  He  said  that  the  accident  was
caused  by  a  black  car  (and  not  by  a  truck)  but  added  that  the  car  was  coming  from  his  front  and  its  light  was
so  strong  that  he  could  not  see  much.  He  said  about  his  identification  of  the  car  at  the  Lodhi  Colony  police
station.  But  on  the  question  of  identification  of  the  driver  there  was  a  significant  shift  from  his  earlier  statements.
He  told  the  court  that  what  he  had  heard  was  one  of  the  occupants  urging  the  other  to  go  calling  him  "Sanch  or
Sanz".  He  had  also  heard  another  name  `Sidh'  being  mentioned  among  the  car's  occupants.  In  reply  to  the
court's  question  he  said  that  in  his  statement  before  the  magistrate  under  section  164  of  CrPC  he  had  stated  the
name  `Sanjeev',  and  not  the  nick  names  that  he  actually  heard,  under  pressure  from  some  police  officials.  He
said  that  he  was  also  put  under  pressure  not  to  take  the  name  of  Sidharth  Gupta  and  some  police  official  told
him  that  he  was  not  in  the  car  at  the  time  of  the  accident.  He  said  that  apart  from  the  name  that  he  heard
being  uttered  by  the  occupant(s)  of  the  car  and  the  number  of  persons  he  saw  getting  down  from  the  car  the
rest  of  his  statement  under  section  164  was  correct.  He  said  that  actually  three,  and  not  two,  persons  had  got
down  from  the  car.  The  court  then  asked  him  to  identify  the  persons  who  came  out  of  the  offending  car.
Kulkarni  identified  Sanjeev  Nanda  who  was  present  in  court.  He  further  said  that  the  third  occupant  of  the  car
was  a  hefty  boy  whom  he  did  not  see  in  the  court.  At  this  point  IU  Khan  explained  that  he  might  be  referring  to
Sidharth  Gupta  who  was  discharged  by  the  order  of  the  High  Court.  Kulkarni  added  that  he  was  unable  to
identify  the  second  occupant  of  the  car  and  went  on  to  declare,  even  without  being  asked,  he  could  not  say  who
came  out  of  the  driver's  side.  He  was  shown  Manik  Kapoor,  another  accused  in  the  case,  as  one  the  occupants  of
the  car  but  he  said  that  after  lapse  of  nine  years  he  was  not  in  a  position  to  identify  him.
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24.  On  May  29  Kulkarni  was  cross  examined  on  behalf  of  the  Prosecution  by  IU  Khan.  The  prosecutor  confronted
him  with  his  earlier  statements  recorded  under  sections  161  and  164  of  CrPC  and  he  took  it  as  opportunity  to
move  more  and  more  away  from  the  prosecution  case.  He  admitted  that  Sanjeev  Nanda  was  one  of  the  occupants
of  the  car  but  positively  denied  that  he  came  out  from  the  driving  seat  of  the  offending  car.  He  elaborated  that
the  one  to  come  out  from  the  driving  seat  of  the  car  was  a  fat,  hefty  boy  who  was  not  present  on  that  date.  (It
does  not  take  much  imagination  to  see  that  he  was  trying  to  put  Sidharth  Gupta  on  the  driving  seat  of  the  car
who  had  been  discharged  from  the  case  by  the  order  of  the  Delhi  High  Court  and  was  thus  in  no  imminent
danger  from  his  deposition!).  He  denied  that  he  disowned  or  changed  some  portions  from  his  earlier  statements
under  the  influence  of  the  accused  persons.  On  May  29  Kulkarni's  cross-examination  by  IU  Khan  was  incomplete
and  it  was  deferred  to  May  31.  But  before  that  NDTV  telecast  the  sting  programme  that  badly  jolted  not  only
everyone  connected  with  the  BMW  trial  but  the  judicial  system  as  well.

THE  TELECAST:

25.  Based  on  the  sting  operations  NDTV  telecast  a  programme  called  India  60  Minutes  (BMW  Special)  on  May
30,  2007  at  8.00  p.m.  It  was  followed  at  9.00  pm,  normally  reserved  for  news,  as  `BMW  Special'.  From  a  purely
journalistic  point  of  view  it  was  a  brilliant  programme  designed  to  have  the  greatest  impact  on  the  viewers.  The
programmes  commenced  with  the  anchors  (Ms.  Sonia  Singh  in  the  first  and  Ms.  Barkha  Dutt  in  the  second
telecast)  making  some  crisp  and  hard  hitting  introductory  remarks  on  the  way  the  BMW  case  was  proceeding
which,  according  to  the  two  anchors,  was  typical  of  the  country's  legal  system.  The  introductory  remarks  were
followed  by  some  clips  from  the  sting  recordings  and  comments  by  the  anchors,  interspersed  with  comments  on
what  was  shown  in  the  programme  by  a  host  of  well  known  legal  experts.

26.  It  is  highly  significant  for  our  purpose  that  both  the  telecasts  also  showed  live  interviews  with  RK  Anand.
According  to  the  channel's  reporter,  who  was  posted  at  RK  Anand's  residence  with  a  mobile  unit,  he  initially
declined  to  come  on  the  camera  or  to  make  any  comments  on  the  programme  saying  that  he  would  speak  only
the  following  day  in  the  court  at  the  hearing  of  the  case.  According  to  the  reporter,  in  course  of  the  telecast
Sanjeev  Nanda  also  arrived  at  the  residence  of  RK  Anand  and  joined  him  in  his  office.  He  too  refused  to  make
any  comments  on  the  on-going  telecast.  But  later  on  RK  Anand  came  twice  on  the  TV  and  spoke  with  the  two
anchors  giving  his  comments  on  what  was  being  shown  in  the  telecasts.  We  shall  presently  examine  whether  the
programmes  aired  to  the  viewers  were  truly  and  faithfully  based  on  the  sting  operations  or  whether  in  the
process  of  editing  for  preparing  the  programmes  any  slant  was  given,  prejudicial  to  the  two  appellants.  This  is  of
course  subject  to  the  premise  that  the  Court  has  no  reason  to  suspect  the  original  materials  on  which  the
programme  was  based  and  it  is  fully  satisfied  in  regard  to  the  integrity  and  authenticity  of  the  recordings  made
in  the  sting  operations.  That  is  to  say,  the  recordings  of  the  sting  operations  were  true  and  pure  and  those  were
not  fake,  fabricated,  doctored  or  morphed.

27.  In  regard  to  the  telecast  it  needs  to  be  noted  that  though  the  sting  operations  were  complete  on  May  8,
2007  and  all  the  materials  on  which  the  telecast  would  be  based  were  available  with  the  TV  channel,  the
programme  came  on  air  much  later  on  May  30.  The  reason  for  withholding  the  telecast  was  touched  upon  by  the
anchors  who  said  in  their  introductory  remarks  that  after  the  sting  operations  were  complete  and  just  before  his
testimony  began  in  court  Kulkarni  withdrew  his  consent  for  telecasting  the  programmes.  Nevertheless,  after  taking
legal  opinion  on  the  matter  NDTV  was  going  ahead  with  the  airing  of  programme  in  larger  public  interest.
Towards  the  end  of  the  nine  o'clock  programme  the  anchor  had  a  live  discussion  with  Poonam  Agarwal  in  which
she  elaborated  upon  the  reason  for  withholding  the  telecast  for  about  three  weeks.  Concerning  Kulkarni,  Poonam
Agarwal  said  that  he  was  the  main  person  behind  the  stings  and  the  sting  operation  was  planned  at  his  initiative.
He  had  approached  her  and  said  to  her  that  he  wished  to  bring  out  into  the  open  the  nexus  between  the
prosecution  and  the  defence  in  the  BMW  case.  He  had  also  said  to  her  that  in  connection  with  the  case  he  was
under  tremendous  pressure  from  both  sides.  But  after  the  stings  were  complete  he  changed  his  stand  and  would
not  agree  to  the  telecast  of  the  programme  based  on  the  stings.  In  the  discussion  between  the  anchor  and
Poonam  Agarwal  it  also  came  to  light  that  initially  NDTV  had  seen  Kulkarni  as  one  of  the  victims  of  the  system
but  later  on  he  appeared  in  highly  dubious  light.  The  anchor  said  that  they  had  no  means  to  know  if  he  had
received  any  money  from  any  side.  Poonam  Agarwal  who  had  the  occasion  to  closely  see  him  in  course  of  the
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sting  operations  gave  instances  to  say  that  he  appeared  to  her  duplicitous,  shifty  and  completely  unreliable.

28.  NDTV  took  the  interview  of  RK  Anand  even  as  the  first  telecasts  were  on  and  thus  what  he  had  to  say  on
what  was  being  shown  on  the  TV  was  fully  integrated  in  the  eight  o'clock  and  nine  o'clock  programmes  on  May
30.  IU  Khan  was  interviewed  on  the  following  morning  when  a  reporter  from  the  TV  channel  met  him  at  his
residence  with  a  mobile  transmission  unit.  The  interview  was  live  telecast  from  around  eight  to  twenty  three  past
eight  on  the  morning  of  May  31.  But  that  was  the  only  time  his  interview  was  telecast  in  full.  In  the
programmes  telecast  later  on,  one  or  two  sentences  from  his  interview  were  used  by  the  anchor  to  make  her
comments.

29.  In  his  interview  IU  Khan  basically  maintained  that  from  the  clandestine  recording  of  his  conversation  with
Kulkarni,  pieces,  were  used  out  of  context  and  selectively  for  making  the  programme  and  what  he  spoke  to
Kulkarni  was  deliberately  misinterpreted  to  derive  completely  wrong  inferences.  He  further  maintained  that  in  his
meeting  with  Kulkarni  he  had  said  nothing  wrong  much  less  anything  to  interfere  with  the  court's  proceeding  in
the  pending  BMW  case.

Impact  of  the  telecast:

30.  On  the  same  day  IU  Khan  withdrew  from  the  BMW  case  as  Special  Public  Prosecutor.  Before  his  withdrawal,
however,  he  produced  before  the  trial  court  a  letter  that  finds  mention  in  the  trial  court  order  passed  on  that
date,  written  in  the  hand  of  Kulkarni  stating  that  he  collected  the  summons  issued  to  him  by  the  court  from
SHO,  Lodhi  Colony  Police  Station  on  the  advice  of  IU  Khan.

31.  The  trial  court  viewed  the  telecast  by  NDTV  very  seriously  and  issued  notice  to  its  Managing  Director
directing  to  produce  `the  entire  unedited  original  record  of  the  sting  operation  as  well  as  the  names  of  the
employees/reporters  of  NDTV  who  were  part  of  the  said  sting  operation'  by  the  following  day.

32.  The  further  cross-examination  of  Kulkarni  was  deferred  to  another  date  on  the  request  of  the  counsel
replacing  IU  Khan  as  Special  Public  Prosecutor.

33.  On  June  1,  2007,  RK  Anand  had  a  legal  notice  sent  to  NDTV,  its  Chairman,  Directors  and  a  host  of  other
staff  asking  them  to  stop  any  further  telecasts  of  their  BMW  programme  and  to  tender  an  unconditional  apology
to  him  failing  which  he  would  take  legal  action  against  them  inter  alia  for  damages  amounting  to  rupees  fifty
crores.  NDTV  gave  its  reply  to  the  legal  notice  on  July  20,  2007.  No  further  action  was  taken  by  RK  Anand  in
pursuance  of  the  notice.

HIGH  COURT  TAKES  NOTICE:

34.  On  the  same  day  (May  31,  2007)  a  Bench  of  the  Delhi  High  Court  presided  over  by  the  Chief  Justice  took
cognisance  of  the  programme  telecast  by  NDTV  the  previous  evening  and  felt  compelled  to  examine  all  the  facts.
The  Court,  accordingly,  directed  the  Registrar  General  `to  collect  all  materials  that  may  be  available  in  respect  of
the  telecast  including  copies  of  CDs/Video  and  transcript  and  submit  the  same  for  consideration  within  10  days'.
The  court  further  directed  NDTV  `to  preserve  the  original  material  including  the  CDs/Video  pertaining  to  the
aforesaid  sting  operation.'

35.  In  response  to  the  notice  issued  by  the  trial  court,  NDTV  produced  before  it  on  June  1,  2007  two  microchips
and  a  recorder  with  the  third  chip  inside  it.  The  chips  were  said  to  contain  the  original  recordings.  In  addition  to
the  chips  and  the  recorder  NDTV  also  produced  5  CDs  that  were  copies  of  the  original,  unedited  recordings  on
the  three  chips.  It  was  brought  to  the  notice  of  the  trial  court  that  the  High  Court  had  also  issued  notice  to
NDTV  in  the  same  matter.  The  trial  court,  accordingly,  stopped  its  inquiry  and  returned  everything  back  to  NDTV
for  production  before  the  High  Court.

36.  On  June  2,  2007,  Ms.  Poonam  Agarwal  of  NDTV  submitted  before  the  High  Court  six  CDs;  one  of  the  CDs
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(marked  `1')  was  stated  to  be  edited  and  the  remaining  five  (marked  `2'-`6')  unedited.  In  a  written  statement
given  on  the  same  day  she  declared  that  NDTV  News  Channel  did  not  have  any  other  material  in  connection  with
the  sting  operation.  She  also  stated  that  in  accordance  with  the  direction  of  the  Court,  NDTV  was  preserving  the
original  CDs/  Videos  relating  to  the  sting  operation.  On  June  6,  2007,  Poonam  Agarwal  submitted  true  transcripts
of  the  CDs  duly  signed  by  her  on  each  page.  She  also  gave  a  written  statement  on  that  date  stating  that  the
CDs  submitted  by  her  earlier  were  duplicated  from  a  tape-recording  prepared  from  four  spy  camera  chips  which
were  recorded  on  different  occasions.  (As  we  shall  see  later  on,  the  total  number  of  microchips  used  in  all  the
four  stings  was  actually  five  and  not  four).  She  also  gave  the  undertaking,  on  behalf  of  NDTV  that  those  original
chips  would  be  duly  preserved.

37.  On  June  11  (during  summer  vacation)  the  Court  recorded  the  statement  of  the  counsel  appearing  for  NDTV
that  its  order  dated  May  31  had  been  fully  complied  with.  On  July  9  after  hearing  counsel  for  NDTV  and  on
going  through  the  earlier  orders  passed  in  the  matter  the  Court  felt  the  need  for  a  further  affidavit  regarding  the
telecast  based  on  the  sting  operation.  It,  accordingly,  directed  NDTV  to  file  an  affidavit  `concerning  the  sting
operation  from  the  stage  it  was  conceived  and  the  attendant  circumstances,  details  of  the  recording  done,  i.e.,  the
time  and  place  etc.  and  other  relevant  circumstances'.  In  compliance  with  the  Court's  direction,  Poonam  Agarwal
filed  an  affidavit  on  July  23,  2007.

Poonam  Agarwal's  Affidavit:

38.  In  her  affidavit  Poonam  Agarwal  stated  that  she  was  a  reporter  working  with  NDTV.  She  had  joined  the  TV
channel  two  years  ago.  She  stated  that  NDTV  was  covering  the  BMW  trial  and  had  telecast  a  special  programme
on  the  case  on  April  20,  2007.  Two  days  later  Kulkarni  contacted  her  on  telephone  and  requested  for  a  meeting
saying  that  he  had  something  important  to  tell  her  about  the  case.  She  met  him  on  April  22  and  23.  In  the
second  meeting  he  was  accompanied  by  his  wife.  He  told  her  that  there  was  a  strong  nexus  between  the
prosecution  and  the  defence  in  that  case  and  that  he  had  suffered  a  lot  due  to  his  involvement  in  the  case.  He
was  determined  to  expose  the  nexus.  He  said  that  he  needed  the  help  of  NDTV  to  do  a  sting  operation  in  order
to  bring  out  the  complicity  between  the  prosecution  and  the  defence  into  open.  She  discussed  the  plan  mooted  by
Kulkarni  with  her  superiors  in  the  organisation  and  got  their  permission  to  carry  out  the  sting  operation.  In  this
regard  she  stated  in  the  affidavit  that  the  people  at  NDTV  were  greatly  concerned  over  the  manner  in  which  a
number  of  trials  had  ended  up  in  acquittal  on  account  of  witnesses  turning  hostile,  especially  in  cases  in  which
accused  were  influential  people.  NDTV,  as  a  news  channel,  was  trying  to  uncover  the  causes  behind  this  malaise
and  it  was  in  this  spirit  that  the  channel  decided  to  help  Kulkarni.  She  duly  told  Kulkarni  that  NDTV  was  willing
to  help  him  in  doing  the  sting  operation.  Kulkarni  informed  her  that  he  was  going  to  meet  IU  Khan  in  his
chamber  to  seek  his  direction  in  connection  with  the  court  summons  issued  to  him  and  that  would  be  good  a
opportunity  for  doing  the  sting.  Accordingly,  she  along  with  one  Deepak  Verma  (a  camera  person  from  the  TV
channel)  met  Kulkarni  outside  the  Patiala  House  court  premises.  She  fitted  Kulkarni  with  a  button  camera  and  a
recording  device  and  also  gave  her  a  cell  phone  to  communicate  with  her  in  any  emergency.  Then  Kulkarni  and
Deepak  Verma  went  to  meet  IU  Khan.  Deepak  Verma  carried  another  concealed  camera  and  a  recording  device  in
his  bag.  Deepak  Verma  was  sent  along  with  Kulkarni  to  ensure  that  he  did  not  in  any  manner  tamper  with  the
hidden  camera.  Before  sending  them  off  she  switched  on  Kulkarni's  camera.  After  meeting  with  IU  Khan  both
came  back  and  she  then  switched  off  Kulkarni's  camera.  She  stated  in  the  affidavit  that  after  copying  its  contents
onto  a  compact  disc  the  microchip  used  in  Kulkarni's  camera  was  formatted  for  other  projects  but  the  microchip
in  the  camera  in  Deepak  Verma's  bag  was  available  undisturbed.  Kulkarni  next  called  to  tell  her  that  he  was
meeting  RK  Anand  at  the  IGI  Airport  (Domestic  Terminal)  and  suggested  to  do  a  sting  there.  She,  accordingly,
took  her  to  the  airport  on  May  6,  2007.  There  she  fitted  him  with  the  hidden  camera  and  the  recording  device,
switched  the  camera  on  and  send  him  off  to  meet  RK  Anand.  She  herself  waited  for  him  in  her  car.  After
meeting  with  RK  Anand,  Kulkarni  came  out  of  the  airport  building  and  contacted  her  on  the  cell  phone  to  find
out  where  her  car  was  parked.  He  then  came  back  to  the  car.  She  switched  off  the  camera  and  brought  her
back  to  her  office.  Kulkarni  again  contacted  her  to  say  that  he  was  meeting  RK  Anand  on  May  8.  This  time  she
met  him  near  the  Delhi  High  Court  and  in  her  vehicle  equipped  him  with  the  hidden  camera  and  switched  it  on.
She  waited  in  her  vehicle  while  Kulkarni  got  into  the  back  seat  of  a  black  car  outside  the  Delhi  High  Court  in
which  RK  Anand  was  sitting  from  before.  The  car  with  Kulkarni  and  RK  Anand  drove  off  and  she  followed  them
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in  her  vehicle.  They  went  to  South  Extension,  New  Delhi  where  Kulkarni  was  dropped.  He  came  back  to  her
vehicle  and  joined  her.  She  then  switched  off  the  camera.  She  stated  in  the  affidavit  that  all  along  the  way  from
outside  the  Delhi  High  Court  to  South  Extension  the  car  in  which  Kulkarni  and  RK  Anand  were  travelling  did  not
stop  anywhere  except  at  the  red  lights  on  the  crossings.  She  also  averred  that  all  along  the  way  she  followed  the
car  in  her  own  vehicle  and  it  always  remained  in  her  sight.  On  the  same  day  Kulkarni  told  her  that  he  was
scheduled  to  meet  RK  Anand  in  his  office  at  South  Extension  Part  II.  They  together  went  to  South  Extension  and
from  there  Kulkarni  telephoned  RK  Anand.  He  told  her  that  he  was  asked  to  wait  there  at  a  particular  spot
where  someone  would  come  to  meet  him.  After  a  short  while  Bhagwan  Sharma  arrived  there  whom  she  knew
from  before  as  an  advocate  associated  with  RK  Anand.  At  that  time  they  were  in  her  vehicle.  She  `wired'
Kulkarni,  like  the  earlier  occasions,  and  he  went  to  meet  Bhagwan  Sharma  at  the  fixed  spot.  For  a  little  while
she  lost  them  from  her  sight.  She  then  contacted  Kulkarni  on  his  cell  phone  and  he,  feigning  to  be  talking  to  his
wife,  indicated  to  her  the  exact  spot  where  he  was  at  that  moment.  She  approached  that  spot  and  found  that
Bhagwan  Sharma  had  gone  away  and  Kulkarni  was  talking  with  a  Sikh  person  whom  he  later  identified  as
`Lovely'.  They  moved  around  and  talked  for  a  pretty  long  time.  In  the  end  Lovely  got  into  his  car  and  drove
away.  Kulkarni  then  called  her  on  the  cell  phone  to  find  out  where  her  vehicle  was  parked.  He  came  back  to
her.  She  switched  off  the  camera.  He  narrated  to  her  what  transpired  in  the  meetings  with  Bhagwan  Sharma  and
Lovely.  She  stated  in  the  affidavit  that  the  entire  episode  lasted  for  over  an  hour  and  a  half.  All  through  she  had
Kulkarni  in  her  sight  except  for  the  short  period  as  indicated  above.  She  also  stated  that  as  the  episode  went  on
for  a  long  time  the  batteries  of  the  hidden  camera  got  exhausted  and,  therefore,  the  recording  of  the  meeting
ended  abruptly.  Once  all  the  material  collected  in  course  of  the  sting  operations  came  in  possession  of  NDTV  it
was  carefully  examined  and  evaluated  and  the  editorial  team  at  NDTV  came  to  the  view  that  in  the  larger  public
interest  it  was  their  duty  to  put  the  whole  matter  in  the  public  domain.  The  decision  was  thus  taken  to  telecast
a  special  programme  under  the  caption  `BMW  expose'.  The  recordings  made  in  the  sting  operations  were  then
very  carefully  edited  for  making  a  programme  that  could  be  telecast.  The  process  of  editing  took  three  days.  The
chips  were  copied  onto  CDs  in  her  presence  and  under  her  supervision.  She,  at  all  time,  retained  the  custody  of
the  original  chips.  At  all  successive  stages  she  was  personally  present  to  ensure  the  factual  accuracy  of  the
edited  version  incorporated  in  the  programme.  But  once  the  programme  was  made  Kulkarni  completely  changed
his  position  and  strongly  opposed  the  telecast  of  the  programme.  He  asked  her  not  to  telecast  the  programme
saying  that  he  and  his  wife  were  facing  threat  to  their  lives.  He  would  not  clearly  spell  out  the  nature  of  the
threat  or  its  source  but  simply  oppose  the  telecast.  In  view  of  his  plea  that  he  and  his  wife  faced  threat  to  their
lives  it  was  decided  to  defer  the  telecast  till  his  examination-in-chief  in  the  court  was  over.  She  then  stated  about
Kulkarni's  interview  (without  stating  the  date  on  which  it  was  recorded)  on  camera  in  the  NDTV  studio  in  which
he  spoke  about  why  and  how  he  carried  out  the  stings.  Coming  back  to  the  telecast  she  said  that  she  met
Kulkarni  on  the  dates  of  his  appearance  in  the  trial  court  on  May  14,  17  and  29  but  was  not  able  to  persuade
him  to  agree  to  the  telecast.  He  was  not  willing  to  give  his  consent  even  on  May  29  but  then  the  people  at
NDTV  felt  that  his  stand  was  quite  contradictory  to  the  objective  avowed  by  him  for  carrying  out  the  stings  with
the  help  of  NDTV;  by  that  date  his  examination-in-chief  was  over  and  he  was  also  provided  with  police  protection.
Taking  all  those  facts  and  circumstances  into  account  it  was  decided  to  go  ahead  with  the  telecast  regardless  of
Kulkarni's  objections.  The  programme  was,  accordingly,  telecast  on  May  30,  2007.  In  course  of  the  telecast  the
anchor  of  the  show  engaged  with  RK  Anand  and  presented  his  version  too  before  the  viewers.  IU  Khan  was
similarly  tried  to  be  contacted  but  he  was  indisposed.  In  the  end  the  affidavit  gave  a  list  of  all  the  materials
submitted  in  the  court  along  with  it.

39.  In  Poonam  Agarwal's  affidavit  NDTV  took  the  stand  that  the  stings  were  conceived  and  executed  by  Kulkarni.
Its  own  role  was  only  that  of  the  facilitator.  Kulkarni  would  choose  the  date  and  time  and  venue  of  the  meetings
where  he  would  like  to  do  the  sting.  He  would  fix  up  the  meetings  not  in  consultation  with  Poonam  Agarwal  but
on  his  own.  He  would  simply  tell  her  about  the  meetings  and  she  would  provide  him  with  the  wherewithal  to  do
the  sting.  She  would  not  ask  him  when  and  how  and  for  what  purpose  the  meeting  was  fixed  even  though  it  may
take  place  at  such  strange  places  as  the  VIP  lounge  of  the  airport  or  a  car  travelling  from  outside  the  Delhi
High  Court  to  South  Extension.  She  would  not  ask  him  even  about  any  future  meetings  or  his  further  plans.

Proceeding  resumes:
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40.  On  July  25,  2007  when  the  matter  next  came  up  before  the  Court  the  affidavit  of  Poonam  Agarwal  was
already  submitted  before  it.  On  that  date  the  counsel  for  NDTV  took  the  Court  through  the  transcripts  of  the
sting  recordings  and  submitted  that  the  three  advocates  and  the  other  person  Lovely,  the  subjects  of  the  sting,
had  prima  facie  interfered  with  the  due  administration  of  criminal  justice.  The  Court,  however,  deferred  any
further  action  in  the  matter  till  it  viewed  for  itself  the  original  sting  recordings.  On  that  date  it  appointed  Mr.
Arvind  K.  Nigam,  Advocate  as  amicus  curiae  to  assist  the  court  in  the  matter.

41.  On  July  31,  2007,  one  Mr.  Vinay  Bhasin,  Senior  Advocate,  tried  to  intervene  stating  that  the  action  of  NDTV
in  telecasting  a  programme  based  on  sting  operations  in  connection  with  a  pending  criminal  trial  itself  amounted
to  interference  with  the  administration  of  criminal  justice.  On  the  same  day  both  RK  Anand  and  IU  Khan  also
tried  to  intervene  in  the  Court  proceedings  and  sought  to  put  forward  their  point  of  view.  The  Court,  however,
declined  to  hear  them,  pointing  out  that  there  was  no  occasion  for  it  at  that  stage  since  no  notice  was  issued  to
them.

42.  On  August  7,  2007,  the  Court  on  a  consideration  of  all  the  materials  coming  before  it  came  to  the  view  that
prima  facie  the  actions  of  RK  Anand,  IU  Khan,  Bhagwan  Sharma  and  Lovely  (who  was  dead  by  then)  were  aimed
at  influencing  the  testimony  of  a  witness  in  a  manner  so  as  to  interfere  with  the  due  legal  process.  Their  actions
thus  clearly  amounted  to  criminal  contempt  of  court  as  defined  under  clause  (ii)  &  (iii)  of  section  2(c)  of  the
Contempt  of  Courts  Act.  The  Court  accordingly  passed  the  following  order:

"From  your  aforesaid  acts  and  conduct  as  discerned  from  the  CDs  and  their  transcripts,  the  affidavit  23rd  July,
2007  of  Ms.  Poonam  Agarwal  along  with  its  annexures,  we  are,  prima  facie,  satisfied  that  you  Mr.  R.K.  Anand,
Senior  Advocate,  Mr.  I.  U.  Khan,  Senior  Advocate,  Mr.  Sri  Bhagwan,  Advocate  and  Mr.  Lovely  have  wilfully  and
deliberately  tried  to  interfere  with  the  due  course  of  judicial  proceedings  and  administration  of  justice  by  the
courts.  Prima  facie  your  acts  and  conduct  as  aforesaid  was  intended  to  subvert  the  administration  of  justice  in
the  pending  trial  and  in  particular  influence  the  outcome  of  the  pending  judicial  proceedings.

"Accordingly,  in  exercise  of  the  powers  under  Article  215  of  the  Constitution  of  India,  we  do  hereby  direct
initiation  of  proceedings  for  contempt  and  issuance  of  notice  to  you,  Mr.  RK  Anand,  Senior  Advocate,  Mr.  IU
Khan,  Senior  Advocate,  Mr.  Shri  Bhagwan,  Advocate  and  Mr.  Lovely  to  show  cause  as  to  why  you  should  not  be
proceeded  and  punished  for  contempt  of  court  as  defined  under  Section  2(c)  of  the  Contempt  of  Courts  Act  and
under  Article  215  of  the  Constitution  of  India.

"You  are,  therefore,  required  to  file  your  reply  showing  cause,  if  any,  against  the  action  as  proposed  within  four
weeks.

"Noticees  and  contemnors  shall  be  present  in  Court  on  the  next  date  of  hearing  i.e.  24th  September,  2007.

"Registry  is  directed  to  supply  under  mentioned  material  to  the  noticees:-

"(i)  Copy  of  the  order  dated  7th  August,  2007;

"(ii)  Affidavit  of  Ms.  Poonam  Agarwal  dated  23rd  July,  2007  together  with  annexures  including  the  four  copies  of
CDs  filed  along  with  the  affidavit;

"(iii)  Copies  of  the  corrected  transcripts  filed  on  6th  August,  2007  in  terms  of  the  order  dated  31st  July,  2007;

"(iv)  Copies  of  6  CDs,  including  one  edited  and  five  unedited  containing  the  original  footage  which  were  produced
on  6th  June,  2007.

"NDTV  shall  make  available  to  the  Registry  sufficient  number  of  copies  of  the  CDs.  and  transcripts,  which  the
Registry  has  to  supply  to  the  noticees  as  above."

172



R.K.Anand V. Registrar,Delhi High Court

Printed For: Naman Joshi 26-08-2020 On: 01:57:AM

43.  In  response  to  the  notice  RK  Anand,  instead  of  filing  a  show  cause,  first  filed  a  petition  (on  September  5,
2007)  asking  one  of  the  judges  on  the  Bench,  namely,  Manmohan  Sarin  J.  to  recuse  himself  from  the  hearing  of
the  matter.  The  recusal  petition  and  the  review  petition  arising  from  it  were  rejected  by  the  High  Court  by
orders  dated  October  4  and  November  29,  2007.  We  will  be  required  to  consider  the  unpleasant  business  of  the
recusal  petition  in  greater  detail  at  its  proper  place  later  in  the  judgment.

44.  While  the  matter  of  recusal  was  still  pending  a  grievance  was  made  before  the  Court  (on  September  24)  that
along  with  the  notice  the  proceedees  were  given  only  five  CDs,  though  the  number  of  CDs  submitted  by  NDTV
before  the  Court  was  six.  Counsel  for  NDTV  explained  that  the  contents  of  two  of  the  CDs  were  copied  onto  a
single  CD  and  hence,  the  number  of  CDs  furnished  to  the  noticees  had  come  down  to  five.  Counsel  for  the  TV
channel,  however,  undertook  to  provide  fresh  sets  of  six  CDs  to  each  of  the  noticees.

45.  On  September  28,  2007  counsel  for  IU  Khan  was  granted  permission  for  viewing  the  six  CDs  submitted  by
NDTV  on  the  courts  record.

46.  On  October  1,  IU  Khan  filed  his  affidavit  in  reply  to  the  notice  issued  by  the  High  Court  and  RK  Anand  and
Bhagwan  Sharma  filed  their  affidavits  on  October  3,  2007.

YET  ANOTHER  TELECAST:

47.  In  the  evening  of  December  3,  2007  NDTV  telecast  yet  another  programme  from  which  it  appeared  that  RK
Anand  and  Kulkarni  were  by  no  means  strangers  to  each  other  and  the  association  between  the  two  went  back
several  years  in  the  past.  Kulkarni,  under  the  assumed  name  of  Nishikant,  had  stayed  in  RK  Anand's  villa  in
Shimla  for  some  time.  There  he  also  had  a  brush  with  the  law  and  was  arrested  by  the  police  in  Una  (HP).  He
had  spent  about  forty  five  days  in  jail.  From  the  HP  police  record  it  appeared  that  after  coming  on  the  scene  in
the  BMW  case  he  spent  some  time  in  hotels  in  Rajasthan  and  Gurgaon  with  the  Nanda's  paying  the  bills.

48.  This  time  RK  Anand  did  not  give  any  legal  notice  to  NDTV  seeking  apology  or  claiming  damages  etc.  but  on
the  following  day  (December  4)  he  made  a  complaint  about  the  telecast  before  the  Court.  The  Court  directed
NDTV  to  produce  all  the  original  materials  concerning  the  telecast  and  its  transcript.  The  Court  further  directed
NDTV  to  file  an  affidavit  giving  details  in  regard  to  the  collection  of  the  materials  and  the  making  of  the
programme.

49.  In  response  to  the  High  Court's  direction  one  Deepak  Bajpai,  Principal  Correspondent  with  NDTV  filed  an
affidavit  on  its  behalf  on  December  11,  2007.  In  the  affidavit  it  was  stated  that  following  a  reference  to  HP  in
the  conversation  between  RK  Anand  and  Kulkarni  in  the  second  sting  that  took  place  in  the  car  he  went  to
Shimla  and  other  places  in  Himachal  Pradesh  and  made  extensive  investigations  there.  Kulkarni  was  easily
identified  by  the  people  there  through  his  photograph.  On  making  enquiries  he  came  to  learn  that  in  the  year
2000  Kulkarni  lived  in  RK  Anand's  villa  called  `Schilthorn'  in  Shimla  for  about  a  year  under  the  assumed  name  of
Nishikant.  While  staying  there  he  corresponded  with  an  insurance  company  on  behalf  of  RK  Anand,  using  his
letter-head,  in  connection  with  some  insurance  claim.  Interestingly,  there  he  also  obtained  a  driving  licence
describing  himself  as  Nishikant  Anand  son  of  RK  Anand.  In  Shimla  and  in  other  places  in  Himachal  he  also
duped  a  number  of  traders  and  businessmen.  In  Una  he  was  arrested  by  Police  on  suspicion  and  he  had  to  spend
about  45  days  in  jail.

50.  In  reply  to  the  affidavit  filed  by  Deepak  Bajpai,  RK  Anand  filed  an  affidavit  on  January  10,  2008  in  which  he
mostly  tried  to  point  out  the  discrepancies  in  the  sting  recordings  and  contended  that  those  were  inadmissible  in
evidence.

PROCEEDINGS  BEFORE  THE  HIGH  COURT:

51.  After  putting  the  recusal  petition  and  the  review  application  out  of  its  way,  the  Court  took  up  the  hearing  of
the  main  matter  that  was  held  on  many  dates  spread  over  a  period  of  four  months  from  December  4,  2007  to
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May  2,  2008.  RK  Anand  appeared  in  person  while  IU  Khan  was  represented  through  lawyers.  Neither  RK  Anand
nor  IU  Khan  (nor  for  that  matter  Bhagwan  Sharma)  tendered  apology  or  expressed  regret  or  contrition  for  their
acts.  IU  Khan  simply  denied  the  charge  of  trying  to  interfere  with  the  due  course  of  judicial  proceedings  and
administration  of  justice  by  the  Courts.  He  took  the  stand  that  the  expressions  and  words  he  is  shown  to  have
uttered  in  his  meeting  with  Kulkarni  were  misinterpreted  and  a  completely  different  meaning  was  given  to  them
to  suit  the  story  fabricated  by  the  TV  channel  for  its  programme.

52.  RK  Anand  on  his  part  took  a  posture  of  defiant  denial  and  tried  to  present  himself  as  one  who  was  more
sinned  against  than  a  sinner.  Before  coming  to  his  own  defence  he  raised  a  number  of  issues  concerning  the  role
of  the  mass  media  in  general  and,  in  particular,  in  reporting  about  the  BMW  case.  He  contended  that  it  was
NDTV  that  was  guilty  of  committing  contempt  of  Court  as  the  programmes  telecast  by  it  on  May  30,  2007  (and
on  subsequent  dates)  clearly  violated  the  sub-judice  rule.  On  this  issue,  however,  he  was  strangely  ambivalent;  he
would  not  file  an  application  before  the  Court  for  initiating  contempt  proceedings  against  the  TV  channel  but
`invite'  the  Court  to  suo  moto  take  appropriate  action  against  it.  He  next  submitted  that  the  Court  should  rein  in
and  control  the  mass  media  in  reporting  court  matters,  especially  live  cases  pending  adjudication  before  the  court,
arguing  that  media  reports  mould  public  opinion  and  thereby  tend  to  goad  the  court  to  take  a  certain  view  of  the
matter  that  may  not  necessarily  be  the  correct  view.  He  also  urged  the  Court  to  lay  down  the  law  and  guidelines
in  respect  of  stings  or  undercover  operations  by  media.  After  an  elaborate  discussion  the  High  Court  rejected  all
the  contentions  of  the  contemnors  based  on  these  issues.  Before  us  these  issues  were  not  raised  on  behalf  of  the
appellants.  But  we  must  observe  we  fail  to  see  how  those  issues  could  be  raised  before  the  High  Court  as  pleas
in  defence  of  a  charge  of  criminal  contempt  for  suborning  a  witness  in  a  criminal  trial.  In  the  overall  facts  and
circumstances  of  the  case  it  was  perfectly  open  to  the  High  Court  to  deal  with  those  issues  as  well.  But  it
certainly  did  not  lie  with  anyone  facing  the  charge  of  criminal  contempt  to  plead  any  alleged  wrong  doing  by  the
TV  channel  as  defence  against  the  charge.  If  the  telecast  of  the  programme  concerning  a  pending  trial  could  be
viewed  as  contempt  of  Court;  or  if  the  stings  preceding  it,  in  any  way,  violated  the  rights  of  the  subjects  of  the
stings  those  would  be  separate  issues  to  be  dealt  with  separately.  In  case  of  the  former  the  matter  was  between
the  Court  and  the  TV  channel  and  in  the  latter  case  it  was  open  to  the  aggrieved  person(s)  to  seek  his  remedies
under  the  civil  and/or  criminal  law.  As  a  matter  of  fact  RK  Anand  had  given  a  legal  notice  to  NDTV  that  he  did
not  pursue.  But  neither  the  stings  nor  the  telecast  would  absolve  the  contemnors  of  the  grave  charge  of
suborning  a  witness  in  a  criminal  trial.  We  have,  therefore,  not  the  slightest  doubt  that  the  High  Court  was  quite
right  in  rejecting  the  contemnors'  contentions  based  on  those  so  called  preliminary  issues.

53.  The  contemnors  then  raised  the  issues  of  the  nature  of  contempt  jurisdiction  and  the  onus  and  the  standard
of  proof  in  a  proceeding  for  criminal  contempt.  They  further  questioned  the  admissibility  of  the  sting  recordings
and  contended  that  those  recordings  were  even  otherwise  unreliable.  In  course  of  hearing  RK  Anand  tried  to
assail  the  integrity  of  the  CDs  furnished  to  him  that  were  the  reproductions  from  the  original  of  the  sting
recordings.  According  to  him,  there  were  several  anomalies  and  discrepancies  in  those  recordings  and  (on  January
29,  2008)  he  submitted  before  the  Court  that  from  the  CDs  furnished  to  him  he  had  got  another  CD  of  eight
minutes  duration  prepared  in  order  to  highlight  the  tampering  in  the  original  recording.  He  sought  the  Court's
permission  to  play  his  eight  minute  CD  before  it.  On  RK  Anand's  request  the  Court  viewed  the  eight  minute  CD
submitted  by  him  on  February  5,  2008.  On  February  27,  2008  the  Court  directed  NDTV  to  file  an  affidavit  giving
its  response  to  the  CD  prepared  by  RK  Anand.  As  directed,  NDTV  filed  the  affidavit,  sworn  by  one  Dinesh  Singh,
on  March  7,  2008.  The  affidavit  explained  all  the  objections  raised  by  RK  Anand  in  his  eight  minute  CD.  RK
Anand  then  filed  a  petition  (Crl.  M.  4012/2008)  on  March  31,  2008  for  sending  the  original  CDs  for  examination
by  the  Central  Forensic  Science  Laboratory.

54.  Besides  this,  RK  Anand  filed  a  number  of  interlocutory  applications  in  course  of  the  proceedings.  Only  three
of  those  are  relevant  for  us  having  regard  to  the  points  raised  in  the  hearing  of  the  appeal.  Those  were:  (I)
Crl.M.  No.  13782  of  2007  filed  on  December  3,  2007  for  summoning  Poonam  Agarwal  for  cross-examination,  (II)
Crl.M.  No.  4010  of  2008  filed  on  March  31,  2008  for  initiating  proceeding  of  perjury  against  NDTV  and  Poonam
Agarwal  for  deliberately  making  false  statements  on  affidavits  and  fabricating  evidence  and  (III)  Crl.M.  No.  4150
of  2008  filed  on  April  2,  2008  asking  the  Court  to  direct  NDTV  to  place  all  the  original  microchips  before  it  and
to  furnish  him  copies  directly  reproduced  from  those  chips.  Apart  from  the  above,  RK  Anand  also  filed  before  the
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High  Court  on  March  31,  2008  an  application  in  the  nature  of  written  arguments.

55.  On  conclusion  of  oral  submissions,  on  April  5,  2008  the  Court,  in  presence  of  the  three  contemnors  and  their
counsel,  viewed  all  the  original  materials  of  the  sting  operations  submitted  before  it  by  NDTV.  In  the  order
passed  on  that  date  it  recorded  the  proceeding  of  the  day  as  under:

"The  under  mentioned  recordings  were  played  in  court  today  in  the  presence  of  noticees,  their  counsel  and  the
amicus  curiae:

(i)  Bag  camera  chip  of  conversation  with  Shri  I.  U.  Khan  on  28.4.2007;

(ii)  Button  camera  DVD  of  conversation  with  Shri  I.  U.  Khan  on  28.4.2007;

(iii)  Button  camera  chip  of  conversation  with  Shri  R.  K.  Anand  on  6.5.2007;

(iv)  Button  camera  chip  of  conversation  with  Shri  R.  K.  Anand  on  8.5.2007;

(v)  Button  Camera  Chip  of  conversation  with  Sri  Bhagwan  Sharma;  Shri  Lovely;

(vi)  Telecast  of  second  expose  of  3.12.2007  at  H.P.  stay  of  Sunil  Kulkarni  Mr.  Huzefa  Ahmedi  for  noticee  Mr.  I.
U.  Khan  and  Mr.  R.  K.  Anand  for  himself  and  Sri  Bhagwan  offered  their  comments  on  the  inferences  to  be  drawn
from  the  video  recordings  and  the  conversations  therein.

Re-notify  on  10th  April,  2008  at  2.30  p.m.  for  conclusion  of  submissions  on  behalf  of  noticees."

56.  On  the  next  date  April  10,  2008  RK  Anand  concluded  his  submission  and  the  counsel  for  IU  Khan  filed  reply
to  the  written  submission  of  amicus  curiae.  The  matter  came  up  once  more  before  the  Court  on  May  2,  2008
when  the  Court  after  giving  some  direction  to  NDTV  and  amicus  curiae,  reserved  judgment  in  the  case  which  was
finally  pronounced  on  August  21,  2008.  The  Court  held  that  the  contempt  jurisdiction  of  a  Court  is  sui  generis.
The  provisions  of  CrPC  and  the  Evidence  Act  are  not  applicable  to  a  proceeding  of  contempt.  In  dealing  with
contempt,  the  Court  was  entitled  to  devise  its  own  procedure  but  it  must  firmly  adhere  to  the  principles  of
natural  justice.  The  Court  also  found  and  held  that  the  recordings  of  the  stings  on  the  microchips  and  their
reproduction  on  the  CDs  were  completely  genuine  and  unimpeachable  and  hence,  those  materials  could  not  only
be  taken  in  evidence  but  fully  relied  on  in  support  of  the  charge.

57.  The  High  Court  rejected  all  the  interlocutory  applications  filed  by  RK  Anand.  As  to  the  request  to  call
Poonam  Agarwal  for  cross-examination  the  Court  observed  that  what  transpired  between  RK  Anand  and  Kulkarni
in  the  sting  meetings  was  there  on  the  microchips  and  the  CDs,  copied  from  those  chips,  for  anyone  to  see  and
no  statement  by  Poonam  Agarwal  in  her  cross-examination  would  alter  that  even  slightly.  The  Court  further
recorded  its  finding  that  the  microchips  were  not  subjected  to  any  tampering  etc.  and  hence,  rejected  the  petition
for  proceeding  against  NDTV  for  perjury.  In  regard  to  the  other  petitions  the  Court  observed  that  those  were
moved  in  desperation  and  for  exerting  pressure  on  NDTV  and  Poonam  Agarwal.  The  Court  further  observed  that
the  original  chips  were  in  the  safe  custody  of  NDTV  and  there  was  no  need  for  those  chips  to  be  deposited  in
Court.  The  contents  of  the  microchips  were  viewed  by  the  proceedees  and  the  CDs  onto  which  the  microchips
were  copied  were  handed  over  to  them.  The  proceedees,  therefore,  had  no  cause  for  grievance  and  the
submission  to  send  the  microchips  for  forensic  examination  or  for  directing  NDTV  to  submit  the  original
microchips  before  the  High  Court  had  no  substance  or  merit.

58.  In  the  end  the  Court  held  that  the  circumstances  and  the  manner  in  which  the  meetings  took  place  between
the  proceedees  and  Kulkarni  and  the  exchanges  that  took  place  in  those  meetings  as  evidenced  from  the  sting
recordings  fully  established  that  both  IU  Khan  and  RK  Anand  were  guilty  of  the  charges  framed  against  them.  It
accordingly  convicted  them  for  criminal  contempt  of  Court  and  sentenced  them  as  noticed  above.
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SOME  OF  THE  ISSUES  ARISING  IN  THE  CASE:

59.  These  are  broadly  all  the  facts  of  the  case.  We  have  set  out  the  relevant  facts  in  considerable  detail  since  we
do  not  see  this  case  as  simply  a  matter  of  culpability,  or  otherwise,  of  two  individuals.  Inherent  in  the  facts  of
the  case  are  a  number  of  issues,  some  of  which  go  to  the  very  root  of  the  administration  of  justice  in  the
country  and  need  to  be  addressed  by  this  Court.

The  two  appeals  give  rise  to  the  following  questions:

1.  Whether  the  conviction  of  the  two  appellants  for  committing  criminal  contempt  of  court  is  justified  and
sustainable?

2.  Whether  the  procedure  adopted  by  the  High  Court  in  the  contempt  proceedings  was  fair  and  reasonable,
causing  no  prejudice  to  the  two  appellants?

3.  Whether  it  was  open  to  the  High  Court  to  prohibit  the  appellants  from  appearing  before  the  High  Court  and
the  courts  sub-ordinate  to  it  for  a  specified  period  as  one  of  the  punishments  for  criminal  contempt  of  court?

4.  Whether  in  the  facts  and  circumstances  of  the  case  the  punishments  awarded  to  the  appellants  can  be  said  to
be  adequate  and  commensurate  to  their  misdeeds?  Apart  from  the  above,  some  other  important  issues  arise  from
the  facts  of  the  case  that  need  to  be  addressed  by  us.  These  are:

5.  The  role  of  NDTV  in  carrying  out  sting  operations  and  telecasting  the  programme  based  on  the  sting  materials
in  regard  to  a  criminal  trial  that  was  going  on  before  the  court.

6.  The  declining  professional  standards  among  lawyers,  and

7.  The  root-cause  behind  the  whole  affair;  the  way  the  BMW  trial  was  allowed  to  go  directionless

60.  On  these  issues  we  were  addressed  at  length  by  Mr.  Altaf  Ahmed,  learned  Senior  Advocate  appearing  for  RK
Anand  and  Mr.  P.  P.  Rao,  learned  Senior  Advocate  appearing  on  behalf  of  IU  Khan.  We  also  heard  Mr.  Harish
Salve,  learned  Senior  Advocate  representing  NDTV,  which  though  not  a  party  in  the  appeals  was,  nevertheless
issued  notice  by  us.  We  also  received  valuable  assistance  from  Mr.  Gopal  Subramanium,  Senior  Advocate  and  Mr.
Nageshwar  Rao,  Senior  advocate,  the  amici  appointed  by  us  having  regard  to  the  important  issues  involved  in  the
case.  We  spent  a  full  day  viewing  all  the  sting  recordings,  the  recording  of  the  programmes  telecast  by  NDTV  on
May  30,  2007  and  the  eight  minute  CD  prepared  by  RK  Anand.  Present  at  the  viewing  were  all  the  counsel  and
one  of  the  appellants,  namely  RK  Anand.

RK  ANAND'S  APPEAL

61.  Before  adverting  to  anything  else  we  must  deal  with  the  appeals  proper.  In  order  to  judge  the  charge  of
criminal  contempt  against  the  appellants  it  needs  to  be  seen  what  actually  transpired  between  Kulkarni  and  the
two  appellants  in  the  stings  to  which  they  were  subjected.  And  for  that  we  shall  have  to  examine  the  raw  sting
recordings.

62.  Taking  the  case  of  RK  Anand  first  we  go  to  the  sting  done  on  him  on  May  6,  2007  when  Kulkarni  met  him
in  the  VIP  lounge  at  the  domestic  terminal  of  IGI  Airport,  Delhi.  Here,  it  needs  to  be  recalled  that  as  Kulkarni
was  behind  the  camera  (which  was  fixed  to  his  shirt  front)  he  is  not  seen  in  the  picture.  What  one  sees  and
hears  are  the  pictures  of  whomsoever  he  is  engaged  with  and  their  voices.  The  video  begins  with  Kulkarni
approaching  the  guard  at  the  entrance  of  the  airport  building  and  asking  him  about  the  public  address  system
from  where  he  could  contact  RK  Anand  who  was  inside  the  airport  building  in  the  VIP  lounge.  The  following  are
the  extracts  from  the  transcript  of  the  sting  recording  of  the  meeting  that  would  give  an  idea  how  the  meeting
between  the  two  took  place  and  what  was  said  in  the  meeting.
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THE  EXCHANGE  BETWEEN  KULKARNI  &  RK  ANAND:

Kulkarni:  Excuse  me,  apka  announcement  kaha  hai?

Someone:  Kis  liye?

Kulkarni:  Mr.  RK  Anand,  yaha  hai,  ex  Member  of  Parliament,  mujhe  unse  milna  hai,  urgent....I  think  woh  udhar  hi
hai.

KULKARNI  ON  THE  PUBLIC  TELEPHONE  AT  THE  AIRPORT

Kulkarni:  Hello  Haanji  boss,  bahar  hi  hoo...gate  No.1  gate  No.2  ke  beech  mein,  Ha,  VIP  gate  ok...I'll  be  there.  Ya,
ya,  ya,  ya,  ok.

KULKARNI  HANGS  UP  AND  PROCEEDS  TOWARDS  THE  VIP  GATE

Kulkarni:  Poonam,  keep  your  mobile  on!  Ok!  and  keep  it  with  your  recorder!  Ok!  Ok!  I'm  leaving  for  the  VIP
gate...he  is  waiting  there..ok...ok

Anand:  Kya  badmashi  karte  rehte  ho?

Kulkarni:  Main  aapko  wohi  time  bata  raha  tha  ke  mujhe  sab  kuch  pata  tha  ye..isi  liye  hamne...but  lekin  nobody
believed  me...(Anand  laughing)

Anand:  Acha  Tu  mere  saath  badmashi  karni  band  kar  de...tu  banda  ban  ja.

Kulkarni:  Aap  banaoge  to  banoonga.

Anand:  Agar  nahi  banega  to  main  maroonga  (Kulkarni:  cuts  in)

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Kulkarni:  Ab  kya  strategy  banani  hai  batao.

Kulkarni:  Maine  message  bheja  tha  khan  saab  ke  pass...aapko  shayad  mila  hoga

Anand:  Haan...mil  gaya  tha

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Anand:  Main  kya  bola?  (Laughs)

Anand:  Acha  let  me  come  back  tomorrow,  meri  flight  ayegi  koi  saare  nau  (9.30)  baje..tum

ghar  mein  xxxx.

Kulkarni:  Han  that  will  be  better  because  I  dont  want.....

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Anand:  Haan  ab....ab  mujhe  batao...

Anand:  Ab  batao  mereko......
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Kulkarni:  Mujhe  bola  dhai  crore  doonga...aap  batao  mereko.

Anand:  Hain?

Kulkarni:  Dhai  crore.....

Anand:  Tu  paanch  crore  maang  le.....

Kulkarni:  Main  paanch  crore  maang  leta  hoo...

Anand:  Tere  ko  cross  examine  maine  zaroor  karna  hai!

Kulkarni:  Aur  doosri  baat....cross  examine  aap  karoge  mereko?  (Anand  laughs)

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Kulkarni:  Jab  bhi  mereko  zaroorat  padegi  main  ghar  pe  aa  jaunga,  mujhe  pata  hai.

Anand:  Chalo  let  me  come  back  tomorrow  evening,  you  come  and  meet  me  in  the  night...in  the  farm....don't  meet
me  outside.

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Kulkarni:  Nahi  aaj  jaroori  tha  isliye  main  mila...nahi  to  main..I  avoid  it..

Anand:  Nahi  farm  pe  milna.

Kulkarni:  Aur  doosri  baat...yeh  inhe  bhi  jante  ho...yeh  dekho  its  Commando...ok

Anand:  Ya,  Tomorrow  evening,  bye!

The  second  sting  took  place  on  May  8,  2007  in  the  car.  Extracts  from  the  transcript  of  that  meeting  are  as
follows.

Kulkarni:  kyon  office  mein  bhi  aur  ghar  pe  bhi  mat  millo...yeh  sare  log  mere  peeche...

Anand:  yahan  kyon  milte  ho  phir?

Kulkarni:  Yahan  koi  nahi  dekhta...acha  abhi  kya  karna  hai  batao.

Xxxxxxxxxxxxxxxxxxxxxxxxxxxx

Anand:  Ab  dekho  tum  xxxx  tum  xx  .paise  xxxxx

Kulkarni:  Main....yeh  sab  main  kaise  boloonga...ab  yeh  sab  drama  yeh  kar  rahe  hai  na...drama  kar  rehe  hai  poora
hi...ab  dekho  jo  hua  so  hua....

Anand:  Baat  to  tumhare  samne  karonga,  peeche  to  karongaa  nahi....

Kulkarni:  Vo  to  mainbhi  janta  hoo

Anand:  Samne  baat  hogi  tumhare
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Kulkarni:  Kal  kya  mere  ko  nikaal  rahe  ho  kya...311  se?

Anand:  Nikal  doo?

Kulkarni:  Nahi..nahi  mat  nikalna  xxx

Anand:  Nahi  Nikalta

Kulkarni:  Nahi  Nahi  mat  nikalna..withdraw  karva  lo  na  aap...jab  main  aapke  saath  hoo,  jo  marzi  karne  ke  liye
tyaar  hoo.  to  yeh  kaye  ke  liye  High  Court  main  laga  diya  aapne..aur  mere  upar  aapko  itna  bhi  bharosa  nahi  hai
kya.....theek  hai  gussa  ho  jata  hoo  main  xxxx..

Anand:  Nahi  Nahi

Kulkarni:  Lekin  aana  hai.....depose  karna  hai.

Anand:  Ab  usse  kya  baat  karni  hai...batao,  Reasonable  baat  karo.

Kulkarni:  Aap  decide  karo.

Anand:  Tum  decide  karo.

Anand:  Woh  to  you  decide."

Kulkarni:  30,000  crores...CBI  ne  2300  crores..big  investment...84  crores

Anand:  Vo  choddo  Kulkarni:  Kyon..kyon  Chodo..kyon  chodo?..  Aap..main  aapka  beta  hoo.  bolo.

Anand:  Tumhara  bheja  kharaab  ho  gaya  hai...(Laughs)

Kulkarni:  Kharaab  ho  gaya  hai  na  abhi....

Anand:  Haa  bheja  kharaab  ho  raha  hai.

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Anand:  So  you  have  not  taken  the  summon?

Kulkarni:  Na...not  al  all.  Jab  tak  aap  nahin  bataoge,  Khan  sahib  nahi  bataenge  tab  main  summon  kaise  lu.

Anand:  How  did  Ramesh  Gupta  inform  him  that  you  have  taken  the  summons?

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Kulkarni:  Ab  maine  kya  karna  hai..maine  summon  liya  nahi  hai..aap  mere  upar  to  bharosa  kar  sakte  ho  na?

Anand:  Poora,  mujhe  to  poora...

Kulkarni:  Poora  vishwas  hai  na?  To  maine  summon  nahi  liya  ha...

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Anand:  I'm  out  of  touch...I'm  not  in  trial,  I'm  in  High  Court  so  I  don't  know...anyhow..what  statement  you  are
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supposed  to  make..we  will  decide  about  it...First  of  all,  meet  the  bugger  and  talk  to  him.  And  be  reasonable.
Don't  be  unreasonable  like  what  you  told  me  that  day.  Don't  be  silly!

Kulkarni:  Kitna  Mango?

Anand:  Chodo  na...bat  samjha  kar  yaar...aadmi  ko  zindagi  main  aur  bhi  bade  kaam  aate  hai...aise  nahi  karte..that
fellow  is  sick  you  know..that  man..jo  kya  naam  hai  uska  xxx  Kulkarni:  Hmm.

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Anand:  Talk  to  me  around  seven  forty  five.

Kulkarni:  Ok

Anand:  Ok

Kulkarni:  Sir..

Anand:  Then  we'll  decide  about  it.

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Kulkarni:  Hmm.  Paune  aath  (8)  baje  I'll  get  back  to  you..agar  paune  aath  (8)  baje  aap  bulate  ho  to  main  aaju-
baaju  ke  area  main  hi  rehta  hoo..Kanth  ko  bula  lena  bas..meri  ek  dil  ki  bhadaas  niklane  do  bas...do  minute.

Anand:  Aaju  baju  mein  hi  rehna,  main  tumhe  bula  lunga.

Kulkarni:  Isme  bachana  hai  na  usko  Sanjeev  ko?

Anand:  xx  Kabhi  kisika  bura  mat  kiya  karo.  Panga  lene  ka  kaya  faydaa.!

Kulkarni:  Theek  hai.

Kulkarni:  Nahi..lekin  kaise  kya  karna  hai  vo  aapne  aur  khan  sahab  ne  decided  karna  hai..after  all  it  was  merely
an  accidentxxx.

Anand:  And  he  remained  in  jail  for  8-9  months...yaar.

Kulkarni:  To  main..to  mere  ko  bhool  jayoge  aap..pentalis  (45)  din.

Anand:  Kaise.

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Anand:  You  were  enjoying..

Kulkarni:  Kya,...

Anand:  You  were  enjoying.  Not  that  you  were  in  a  problem..uski  to  dikkat  hai  bechare  kixxxx

Kulkarni:  Nahi  Nahi..I'm  also  not  interested.  Aisi  baat  nahi  hai..

Anand:  Kabhi  kisi  ka  bura  nahi  kara  karo..aise  bhala  karne  se  hi  aadmi  to  acha  rehta  hai..kisi  ko  jhoota  nahi
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phasana  chahiye..nikal  dena  chahiye...

Kulkarni:  Chalo  theek  hai.  Aap  ke  kehne  par  main  kuch  bhi  karne  ke  liye  tayaar  hoo..aur  inki  saari  galat
information  hai.

Anand:  Aage  jake  bhi  bhagwan  ko  jawaab  dena  hota  hai  yaar..aage  bhi  jawaab....  kya  fayda  karne..xxx

Anand:  Chhuraane  se  phir  bhi  ache  rehta  hai..phasane  seto  (abuses)  bura  hi  kaam  hota  hai...  main  to  kisi  main
interested  hi  nahi  hoo..kisiko  phasane  main...

Kulkarni:  nahi  vo  to  mujhe  bhi  pata  hai...

Anand:  In  logo  ne  Narsimha  Rao  ko  phasaya..acha  thodi  hua  tah  vo..vaapis  chhuraya  tha  humne..kya  fayda  hua..

Kulkarni:  Main  aajo  baajo  main  paune  aath  baje..aap  mere  ko  bula  lena

Anand:  Give  me  a  call  at  seven  forty  five..

Kulkarni:  Ji..

Anand:  On  my  office  number.

XXXXXXXXXXXXXXXXXXXXXXXXXX

Kulkarni:  Phir  mere  khayaal  se  311  udega  nahi  na,  blood  sample  ka  udega?

Anand:  Hain?

Anand:  Kyon  udaye..jab  tumhare  pass  paise  bante  hai  to  main  kyon  udayo?

Kulkarni:  Jab  main  aapke  saath  hoo..

Anand:  Ha..to  phir  kya  hai..

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Kulkarni:  Koi  neta  log  tha..acha..seven  forty  five..

Anand:  Pakki  gal..

63.  It  is  quite  possible  that  Kulkarni  had  somehow  found  out  RK  Anand's  programme  and  RK  Anand  did  not  know
that  he  was  coming  to  meet  him  at  the  airport  but  there  can  be  no  doubt  that  he  allowed  him  to  come  to  him
and  the  meeting  took  place  with  his  consent.  From  his  opening  remark  and  the  general  tenor  of  the  conversation
it  is  evident  that  they  were  quite  free  and  familiar  with  each  other.  (We  may  recall  here  their  seven  years  old
Shimla  connection!).  Now,  when  Kulkarni  asks  him  what  strategy  was  to  be  made  it  could  mean  only  one  thing.
He  did  not  give  any  direct  reply  to  that  question  but  he  did  not  ask  Kulkarni  to  shut  up  either.  When  Kulkarni
said  that  he  was  offered  two  and  half  crores  he  indeed  mockingly  suggested  that  he  should  ask  for  five  crores
but  here  also  what  was  sought  to  be  ridiculed  was  the  sum  quoted  and  not  the  prospects  for  negotiation.  As  a
matter  of  fact  for  further  negotiation  door  was  kept  wide  open  with  the  express  invitation  for  further  meeting
albeit  at  a  discreet  place  and  time.

64. The  meeting  at  the  airport  might  or  might  not  have  been  scheduled  but  there  can  be  no  doubt  that  the
meeting  in  the  car  was  fixed  from  before.  Otherwise,  it  was  impossible  for  Kulkarni  to  enter  the  car  having
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equipped  himself  with  a  hidden  camera  and  the  recording  device  from  before  in  anticipation  that  he  would  get
the  chance  to  get  into  the  car  outside  Delhi  High  Court.  The  purpose  of  the  meeting  is  manifest  by  the
conversation  between  the  two.  It  is  also  evident  that  before  parting  another  meeting  was  fixed  in  the  evening  for
which  Kulkarni  was  to  call  up  RK  Anand  at  his  office.  As  arranged,  Kulkarni  did  telephone  at  RK  Anand's  office
but  the  meeting  did  not  take  place  there  or  with  RK  Anand.  The  meeting  took  place  at  the  South  Extension
Market  where  first  Bhagwan  Sharma  and  then  Lovely  came  to  meet  Kulkarni.  Both  claimed  that  they  were  sent  to
meet  him  by  RK  Anand.  There  is  a  very  long  transcript  of  the  sting  on  the  third  meeting,  first  between  Kulkarni
and  Bhagwan  Sharma  (who  stayed  with  Kulkarni  till  Lovely  came  there)  and  then  between  Kulkarni  and  Lovely.
The  recording  of  the  third  sting  further  makes  it  evident  that  Kulkarni  was  trying  (at  least  for  the  purpose  of  the
sting)  to  sell  himself  off  in  favour  of  the  accused  Sanjeev  Nanda  for  a  price  that  he  left  to  be  fixed  by  RK
Anand.  However  we  see  no  reason  to  advert  to  the  third  sting,  first  because  RK  Anand  was  not  personally
present  in  the  meeting  and  secondly  and  more  importantly  because  the  charge  is  fully  established  against  him  on
the  basis  of  the  two  stings  done  on  him  personally.  This  is  of  course,  provided  the  recordings  of  the  two  stings
truly  and  faithfully  represent  what  actually  transpired  in  those  two  meetings.

Submissions  on  behalf  of  RK  Anand:

65.  Mr.  Altaf  Ahmed,  learned  senior  counsel  appearing  for  RK  Anand,  submitted  that  the  High  Court  founded  the
appellant's  conviction  under  the  Contempt  of  Courts  Act  on  facts  that  were  electronically  recorded,  even  without
having  the  authenticity  of  the  recording  properly  proved.  The  High  Court  simply  assumed  the  sting  recordings  to
be  correct  and  proceeded  to  pronounce  the  appellant  guilty  of  criminal  contempt  on  that  basis.  Hence,  the
genuineness  and  accuracy  of  what  appeared  in  the  sting  recordings  always  remained  questionable.  Mr.  Ahmed
submitted  that  the  judgment  and  order  coming  under  appeal  was  quite  untenable  for  the  simple  reason  that  the
integrity  of  its  factual  foundation  was  never  free  from  doubt.  Learned  counsel  further  submitted  that  the
procedure  followed  by  the  High  Court  was  not  fair  and  the  appellant  was  denied  a  fair  trial.  He  also  submitted
that  the  High  Court  arrived  at  its  conclusions  without  taking  into  consideration  the  appellant's  defence  and  that
was  yet  another  reason  for  setting  aside  the  impugned  judgment  and  order.

Nature  of  Contempt  Proceeding:

66.  Mr.  Ahmed  submitted  that  under  the  Contempt  of  Courts  Act  the  High  Court  exercised  extra-ordinary
jurisdiction.  A  proceeding  under  the  Act  was  quasi  criminal  in  nature  and  it  demanded  the  same  standard  of
proof  as  required  in  a  criminal  trial  to  hold  a  person  guilty  of  criminal  contempt.  In  support  of  the  proposition  he
cited  two  decisions  of  this  Court,  one  in  Mritunjoy  Das  Vs.  Sayed  Hasibur  Rahman,  (2001)  3  SCC  739  and  the
other  in  Chotu  Ram  Vs.  Urvashi  Gulati  and  ors.,  (2001)  7  SCC  530.  In  both  the  decisions  the  Court  observed  that
the  common  English  phrase,  "he  who  asserts  must  prove"  was  equally  applicable  to  contempt  proceedings.  In  both
the  decisions  the  Court  cited  a  passage  from  a  decision  by  Lord  Denning  in  Re  Bramblevale  Ltd.,  (ALL  ER  pp.
1063H  and  1064B)  on  the  nature  and  standard  of  evidence  required  in  a  proceeding  of  contempt.

"A  contempt  of  court  is  an  offence  of  a  criminal  character.  A  man  may  be  sent  to  prison  for  it.  It  must  be
satisfactorily  proved.  To  use  the  time-honoured  phrase,  it  must  be  proved  beyond  reasonable  doubt.  It  is  not
proved  by  showing  that,  when  the  man  was  asked  about  it,  he  told  lies.  There  must  be  some  further  evidence  to
incriminate  him.  Once  some  evidence  is  given,  then  his  lies  can  be  thrown  into  the  scale  against  him.  But  there
must  be  some  other  evidence.  Where  there  are  two  equally  consistent  possibilities  open  to  the  court,  it  is  not
right  to  hold  that  the  offence  is  proved  beyond  reasonable  doubt."

67.  Seeking  to  buttress  the  point  learned  Counsel  also  referred  to  some  more  decisions  of  this  Court  in:  (i)  Anil
Rattan  Sarkar  vs.  Hirak  Ghosh,  (2002)  4  SCC  21  (ii)  Bijay  Kumar  Mahanty  vs.  Jadu  @  Ram  Chandra  Sahoo,
(2003)  1  SCC  644  (iii)  J.  R.  Parashar,  Advocate  vs.  Prashant  Bhushan,  Advocate  (2001)  6  SCC  735  and  (iv)  S.
Abdul  Karim  vs.  NK  Prakash  and  others  (1976)  1  SCC  975

68.  There  cannot  be  any  disagreement  with  the  proposition  advanced  by  Mr.  Ahmed  but  as  noted  above  if  the
sting  recordings  are  true  and  correct  no  more  evidence  is  required  to  see  that  RK  Anand  was  trying  to  suborn  a
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witness,  that  is,  a  particularly  vile  way  of  interfering  with  due  course  of  a  judicial  proceeding  especially  if
indulged  in  by  a  lawyer  of  long  standing.  Admissibility  of  electronically  recorded  &  stored  materials  in  evidence:

69.  This  leads  us  to  consider  the  main  thrust  of  Mr.  Ahmed's  submissions  in  regard  to  the  integrity,  authenticity,
and  reliability  of  the  electronic  materials  on  the  basis  of  which  the  appellants  were  held  guilty  of  committing
contempt  of  Court.  Learned  counsel  submitted  that  the  way  the  High  Court  proceeded  in  the  matter  it  was
impossible  to  say  with  any  certainty  that  the  microchips  that  finally  came  before  it  for  viewing  were  the  same
microchips  that  were  used  in  the  spy  cameras  for  the  stings  or  those  were  not  in  any  way  manipulated  or
interfered  with  before  production  in  court.  He  further  submitted  that  the  admissibility  in  evidence  of  electronic
recordings  or  Electronically  Stored  Information  (ESI)  was  subject  to  stringent  conditions  but  the  High  Court
completely  disregarded  those  conditions  and  freely  used  the  sting  recordings  as  the  basis  for  the  appellants'
conviction.

70.  In  support  of  the  submissions  Mr.  Ahmed  submitted  a  voluminous  compilation  of  decisions  (of  this  Court  and
of  some  foreign  courts)  and  some  technical  literature  and  articles  on  ESI.  We  propose  to  take  note  of  only  those
decisions/articles  that  Mr.  Ahmed  specifically  referred  to  us  and  that  have  some  relevance  to  the  case  in  hand.

71.  Two  of  the  decisions  of  this  Court  referred  by  Mr.  Ahmed,  one  in  S  A  Khan  vs.  Bhajan  Lal,  (1993)  3  SCC
151  and  the  other  in  Quamarul  Islam  vs.  S.  K.  Kanta,  (1973)  1  SCC  471  relate  to  newspaper  reports.  In  these
two  decisions  it  was  held  that  news  paper  report  is  hearsay  secondary  evidence  which  cannot  be  relied  on  unless
proved  by  evidence  aliunde.  Even  absence  of  denial  of  statement  appearing  in  newspaper  by  its  maker  would  not
absolve  the  obligation  of  the  applicant  of  proving  the  statement.  These  two  decisions  have  evidently  no  relevance
to  the  case  before  us.

72.  In  regard  to  the  admissibility  in  evidence  of  tape  recorded  statements  Mr.  Ahmed  cited  a  number  of  decisions
of  this  Court  in  (i)  N.  Shri  Rama  Reddy  vs.  V.  Giri  (1970)  2  SCC  340  (ii)  R.  M.  Malkani  vs.  State  of  Maharashtra
(1973)  1  SCC  471  (iii)  Mahabir  Prasad  Verma  vs.  Dr.  Surinder  Kaur  (1982)  2  SCC  258  and  (iv)  Ram  Singh  vs.
Col.  Ram  Singh  (1985)  Suppl  SCC  611.  He  also  referred  to  two  foreign  decisions  on  the  point,  one  in  (i)  R  vs.
Stevenson,  1971  (1)  All  ER  678,  and  the  other  of  the  Supreme  Court,  Appellate  Division  of  the  State  of  New  York
in  The  People  of  State  of  New  York  vs.  Francis  Bell  (taken  down  from  the  internet).  We  need  here  refer  to  the
last  among  the  decisions  of  this  Court  and  the  English  decisions  in  R  vs.  Stevenson.  In  Ram  Singh,  a  case  arising
from  an  election  trial  the  Court  examined  the  question  of  admissibility  of  tape  recorded  conversations  under  the
relevant  provisions  of  the  Indian  Evidence  Act.  The  Court  lay  down  that  a  tape  recorded  statement  would  be
admissible  in  evidence  subject  to  the  following  conditions  "Thus,  so  far  as  this  Court  is  concerned  the  conditions
for  admissibility  of  a  tape-  recorded  statement  may  be  stated  as  follows:

(1)  The  voice  of  the  speaker  must  be  duly  identified  by  the  maker  of  the  record  or  by  other  who  recognise  his
voice.  In  other  words,  it  manifestly  follows  as  a  logical  corollary  that  in  the  first  condition  for  the  admissibility  of
such  a  statement  is  to  identify  the  voice  of  the  speaker.  Where  the  voice  has  been  denied  by  the  maker  it  will
require  very  strict  proof  to  determine  whether  or  not  it  was  really  the  voice  of  the  speaker.

(2)  The  accuracy  of  the  tape-recorded  statement  has  to  be  proved  by  the  maker  of  the  record  by  satisfactory
evidence-direct  or  circumstantial.

(3)  Every  possibility  of  tampering  with  or  erasure  of  a  part  of  a  tape-recorded  statement  must  be  ruled  out
otherwise  it  may  render  the  said  statement  out  of  context  and,  therefore,  inadmissible.

(4)  The  statement  must  be  relevant  according  to  the  rules  of  Evidence  Act.

(5)  The  recorded  cassette  must  be  carefully  sealed  and  kept  in  a  safe  or  official  custody.

(6)  The  voice  of  the  speaker  should  be  clearly  audible  and  not  lost  or  distorted  by  other  sounds  or  disturbances."

183



R.K.Anand V. Registrar,Delhi High Court

Printed For: Naman Joshi 26-08-2020 On: 01:57:AM

73.  In  R  vs.  Stevenson  too  the  Court  was  dealing  with  a  tape  recorded  conversation  in  a  criminal  case.  In  regard
to  the  admissibility  of  the  tape  recorded  conversation  the  court  observed  as  follows:

"Just  as  in  the  case  of  photographs  in  a  criminal  trial  the  original  un-retouched  negatives  have  to  be  retained  in
strict  custody  so  in  my  views  should  original  tape  recordings.  However  one  looks  at  it,  whether,  as  counsel  for
the  Crown  argues,  all  the  prosecution  have  to  do  on  this  issue  is  to  establish  a  prima  facie  case,  or  whether,  as
counsel  for  the  defendant  Stevenson  in  particular,  and  counsel  for  the  defendant  Hulse  joining  with  him,  argues
for  the  defence,  the  burden  of  establishing  an  original  document  is  a  criminal  burden  of  proof  beyond  reasonable
doubt,  in  the  circumstances  of  this  case  it  seems  to  me  that  the  prosecution  have  failed  to  establish  this
particular  type  of  evidence.  Once  the  original  is  impugned  and  sufficient  details  as  to  certain  peculiarities  in  the
proffered  evidence  have  been  examined  in  court,  and  once  the  situation  is  reached  that  it  is  likely  that  the
proffered  evidence  is  not  the  original-is  not  the  primary  and  the  best  evidence  -that  seems  to  me  to  create  a
situation  in  which,  whether  on  reasonable  doubt  or  whether  on  a  prima  facie  basis,  the  judge  is  left  with  no
alternative  but  to  reject  the  evidence.  In  this  case  on  the  facts  as  I  have  heard  them  such  doubt  does  arise.  That
means  that  no  one  can  hear  this  evidence  and  it  is  inadmissible."

(emphasis  added)

74.  Mr.  Ahmed  also  referred  to  another  decision  by  a  US  Court  on  the  admissibility  of  video  tapes.  This  is  by  the
Court  of  Appeal  of  the  State  of  North  Carolina  in  State  of  North  Carolina  vs.  Michael  Odell  Sibley  (downloaded
from  the  internet).  In  this  decision  there  is  a  reference  to  an  earlier  decision  of  the  same  court  in  State  vs.
Cannon.  92  N  C  App.  246  etc.  in  which  the  conditions  for  admissibility  of  video  tape  in  evidence  were  laid  down
as  under:

"The  prerequisite  that  the  offer  or  lay  a  proper  foundation  for  the  videotape  can  be  met  by:

(1)  testimony  that  the  motion  picture  or  videotape  fairly  and  accurately  illustrates  the  events  filmed  (illustrative
purpose);  (2)  "proper  testimony  concerning  the  checking  and  operation  of  the  video  camera  and  the  chain  of
evidence  concerning  the  videotape...";  (3)  testimony  that  "the  photographs  introduced  at  trial  were  the  same  as
those  [  the  witness]  had  inspected  immediately  after  processing,"  (substantive  purposes);  or  (4)  "testimony  that  the
videotape  had  not  been  edited,  and  that  the  picture  fairly  and  accurately  recorded  the  actual  appearance  of  the
area  `photographed."

75.  On  the  different  issues  germane  to  the  admissibility  of  ESI  Mr.  Ahmed  also  referred  to  a  decision  of  the
District  Court  of  Maryland,  United  State  in  Civil  Action  No.  PWG-06-1893,  Jack  R.  Lorraine  and  Beverly  Mack  vs.
Markel  American  Insurance  Company  (downloaded  from  the  internet).  Mr.  Ahmed  also  cited  before  us  an  article
captioned  `The  Sedona  Conference  .  Commentary  on  ESI  Evidence  &  Admissibility':  A  Project  of  The  Sedona
Conference  Working  Group  on  Electronic  Document  Retention  &  Production  (WGI).,  published  in  Sedona
Conference  Journal,  Fall  2008.  The  article  deals  extensively  with  the  different  questions  relating  to  admissibility  in
evidence  of  ESI  and  one  of  its  basic  premises  is  that  the  mere  fact  that  the  information  was  created  and  stored
within  a  computer  system  would  not  make  that  information  reliable  and  authentic.

76.  He  also  invited  our  attention  to  an  article  appearing  in  The  Indian  Police  Journal,  July-September  2004  issue
under  the  caption  "Detection  Technique  of  Video  Tape  Alteration  on  the  Basis  of  Sound  Track  Analysis".  From  this
article  Mr.  Ahmed  read  out  the  following  passages:

"The  acceptance  of  recorded  evidence  in  the  court  of  law  depends  solely  on  the  establishment  of  its  integrity.  In
other  words,  the  recorded  evidence  should  be  free  from  intentional  alteration.  Generally,  examination  of  recorded
evidence  for  establishing  the  integrity/authenticity  is  performed  to  find  out  whether  it  is  a  one-time  recording  or
an  edited  version  or  copy  of  the  original."

And  further:
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"Alteration  on  an  audio  recording  can  be  of  Addition,  Deletion,  Obscuration,  Transformation  and  Synthesis.  In
video  recordings  the  alteration  may  be  with  the  intention  to  change  either  on  the  audio  track  or  on  the  video
track.  In  both  the  ways  there  is  always  disturbance  on  both  the  track.  Alterations  in  a  video  track  are  usually
made  by  adding  or  removing  some  frames,  by  rearranging  few  frames,  by  distorting  certain  frames  and  lastly  by
introducing  artificially  generated  frames.  Alteration  on  a  video  recording"

77.  In  light  of  the  decisions  and  articles  cited  above  Mr  Ahmed  contended  that  the  High  Court  freely  used  the
copies  of  the  sting  recordings  and  the  transcripts  of  those  recordings  made  and  supplied  by  NDTV  without  caring
to  first  establish  the  authenticity  of  the  sting  recordings.  Learned  counsel  submitted  that  the  use  of  the  CDs  of
the  sting  recordings  and  their  transcripts  by  the  High  Court  was  in  complete  violation  of  the  conditions  laid  down
by  this  Court  in  Ram  Singh.

78.  Learned  counsel  pointed  out  that  at  the  threshold  of  the  proceeding,  started  suo  moto,  the  High  Court,
instead  of  taking  the  microchips  used  for  the  sting  operations  in  its  custody  directed  NDTV  `to  preserve  the
original  material  including  the  CDs/Video'  pertaining  to  the  sting  operations  and  to  submit  to  the  Court  copies
and  transcripts  made  from  those  chips.  Thus  the  microchips  remained  all  along  with  NDTV,  allowing  it  all  the
time  and  opportunity  to  make  any  alterations  and  changes  in  the  sting  recordings  (even  assuming  there  were
such  recording  in  the  first  place!)  to  suit  its  purpose.  The  petition  filed  by  RK  Anand  for  directing  NDTV  to
submit  the  original  microchips  before  the  Court  and  to  give  him  copies  made  in  Court  directly  from  those  chips
remained  lying  on  the  record  unattended  till  it  was  rejected  by  the  final  judgment  and  order  passed  in  the  case.
Another  petition  requesting  to  send  the  microchips  for  forensic  examination  also  met  with  the  same  fate.

79. Mr.  Ahmed  further  submitted  that  the  procedure  followed  by  the  High  Court  was  so  flawed  that  even  the
number  of  chips  used  for  the  different  sting  operations  remained  indeterminate.  The  trial  court  order  dated  June
1,  2007  referred  to  three  chips  produced  on  behalf  of  NDTV.  The  written  statement  of  Poonam  Agarwal  made
before  the  High  Court  on  June  6,  2007  mentioned  four  chips  and  finally  their  number  became  five  in  her  affidavit
dated  October  1,  2007.

80. He  further  submitted  that  the  audio  and  the  video  recording  on  the  basis  of  which  the  NDTV  telecast  was
based  and  that  was  produced  before  the  High  Court  was  done  by  Kulkarni  and  it  was  he  who  was  the  maker  of
those  materials.  The  Court  never  got  Kulkarni  brought  before  it  either  for  the  formal  proof  of  the  electronic
materials  or  for  cross-examination  by  the  contemnors.  The  finding  of  the  High  Court  was  thus  based  on  materials
of  which  neither  the  authenticity  was  proved  nor  the  veracity  of  which  was  tested  by  cross-examination.  He
further  submitted  that  the  affidavit  of  the  NDTV  reporter  (Poonam  Agarwal)  doesn't  cure  this  basic  flaw  in  the
proceedings.  The  recordings  were  not  done  by  the  TV  channel's  reporter:  her  participation  in  the  process  was
only  to  the  extent  that  she  `wired'  Kulkarni  and  received  from  him  the  recorded  materials.  What  she  received
from  Kulkarni  was  also  not  identified,  much  less  formally  proved  before  the  High  Court.  According  to  Mr.  Ahmed,
therefore,  the  finding  of  the  High  Court  was  wholly  untenable  and  fit  to  be  set  aside.

SUBMISSIONS  CONSIDERED:

81.  The  legal  principles  advanced  by  Mr.  Ahmed  are  unexceptionable  but  the  way  he  tried  to  apply  those
principles  to  the  present  case  appear  to  us  to  be  completely  misplaced.

82. Here,  we  must  make  it  clear  that  we  are  dealing  with  a  proceeding  under  the  Contempt  of  Courts  Act.  Now,
it  is  one  thing  to  say  that  the  standard  of  proof  in  a  contempt  proceeding  is  no  less  rigorous  than  a  criminal
trial  but  it  is  something  entirely  different  to  insist  that  the  manner  of  proof  for  the  two  proceedings  must  also  be
the  same.  It  is  now  well  settled  and  so  also  the  High  Court  has  held  that  the  proceeding  of  contempt  of  court  is
sui  generis.  In  other  words,  it  is  not  strictly  controlled  by  the  provisions  of  the  CrPC  and  the  Indian  Evidence
Act.  What,  however,  applies  to  a  proceeding  of  contempt  of  court  are  the  principles  of  natural  justice  and  those
principles  apply  to  the  contempt  proceeding  with  greater  rigour  than  any  other  proceeding.  This  means  that  the
Court  must  follow  a  procedure  that  is  fair  and  objective;  that  should  cause  no  prejudice  to  the  person  facing  the
charge  of  contempt  of  court  and  that  should  allow  him/her  the  fullest  opportunity  to  defend  himself/herself.  (See
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In  Re  Vinay  Mishra  (1995)  2  SCC  584,  Daroga  Singh  and  Ors.  vs.  B.K.  Pandey  (2004)  5  SCC  26)

CORRECTNESS  OF  STING  RECORDINGS  NEVER  DISPUTED  OR  DOUBTED:

83.  Keeping  this  in  mind  when  we  turn  to  the  facts  of  this  case  we  find  that  the  correctness  of  the  sting
recordings  was  never  in  doubt  or  dispute.  RK  Anand  never  said  that  on  the  given  dates  and  time  he  never  met
Kulkarni  at  the  airport  lounge  or  in  the  car  and  what  was  shown  in  the  sting  recordings  was  fabricated  and
false.  He  did  not  say  that  though  he  met  Kulkarni  on  the  two  occasions,  they  were  talking  about  the  weather  or
the  stock  market  or  the  latest  film  hits  and  the  utterances  put  in  their  mouth  were  fabricated  and  doctored.
Where  then  is  the  question  of  proof  of  authenticity  and  integrity  of  the  recordings?  It  may  be  recalled  that  both
in  the  eight  o'clock  and  nine  o'clock  programmes,  RK  Anand  was  interviewed  by  the  programme  anchors  and  the
live  exchange  was  integrated  into  the  programmes.  Let  us  see  what  his  first  response  to  the  telecast  was  when
the  anchor  of  the  eight  o'clock  programme  brought  him  on  the  show.

[Following  are  the  extracts  from  the  exchange  between  the  anchor  and  RK  Anand]

LIVE  EXCHANGE  BETWEEN  TV  ANCHOR  &  RK  ANAND:

"India  60  Minutes  (BMW  Special)  8  PM"

Segment  2

Sonia:  We  have  RK  Anand,  on  line  with  us.  Mr.  RK  Anand,  you  have  watched  that  report,  what's  your  defence?

RK  Anand:  My  defence,  what  can  be  the  defence  you  tell  me.  See,  he  just  came  to  me  and  he  was  making  a
joke  that  should  I  make  a  demand  for  Rs.  2.5  crores  and  I  said  what  the  hell  are  you  talking,  you  would  want
any  amount  you  want  ten,  I  meant  this  jokingly  I'd  not  serious  manner.

I  thought  what  the  hell  you  want  and  I  never  invited  him  I  was  going  out  he  must  have  come  there  to  meet  me
and  I  don't  know  what  kind  of  story  if  being  made  my  NDTV  on  this  channel.

Xxxxxxxxxxxxxxxxxxx

Sonia:  But  Mr.  Anand  if  you  have  a  witness  who  has  come  up,  you  have  a  witness  of  the  prosecution  who  has
come  up  to  you  he  has  claimed  that  he  wants  this  much  money  and  you  may've  laughed  it  off  but  you  then  met
him  again,  you've  again  discussed  details  of  the  case,  surely  that  is  not  appropriate  behaviour  for  a  defence
lawyer  with  a  prosecution  witness.

RK  Anand:  See,  did  I  ask  him  to  sit  in  the  car?  Did  I  ask  him  to  come  to  my  office?  Did  I  ever  give  him  a  call
to  come  to  me?  We  never  called.  I  think  it's  a  trap  being  laid  by  the  NDTV  people  and  sending  the  Kulkarni  to
me.  It's  nothing  that  we  have  done  anything.

Xxxxxxxxxxxxxxxxxxxxx

Sonia:  But  Mr  Anand,  let  me  come  back  to  the  central  point  once  again  why  should  a  defence  lawyer  and  a
prosecution  witness  be  meeting  and  discussing  the  case  even  if  it's  at  the  behest  of  the  witness,  surely  as  a
senior  defence  lawyer  you  should've  thrown  him  out  and  not  entertained  this  conversation?

RK  Anand:  Just  listen  to  me  now;  somebody  comes  up  and  talks  to  you,  what  do  you  do,  you  throw  him  out?

Xxxxxxxxxxxxxxxxxxxxxxxxxx

Sonia:  But  you  met  him  again  in  your  car?
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RK  Anand:  HE  was  saying  2.5  and  I  said  make  a  demand  for  5.  I  was  making  a  joke  of  him.  Could  you  not
understand  the  language  in  which  I  said  it?  I  was  laughing  at  that  time.  Listen  to  me,  he  is  a  blackmailer,  he  is
trying  to  blackmail  at  your  instance.

Xxxxxxxxxxxxxxxxxxxxxxxxxxxxx

Sonia:  Mr  Anand,  if  you  were  joking  the  questions  that  we  are  raising  as  we've  said  many  times,  we  have  no
evidence  that  money  changed  hands  or  didn't  change  hands,  what  we  are  showing  you  is  what  was  caught  on
camera.  Money  being  discussed  whether  it  was  jokingly  or  not  jokingly  has  to  be  investigated  and  two  meetings
between  you  and  the  key  prosecution  witness,  that  seems  to  be  what  is  currently  on  camera,  what  actually
happened  has  to  be  investigated.  But  how  do  you  justify  these  two  meetings?

RK  Anand:  You  are  tying  again  to  ask  questions  after  questions.  I  am  saying  that  you  know  when  he  said  about
2.5  crores,  I  laughed  at  him  and  said  bloody  you  are  joking.  I  was  smiling  at  him;  he  was  making  a  fool  of
himself.

Xxxxxxxxxxxxxxxxxxxxxxxxxxxx

Next  is  his  response  in  course  of  the  second  telecast  immediately  following  the  first  one:

[Following  are  the  extracts  from  the  exchange  between  the  anchor  and  RK  Anand]

30th  May  -  9  PM  BMW  Special

Barkha  Dutt:  Mr  RK  Anand  if  you  can  hear  me,  by  now  you  have  watched  over  two  times  on  NDTV.

The  camera  doesn't  lie  sir,  u  were  meeting  the  prosecution's  witness  not  once  but  twice,  sir,  how  was  this
appropriate,  how  can  you  defend  this  sir?

Anand:  Barkha,  we  should  talk  in  the  right  perspective.  One  must  understand  that  this  witness  is  a  blackmailer,
we  have  been  fighting  in  the  High  Court  even  today  that  this  witness  should  not  be  examined  because  he  has
been  blackmailing  us  for  the  last  so  many  years  and  when  I  was  going  out  of  Delhi,  he  appeared  suddenly  at  the
airport,  and  starts  talking  to  me  and  say  should  I  make  it  2.5  crores.  I  laughed  at  him  and  what  the  hell  are
you  talking,  u  demand  5  crores,  I'll  cross-examine  you.  This  is  my  first  reaction  to  that  one.

Barkha:  But  Mr  Anand  if  he's  a  blackmailer,  why  did  you  meet  him  a  second  time  in  your  own  car  a  second  time
outside  the  Delhi  High  Court,  if  he's  a  blackmailer?

Anand:  I  have  not  met  him  in  my  car  I'm  telling  you,  this  is  not  correct.

Barkha:  Did  u  meet  him  a  second  time?

Anand:  No  I  did  not  meet  him

Barkha:  Sir  our  investigation  reveals  that  you  met  him  at  the  Delhi  airport  and  then  again  a  second  time
conversation  between  you  and  him  takes  place  inside  a  car,  it  may  not  have  been  your  car.  There  are  two
separate  meetings  for  sure  sir.

Anand:  There  is  no  second  meeting,  I've  never  met  him.  I  only  met  him  once  and  that  he  came.  I  was  going  out
of  Delhi,  and  somebody  comes  and  talks  to  me  and  asks  for  2.5  crores  and  I  laughed  at  him  that  what  the  hell
are  u  talking.  U  want  2.5  crores  and  just  see  what  I've  said.  I'll  cross-examine  you.  He  said  will  you  cross-
examine  me,  I  said  yes  I'll  cross-examine  you.  And  then  we  go  to  the  HC  and  tell  HC  that  he  is  a  blackmailer
and  we  will  not  examine  him.
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xxxxxxxxxxxxxxxxxxxxxxxxx

Barkha:  Anand,  when  Sunil  Kulkarni  met  u  at  the  airport,  how  correct  is  it  for  the  defence  lawyer  to  be  toughing
(sic.  laughing)  when  Sunil  Kulkarni  raises  the  question  of  Rs  2.5  crores.  In  response  u  laugh  and  say  for  that
money  I  will  cross-examine  you.  Even  as  a  joke  is  it  appropriate?

Anand:  It  is  not  a  joke  I'm  saying.If  somebody  comes  before  your  vision  suddenly  when  u  are  going  out  of  Delhi,
and  say  I  will  demand  2.5  crores,  I  say  what  2.5  crores,  make  a  demand  of  5  crores  I  will  cross  examine  you  in
the  court  of  law

xxxxxxxxxxxxxxxxxxxxxx.

Barkha:  U  we  (sic.  have)  flatly  denied  meeting  Sunil  Kulkarni,  is  that  correct?

Anand:  I've  not  met  him  a  second  time.

Xxxxxxxxxxxxxxxxxxxxx

Barkha:  u  think  its  appropriate  for  you  to  asking  the  prosecution  witness  to  come  and  met  you  at  your  house  sir?

Anand:  why  what  is  the  difficulty  in  meeting  anyone,  I  don't  understand?

Barkha:  So  according  to  u  RK  Anand.....

Anand:.....so  long  u  do  not  influence  them...

Xxxxxxxxxxxxxxxxxxxxxxxxxxxx

84.  As  may  be  seen  from  the  above,  the  first  response  of  RK  Anand  is  to  try  to  explain  away  (quite
unconvincingly  to  anyone  who  might  have  viewed  the  recorded  programme!)  what  he  said  when  Kulkarni
mentioned  the  amount  of  rupees  2.5  crores.  He  admitted  that  Kulkarni  met  him  at  the  airport  lounge.  He  didn't
deny  any  part  of  the  conversation  between  them  as  shown  in  the  programme  based  on  the  sting  recordings.  To
the  anchor  of  the  first  programme,  he  impliedly  admitted  meeting  Kulkarni  for  the  second  time  in  the  car  simply
stating  that  he  didn't  ask  Kulkarni  to  sit  in  the  car  and  he  did  not  ask  him  to  come  to  the  office.  But  about  half
an  hour  later,  to  the  anchor  of  the  second  programme,  though  admitting  meeting  Kulkarni  at  the  airport  lounge,
RK  Anand  completely  denied  meeting  him  in  the  car  or  anywhere  else  for  the  second  time.  However,  as  we  shall
see  presently  the  denial  was  quite  false.

85.  We  have  gone  through  the  transcripts  of  the  exchange  between  the  two  anchors  and  RK  Anand  a  number  of
times  and  we  have  also  viewed  the  programme  recorded  on  CDs.  To  us,  RK  Anand,  in  his  interactions  with  the
programme  anchors,  appeared  to  be  quite  stunned  at  being  caught  on  the  camera  in  the  wrong  act,  rather  than
outraged  at  any  false  accusations.

86.  It  is  noted  above  that  immediately  after  the  telecast  RK  Anand  sent  a  legal  notice  to  NDTV  threatening  legal
actions  against  them  and  demanding  a  huge  sum  as  compensation.  NDTV  gave  its  replay  to  the  legal  notice  and
thereafter  RK  Anand  didn't  pursue  the  matter  any  further.  Meeting  with  Kulkarni  in  car  admitted:

87.  RK  Anand  filed  his  reply  affidavit  in  response  to  the  notice  issued  by  the  Court  on  October  3,  2007.  In
paragraph  B  of  the  affidavit  he  denied,  "each  and  every  part  of  alleged  tape  conversation  and  CDs  produced
before  the  Court  in  response  to  order  passed  by  this  Court  in  relation  to  telecast  of  BMW  exposing  thereby
denying  each  part  of  the  conversation".  He  further  stated  that  the  whole  tape  was  fabricated,  distorted,  edited  in
such  a  manner  to  tarnish  his  image  and  to  suit  and  project  the  TV  channel's  story  in  particular  manner.
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In  paragraph  `O'  of  the  affidavit,  however,  he  stated  as  follows:

"O.  That  the  Deponent  was  awfully  busy  in  Court  on  8.5.2007.  He  finished  his  arguments  in  a  bride  burning  case
at  5.45  p.m.  While  he  was  sitting  in  his  car,  Sunil  Kulkarni  made  entry  in  the  car.  The  Deponent  was  unwilling
to  talk  and  to  allow  him  to  sit  in  the  car.  The  opening  lines  would  make  it  clear  that  the  Deponent  never  wanted
to  talk  to  Sunil  Kulkarni.

"Kulkarni:  Kyon  office  mein,  ghar  pe  bhi  mat  milo....

Anand:  Yahan  Kyon  milto  ho  phir."

"After  reaching  office,  the  deponent  had  meeting  with  clients  i.e.  Sanjeev  Nanda  and  his  father.  Lovely  had  come
to  meet  Mr.  Suresh  Nanda.  All  the  colleagues  of  the  deponent  and  Nanda's  were  apprised  of  development  in  the
car  about  Sunil  Kulkarni.  After  some  time,  the  deponent  left  the  office.  The  deponent  was  informed  that  Lovely
offered  to  record  the  conversation  of  Kulkarni  so  as  to  trap  him.  The  deponent  was  informed  later  that  not  only
Lovely  was  successful  in  recording  the  demand  of  Sunil  Kulkarni  but  Shri  Bhagwan  also  recorded  another
conversation  subsequent  to  that  of  Lovely.  The  said  conversation  is  reproduced  below."

88.  This  is  followed  by  a  transcript  of  some  alleged  conversation  between  Shri  Bhagwan  and  Kulkarni.

89.  In  the  above  quoted  paragraph  there  is  plain  and  clear  admission  in  regard  to  the  second  meeting  taking
place  in  the  car  between  RK  Anand  and  Kulkarni  on  the  evening  of  May  8,  2007.

The  statement  made  on  oath  before  the  High  Court  thus  completely  falsifies  his  denial  in  the  live  interview  with
the  anchor  of  the  TV  programme  about  the  second  meeting  with  Kulkarni  in  the  car.  As  to  the  later  part  of  the
paragraph  regarding  the  alleged  sting  on  Sunil  Kulkarni  by  Shri  Bhagwan,  we  don't  have  the  slightest  doubt  that
it  was  an  afterthought  and  concoction.  Had  there  been  such  a  sting  recording  RK  Anand  was  duty  bound  to
inform  the  High  Court  about  it  when  the  Criminal  Revision  against  the  trial  court  order  summoning  Kulkarni  as
court  witness  was  heard  on  several  dates  in  May  2007  before  the  telecast  of  the  programme  by  NDTV.  He  was
equally  duty  bound  to  inform  the  trial  court  about  Kulkarni's  approaches  and  the  sting  done  on  him  by  Shri
Bhagwan  when  Kulkarni  was  examined  before  it  on  May  14,  17  &  29.

Referring  to  sting  recordings  to  show  innocence:

90.  Further,  interestingly,  though  calling  the  sting  recordings  fabricated,  manufactured,  and  distorted,  he  also
relies  on  the  very  same  sting  recordings  to  make  out  some  point  or  the  other  in  his  defence.  For  example,  in
paragraph  S  of  the  affidavit  it  is  stated  as  follows:

"S.  That  in  fact,  this  alleged  witness  Sunil  Kulkarni  had  earlier  attempted  to  meet  the  Respondent  in  his  office.  It
is  a  matter  of  chance  that  Shri  Amod  Kanth  the  then  Director  General  of  Police,  Arunachal  Pradesh  was  present
with  the  Respondent  in  his  office.  Sunil  Kulkarni  was  rebuffed,  rebuked  and  was  asked  to  leave  Respondent's
office  in  the  presence  of  Shri  Kanth.  Thereafter,  Sunil  Kulkarni  was  physically  thrown  out  from  the  office  of
Respondent.  Shri  Amodh  Kanth  also  rebuked  him  for  his  conduct.

This  fact  stands  corroborated  by  the  transcript  in  which  it  has  been  stated  by  Sunil  Kulkarni  as  under:-

"Kul:  mujhe  koi  to  message  nahi  mil  raha  tha.  Phir  panga  yeh  ho  raha  ki  when  u  told  me  I  don't  want  to  discuss
(mujhe  koi  message  nahi  mil  raha  tha  phir  panga  yeh  ho  raha  ki  when  u  told  me  I  don't  want  to  discuss."

"Kul:  "beech  main  aap  par  gussa  ho  gaya  tha.

(Beech  me  aap  par  gussa  ho  gaya  tha,  aap  ka  koi  neta  log  hain,  ek  aaddmi  jisne  mere  ko  aisa  kheencha  tha).

189



R.K.Anand V. Registrar,Delhi High Court

Printed For: Naman Joshi 26-08-2020 On: 01:57:AM

Kul:  vo  aapka  ek  neta  log  hain  ek  Neta  isne  mereko  aisa  Kheecha  tha  (Ek  neta  tha  usne  mere  kko  aisa  kheencha
tha,  aisa  kheencha  tha,  bola  sahib  ne  milne  ko  manakar  diya,  bigar  gaya,  kaha  bhag  jao,  bhag  jao,  aisa  bola)."

"From  the  above  transcript,  it  is  clear  that  the  Respondent  had  no  intention  at  any  time  to  meet  the  said
witness.  He  was  thrown  out  physically  from  the  office  of  Respondent.  He  was  told  not  to  meet  the  Respondent  as
they  are  not  interested  in  any  one."

Similarly  in  paragraph  Z10  it  is  stated  as  follows:

"Z10.......The  deponent  has  never  tried  or  intended  to  influence  this  witness  so  as  to  interfere  in  the  course  of
justice.  On  the  other  hand,  deponent  have  rebuked  and  rebuffed  him  &  told  him  not  to  ask  for  any  money.
Rather  the  witness  was  advised  to  speak  the  truth  and  not  to  falsely  implicate  the  Nanda's.  Respondent  has  gone
to  the  extent  of  telling  him  to  have  fear  from  God  since  everyone  is  answerable  for  his  acts  to  God........"

And  again  in  paragraph  17  it  is  stated  as  follows:

"17.............The  deponent  had  no  intention  to  discuss  the  subject  matter  of  the  case  with  Sunil  Kulkarni.  The
discussion  was  started  by  Sunil  Kulkarni  by  alleging  that;

Kul  "kal  kya  mereko  nikaal  rahe  ho  kya...311  se."

Anand:  Karoon...

Kulkarni  nahi

Kulkarni  No,  nahi  nikalna

Kulkarni  nahi,  nahi,  mat  nikalna..withdraw  karva  lo  na  aap.  Jab  Main  aapke  saath  ho  jo  marzi  karne  ke  liya  tyaar
ho  to  yeh  kay  ke  liye  High  Court  main  lagwa  diya  aapne...mere  upar  aapko  itna  bhi  bharosa  nahin  hain
kya..theek  hain  gussa  ho  jata  hoon  main....

Kulkarni  lekin  aana  hain  depose  karma  hain."

"The  aforesaid  transcript  of  Sunil  Kulkarni  would  clearly  indicate  that  he  himself  was  suggesting  that  he  is
prepared  to  make  any  kind  of  statement.  It  is  not  that  the  deponent  wanted  him  to  make  a  statement  in  a
particular  manner.  It  is  not  that  the  deponent  was  trying  to  influence  the  witness.  The  witness  had  already  taken
a  decision  to  make  a  statement  in  a  particular  manner  not  at  the  instance  of  the  deponent."

Further  in  Paragraph  23

"23.........The  below  noted  conversation  would  substantiate  the  stand  of  the  deponent.

"Kul:  kitna  mango.

Anand:  chodo...baat  samjha  kar...aadmi  ki  zindagi  main  aur  Bhi  bade

kaam  aate  hain.  Aisa  nahi  karte"

"The  whole  conversation  about  reasonableness  was  in  the  form  of  an  admonishment  and  advice  so  that  no  money
is  demanded.  If  the  deponent  wanted  to  deal  with  the  witness  or  influence  the  witness  or  negotiate  the  terms  of
settlement,  at  that  point  of  time,  the  deponent  could  have  discussed  since  the  demand  of  2.5  crores  was  already
allegedly  made  by  the  witness  but  categorically  telling  the  witness  to  not  to  talk  about  the  money  and  reminding
of  the  relations  would  negate  the  discussion  about  the  money  part  in  the  whole  transcript.  The  reference  to  the
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utterances  by  Sunil  Kulkarni.

Kul:  "isme  bachana  hain  usko  sanjeev  ko..

Anand:  kabhi  kisika  bura  mat  kiya  karo.

Anand:  Kabhi  kisi  ka  bura  nahin  kara  karo..aisa  bhala  karne  se  hi  Aadmi  ko  acha  xx....kisii  ko  jhoota  nahi
phasana  chahiya....nikal  dena  chahiye...

Anand:  aage  jake  bhi  bhagwan  ko  jawaab  dena  hota  hain  yaar  ...aage  bhi  jawaab...kya  fayda  karne...xxx...

Anand:  Bachane  se  phir  bhi  ache  rehta  hain...phasane  me  To  bura  kaam  hota  hain...main  to  kisi  main  interested
hi  nahin  hoon."

First  of  all..."

Further  in  paragraph  24

"24.  That  during  the  course  of  conversation  and  in  view  of  the  past  acquaintance  Sunil  Kulkarni  had  with  the
deponent,  number  of  irrelevant  statements  were  made  by  the  witness.  One  such  part  was  in  relation  to  Amodh
Kanth.  The  important  conversation  which  came  to  light  during  the  course  of  the  talks  was;

"Uska  koi  taluk  nahin..phir  bhi  yeh  amod  kanth  ke  peeche  kyon  pada  hua  K.K.Paul."

91. He  thus  accepts  the  entire  recordings  in  both  the  stings.  For,  it  is  absurd  even  to  suggest  that  the  sting
recordings  are  true  and  correct  if  those  are  seen  as  supporting  his  explanations  (which,  in  any  event,  are  quite
un-statable!)  but  are  otherwise  false  and  fabricated.

92.  In  a  rearguard  action  Mr.  Altaf  Ahmed  took  us  one  by  one  through  all  the  paragraphs  in  different  affidavits
filed  by  RK  Anand  in  which  the  sting  recordings  were  described  as  false,  fabricated,  doctored,  morphed  and
manipulated.  But  those  allegations  are  simply  not  compatible  with  the  other  statements  in  his  affidavits  as  noted
above  and  his  responses  in  regard  to  the  sting  operations  at  different  times.  The  denials  in  the  affidavits  are
nothing  more  than  ornamental  pleas.

93. We  also  see  no  substance  in  the  anomalies  and  alleged  inter  correlation  in  the  sting  recordings  as  pointed
out  on  behalf  of  RK  Anand  on  the  basis  of  the  eight  minute  CD  which  he  got  prepared  from  the  materials
supplied  to  him  by  the  Court.  Along  with  the  other  materials  we  also  viewed  eight  minute  CD  produced  by  RK
Anand.  In  the  CD  an  attempt  is  made  to  show  that  the  frames  in  the  sting  recordings  some  times  jumped  out  of
the  sequence  number  and  such  other  technical  flaws.  The  objections  raised  by  RK  Anand  where  fully  explained  by
the  affidavit  filed  by  Dinesh  Singh  on  behalf  of  NDTV.  In  the  affidavit  it  was  explained  "80...the  alleged
discrepancies  in  the  CDs  produced  before  the  Court  and  supplied  to  the  appellants  occurred  primarily  due  to
conversion  of  the  recorded  material  from  chips  into  CDs,  via  the  intermediary  medium  of  tapes.  Shri  Singh
further  explains  the  gap  occurring  at  certain  points  of  the  recording  as  due  to  displacement  of  the  ear-plus
connector  i.e.  the  device  uses  to  attach  the  button  lens  and  the  microphone  with  the  recording  device."

94. Mr.  Altaf  Ahmed  also  made  the  grievance  that  the  High  Court  failed  to  consider  his  defence.  According  to
him  NDTV  had  conceived  the  sting  operation  as  pre-empted  measure  against  Shri  Anand,  who  was  consulted  in
his  professional  capacity  in  connection  with  a  matter  in  which  NDTV  in  collusion  with  one  Mrs.  Sumana  Sain  and
IRS  officer  was  indulging  in  massive  tax  evasion.  The  materials  in  support  of  the  allegations  and  in  particular  RK
Anand's  connection  with  the  matter  are  so  vague  and  tenuous  that  we  don't  consider  it  worthwhile  to  go  into
that  question.

95. On  a  careful  consideration  of  the  materials  on  record  we  don't  have  the  slightest  doubt  that  the  authenticity
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and  integrity  of  the  sting  recordings  was  never  disputed  or  doubted  by  RK  Anand.  As  noted  above  he  kept  on
changing  his  stand  in  regard  to  the  sting  recordings.  In  the  facts  and  circumstances  of  the  case,  therefore,  there
was  no  requirement  of  any  formal  proof  of  the  sting  recordings.  Further,  so  far  as  RK  Anand  is  concerned  there
was  no  violation  of  the  principles  of  natural  justice  inasmuch  as  he  was  given  copies  of  all  the  sting  recordings
along  with  their  transcripts.  He  was  fully  made  aware  of  the  charge  against  him.  He  was  given  fullest  opportunity
to  defend  himself  and  to  explain  his  conduct  as  appearing  from  the  sting  recordings.  The  High  Court  viewed  the
microchips  used  in  the  spy  camera  and  the  programme  telecast  by  TV  channel  in  his  presence  and  gave  him
further  opportunity  of  hearing  thereafter.  The  sting  recordings  were  rightly  made  the  basis  of  conviction  and  the
irresistible  conclusion  is  that  the  conviction  of  RK  Anand  for  contempt  of  court  is  proper  legal  and  valid  calling
for  no  interference.

IU  KHAN'S  APPEAL

96.  The  sting  on  IU  Khan  was  done  on  April  28,  2007  in  one  of  the  lawyers'  chambers  at  the  Patiala  House
court  premises.  The  video  CD  begins  by  showing  Poonam  Agarwal  fixing  the  recording  device  and  the  button
camera  on  Kulkarni's  person  sitting  inside  the  car.  Then  Kulkarni  and  Deepak  Verma  together  enter  the  Patiala
House.  They  move  around  in  the  court  premises  for  a  long  time  till  just  before  the  lunch  recess  they  are  able  to
find  IU  Khan  sitting  in  someone  else's  chamber.  The  chamber  seems  to  be  quite  crowded  with  people  all  the  time
coming  and  going  away.  The  first  exchange  of  greetings  between  IU  khan  and  Kulkarni  as  he,  accompanied  with
Deepak  Verma,  enters  into  the  chamber  is  not  audible.  But  then  IU  Khan  is  heard  describing  Kulkarni,  in  a
general  sort  of  introduction  to  those  present  there,  as  `the  prime  witness  in  the  BMW  case',  `star  witness'  `a
very  public  spirited  and  devoted  man'  etc.  Kulkarni  starts  chatting  with  him  about  the  summons  issued  to  him  by
the  court  in  the  BMW  case.  In  the  meanwhile  someone  else  comes  into  the  chamber.  IU  Khan  greets  him  loudly
and  starts  talking  to  him.  After  a  while,  on  Kulkarni's  request,  both  IU  Khan  and  Kulkarni  come  out  of  the
chamber  and  some  conversation  between  the  two  takes  place  outside  the  chamber.  After  the  meeting  is  over
Kulkarni  and  Deepak  Verma  together  return  back.  As  the  recording  devices  carried  by  them  are  still  on  the
conversation  that  takes  place  between  the  two  is  naturally  recorded.  Kulkarni  does  not  allow  Deepak  Verma  to  go
directly  to  the  TV  Channel's  vehicle  parked  outside  the  Court  premises  where  Poonam  Agarwal  would  be  waiting
for  their  return,  saying  that  they  are  bound  to  be  followed.  Instead,  they  take  an  auto-rickshaw  and  go  to  Pargati
Maidan  at  a  short  distance  from  the  court.  From  there  they  contact  Poonam  Agarwal  on  mobile  phone,  who  goes
there  and  joins  them  and  de-wires  Kulkarni.  Only  partial  transcript  of  the  sting  recording  submitted  to  Court:

97.  The  recording  of  this  sting  operation  is  more  than  an  hour  long.  But  the  transcript  of  this  sting  recording
submitted  to  the  Court  by  NDTV  is  confined  only  to  the  exchange  between  IU  Khan  and  Kulkarni.  In  the  absence
of  the  full  transcript  it  becomes  difficult  and  cumbersome  to  see  what  transpired  between  Kulkarni  and  Deepak
Verma  immediately  before  and  after  the  meeting  with  their  subject.  In  our  view  that  part  of  the  sting  recording
was  also  highly  relevant  and  important  for  judging  the  true  import  of  the  exchange  that  took  place  between
Kulkarni  and  IU  Khan.  We  are  surprised  that  the  High  Court  did  not  notice  this  big  omission  in  the  transcript  of
the  first  sting  and  we  record  our  disapproval  of  NDTV  in  withholding  the  full  transcript  of  the  sting  recording.
Full  transcript/recording  of  IU  Khan's  interview  by  TV  channel  on  May  31,  2007  not  on  record:

98.  Further,  it  is  noted  above  that  in  the  morning  of  May  31,  2007  one  Anusuya  Roy,  a  reporter  from  NDTV  had
interviewed  IU  Khan  at  his  residence  for  his  response  to  the  programme  telecast  the  previous  evening.  The
interview  was  telecast  live  from  around  8  to  8.23  in  the  morning.  But  that  was  the  only  time  the  full  interview
was  shown  and  later  only  one  statement  made  by  IU  Khan  in  course  of  the  interview  was  incorporated  in  the
programmes  telecast  in  the  evening  of  May  31.  What  is  more  significant,  however,  is  that  NDTV  did  not  present
before  the  High  Court  either  the  full  recording  of  the  interview  or  its  transcript  and  what  we  find  on  the  High
Court  record  is  only  the  statement  that  was  used  in  the  programmes  telecast  on  May  31,  2007  and  that  runs  as
follows;

"IU  Khan:  I  am  not  denying  anything  at  all,  I  am  not  denying  it  but  the  interpretation,  meaning  and  inferences
which  were  drawn  are  totally  wrong,  unfounded  and  totally  inconsonance  (sic)  with  the  actual  record  that  I  am
producing  before  you.  Kulkarni  also  has  used  the  word  `Bade  Saheb'  means  the  big  officer,  high  officer  of  the
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police  headquarter.  In  his  deposition  in  the  court  also  he  had  used  the  word  Bade  Saheb  twice  and  when  the
explanation  was  sought,  he  explained  that  by  bade  saheb  I  mean  senior  officer  of  the  police  headquarter,  it  was
unconnected  to  Mr.  R.K.  Anand  as  it  has  been  wrongly,  mischievously  and  calculatedly  projected  by  you  people."

Confusion  in  submitting  copies  of  sting  recording  to  High  Court:

99.  Yet  again,  there  is  serious  confusion  about  the  production  of  the  recording  of  the  first  sting  on  the  microchip
of  the  spy  camera  carried  by  Kulkarni  before  the  High  Court.  It  is  noted  above  that  on  June  1,  2007  three  chips
and  five  CDs  were  produced  before  the  trial  court.  Those  were  returned  back  because  in  the  meanwhile  the
proceeding  was  initiated  by  the  High  Court.  On  June  2,  2007  six  CDs  were  submitted  before  the  High  Court.  On
that  date  Poonam  Agarwal  stated  before  the  Registrar  that  one  of  the  CDs  (marked  `1')  was  edited  and  the  other
five  CDs  (marked  `2'  to  `6')  were  unedited.  She  also  said  that  NDTV  news  channel  did  not  have  any  other
material  in  connection  with  the  sting  operation  in  question.  On  June  6,  2007  she  submitted  the  transcripts  of  the
recordings.  In  the  statement  made  on  that  date  she  said  that  she  had  earlier  submitted  six  CDs.  Those  CDs  were
duplicated  from  four  spy  camera  chips  which  were  recorded  on  different  occasions.  After  copies  of  the  CDs  were
given  to  the  proceedees  as  directed  in  the  order  dated  August  7,  2007  issuing  show  cause  notices  to  them,  a
grievance  was  made  before  the  Court  that  they  were  supplied  only  five  CDs,  though  the  number  of  CDs  submitted
before  the  High  Court  was  six.  It  was  then  explained  on  behalf  of  NDTV  that  the  contents  of  two  CDs  were
copied  onto  a  single  one  and  thus  the  number  of  CDs  was  reduced  from  six  to  five.  It  was  of  course  stated  that
a  fresh  set  of  six  CDs  each  would  again  be  supplied  to  all  the  three  proceedees.  The  High  Court  apparently
accepted  the  explanation  given  by  NDTV  (High  Court  order  dated  24.9.2007).  But  the  lapse  was  far  more  serious
as  would  appear  from  the  affidavit  dated  October  1,  2007  filed  by  Poonam  Agarwal  to  explain  the  position.  In  her
affidavit  she  stated  that  in  the  first  sting  (on  IU  Khan)  two  spy  cameras  were  used,  one  carried  by  Kulkarni  and
the  other  by  Deepak  Verma.  The  recording  of  the  first  sting  was  thus  on  two  microchips  one  in  Kulkarni's  camera
and  other  in  the  bag  camera  of  Deepak  Verma.  In  the  other  three  stings  there  was  a  single  spy  camera  carried
by  Kulkarni,  on  each  occasion  having  a  fresh  microchips.  Thus  for  all  the  four  stings  a  total  number  of  five  chips
were  used.  The  contents  of  the  microchip  in  Kulkarni's  spy  camera  used  for  the  first  sting  (on  IU  Khan)  were
copied  onto  magnetic  tape  and  then  to  a  CD.  That  microchip  was  then  reformatted  for  other  uses.  The  other  four
microchips  were  available  in  their  original  and  undisturbed  condition.  For  preparation  of  the  programme  telecast
on  May  30  the  contents  of  all  the  five  chips,  including  the  one  that  was  reformatted,  were  used.  However,  the
five  unedited  CDs  (marked  `2'  to  `6')  that  were  submitted  before  the  High  Court  on  June  2,  2007  were  copies
from  the  four  microchips  that  had  remained  in  their  original  and  undisturbed  condition.  The  sixth  CD  (marked  as
`1')  was  the  copy  of  the  programme  that  was  telecast.  The  recording  on  the  microchip  in  Kulkarni's  camera  used
for  the  first  sting  operation,  though  available  on  magnetic  tape  and  CD  was  not  submitted  to  the  High  Court
because  the  microchip  itself  was  reformatted.  She  further  stated  that  while  supplying  CDs  to  the  noticees  in
pursuance  to  the  direction  of  the  Court,  "a  mistake  occurred  in  that,  one  of  the  CDs  given  to  the  noticees  (sic)
was  not  taken  from  the  "four  chips  but  the  CD  which  is  a  copy  of  the  formatted  chip  containing  the  recording
done  by  Mr.  Kulkarni".  She  further  stated  that  a  CD  made  from  the  mother  tape  of  the  formatted  chip  was  being
filed  along  with  the  affidavit  before  the  High  Court.

100.  What  follows  from  the  affidavit  may  be  summarised  as  follows;  (I)  the  conduct  of  NDTV  before  the  High
Court  in  a  vary  serious  proceeding  was  quite  cavalier  and  causal.  (II)  At  the  time  the  High  Court  issued  show
cause  notices  to  the  three  proceedees  it  did  not  have  before  it  the  recording  on  one  of  the  five  microchips  used
in  the  sting  operations.  (III)  The  materials  given  to  the  proceedees  along  with  show  cause  notice  were  not  exactly
the  same  as  submitted  before  the  High  Court.  (IV)  The  explanation  in  the  form  of  Poonam  Agarwal's  affidavit
came  on  October  1,  2007  on  the  same  day  when  IU  Khan  filed  his  reply  affidavit  in  response  to  the  show  cause
notice.

101.  In  those  circumstances  it  was  not  wrong  for  IU  Khan  to  state  in  paragraphs  14  and  15  of  his  memorandum
of  appeal  as  under:

"14....  This  finding  is  again  against  the  material  on  record  as  the  original  chip  of  the  button  camera  carried  by
Mr.  Kulkarni  was  formatted  by  the  NDTV  in  violation  of  the  direction  issued  by  the  Hon'ble  Court.  This  part  of
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the  conversation  is  not  available  in  the  transcript  of  the  bag  camera."

"15.  Because  the  CD  of  the  button  camera  firstly  cannot  be  relied  upon  as  it  was  filed  after  the  reply  was  filed
by  the  appellant  on  1.10.2007..."

Lapses  have  no  effect  on  RK  Anand's  case  or  even  on  case  of  IU  Khan:

102.  We  have  recounted  here  some  of  the  noticeable  lapses  committed  by  NDTV  in  the  proceedings  that  were
overlooked  by  the  High  Court.  Having  regard  to  seriousness  of  the  proceeding  we  should  have  wished  that  it  was
free  from  such  lapses.  But  it  needs  to  be  made  absolutely  clear  that  the  irregularities  pointed  out  above  were  in
regard  to  the  first  sting  concerning  IU  Khan.  These  in  no  way  affect  RK  Anand  or  alter  his  position.  The
discussions  and  findings  recorded  above  in  respect  of  RK  Anand  thus  remains  completely  unaffected  by  the
mistakes  pointed  out  here.

103.  Further,  having  regard  to  the  defence  taken  by  IU  Khan  the  aforementioned  lapses  do  not  have  any  material
affect  on  his  case  either.  But  before  proceeding  to  examine  his  defence  and  how  the  High  Court  dealt  with  it,  it
would  be  necessary  to  see  what  conversation  is  shown  to  have  taken  place  in  the  sting  recordings  between
Kulkarni  and  IU  Khan.

THE  EXCHANGE  BETWEEN  KULKARNI  &  IU  KHAN:

Khan:  Meet  Kulkarni,  he  is  the  prime  witness  in  the  BMW  case.  He  is  our  star  witness  and  he  is  a  very  public
spirited  and  devoted  man  and  incidentally,  he  was  in  Delhi  on  the  way/day  when  this  unfortunate  incident
happened.  He  was  going  on  foot  to  the  Nizamuddin  Railway  Station.

A  BIT  FOLLOWS  THAT  IS  HARD  TO  UNDERSTAND

Kulkarni:  Mein  barbad  ho  gaya,  sir.

Khan:  How?

Kulkarni:  This  particular  thing  is  only  you  and  myself  are  aware  of.  But  I  am  not  aware  of  anything,  anything.  I
don't  want  to  go  again  with  that  particular  guy.  I  lost  my  mother,  I  don't  know  where  my  father  is.  I'm  just
roaming  around  for  8  years.  Ab  yeh  mujhe  kyun  bulaya  gaya  hai?

Khan:  Ab  court  ne  (coughs)  we  dropped  you....court  ne  (unclear)

Kulkarni:  No,  no  you....I  think  the  state  told  you  to  drop,  right,  if  I'm  not  wrong?  Khan:  These  were  the
instructions  I  received  from  the  Headquarters  and  that's  why  I  got  the  SHO  statement  recorded  that  "on  the
instruction  of  the  SHO  and  the  ACP,  such  and  such  witness  has  been  dropped".  Then  how  can  I  make  a
statement?  My  clients  are  Delhi  Police.  Whatever  instructions  they  will  give,  I  will  act  upon  it.  I  was  very  keen  to
examine  you.

Kulkarni:  Ya,  I  know  that  because  I  still  remember,  still  remember.  Khan:  Inhone  mera  haath  dabaya  xxxbhi
dabaya,  khoob  dabaya,  maine  kaha  main  kya  karoo,  agar  individual  client  ho  to  samjha  bhi  lo,  department  hai.
Khan:  Bade  Sahab  se  mile?  Nahi  mile?  Mulakat  hi  nahi  hooyi?

Kulkarni:  Ab  yeh  kya  jhanjhat  aur?

Khan:  Nahi  nahi  kuch  nahi  hoga,  ab  High  Court  mein  unhone  petition  file  kar  di  hai  ki  Kulkarni  ki  statement
xxxxxxx.

Kulkarni:  To  woh  record  karenge  nahi  na?
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Khan:  Nahi.

Kulkarni:  Pakka?

Khan:  Tum  mauj  karo...hum...humne  drop  kar  diya,  court  ko  kya...who  is  he  is  to  say  that  it  should  be  recorded.

Someone:  Investigation  to  court  kar  sakta  hai,  pur  mode  of  investigation  to  determine  nahi  kar  sakta.

Khan:  Exactly,  they  cannot  decide  the  mode  of  investigation

SOMEBODY  ENTERS  THE  CHAMBER

Kulkarni:  Khan  Sahab,  ek  minute,  chale  jata  hoo,  mein  sham  to  ghar  pe  xxxxaa  jaon  ga.

Khan:  Ha,  ha  who  to  ana  hi  hai,  ghar  pe  nahi  xxx

Kulkarni:  Who  to  abhi  dilli  mein  aya  hoo  to  aya  hoo,  ek  second.

Khan:  In  Delhi,  you're  our  guest.

Kulkarni:  Inka  nahi!

Khan:  Na  inke  nahi.

Khan:  Aapka  aur  hamara  personal  effort/rapport  (not  clear)  hai  Kulkarni:  Who  to  alag  hi  baat  hai.

Khan:  Aur,  bhai  yaar  thanda  peeke  jana.

Kulkarni:  Nahi  thanda  nahi,  bus  ek  second  khali,  kyonki  wahi  xxxx

THEY  COME  OUT  OF  THE  CHAMBER  AND  TALK

Kulkarni:  Summons  Bombay  challa  gaya  thaa,  ab  waha  se  reject  ho  ke  ayaa  hua  hai.  Ab  loon  ken  na  loon?  Baad
me  mere  ko  raat  ko  ghar  pe  (Mr.  Khan  cuts  in)

Khan:  Tum  mere  ko  miloge  kab,  yeh  batao?

Kulkarni:  Aap  batao  kyonki  mere  ko....SHO  se  meri  baat  hui  hai.  Aap  usko...(Mr.  Khan  cuts  in)

Khan:  Tum  thehre  kahan  ho?

Kulkarni:  Main  to  thehre  hoo  out  of  Delhi.

Khan:  Out  of  Delhi?

Kulkarni:  Out  of  Delhi,  Haan.

Khan:  Sham  ko  keh  baje  aaoge?

Kulkarni:  Aaj  nahi  aaonga...mein  kal  zarror...shamko.  Sunday  aaram  reheat  hai  aur....

Khan:  Sunday  ko  kis  waqt  aaoge?
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Kulkarni:  Aap  batao  mere  ko.

Khan:  Aapko  suit  kaunsa  time  karta  hai?

Kulkarni:  Koi  bhi.

Khan:  Saat  aur  aath  ke  darmiyan?

Kulkarni:  Hann,  theek  hai.

Khan:  Kalxxx

Kulkarni:  Lekin  kisi  ko  bhi  batao  mat.

Khan:  Nahi  ji,  sawal  hi  paida  nahi  hota  yaar.

Kulkarni:  Na,  na.

Khan:  Aur  tumhare  liye  bahut  badiya  scotch  rakhi  hui  haixxxx

Kulkarni:  Scotch..laughs

Khan:  Bahut  badiya  xxxx

Kulkarni:  Acha  baki  sab  khairyat  sahib?

Khan:  Sab  khairyat  xx.Khuda  ka  xxx

Kulkarni:  Chalo,  kal  mulaqat  hogi

Kulkarni:  Ok,  main...  (Mr.Khan  cuts  in)

Khan:  Saat  aur  aath  ke  darmiyan

Kulkarni:  Main,  vese  meri  K  K  Paul  se  baat  hui  hai,  lekin  maine  abhi  tak  nahin  bola  hoo  I  have  not  received
summons  at  all.  Woh  mere  ko  bata  dena.

Khan:  Kal  tum  aajao

Kulkarni:  Main...Huh?  Woh  hamare  dono  ki  baat  hogi,

Khan:  Theek  hai.

104.  After  this  Kulkarni  and  Deepak  Verma  return  back.  As  walking  along  they  naturally  talk  about  the  sting  done
by  them  together.

105.  As  we  shall  see  presently  much  depends  on  what  IU  Khan  meant  when  he  asked  Kulkarni  whether  he  had
met  `Bade  Saheb'.

106.  As  noted  above  IU  Khan  does  not  deny  the  conversation  that  is  shown  to  have  taken  place  between  him  and
Kulkarni.  In  his  first  response,  that  is,  in  the  interview  given  to  NDTV  on  the  morning  following  the  telecast  he
said  that  he  did  not  deny  anything  at  all,  he  did  not  deny  (the  utterances)  but  the  inferences  sought  to  be  drawn
were  totally  unfounded  and  wrong.  When  he  said  `Bade  Saheb'  he  meant  some  high  officer  in  the  police
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headquarter.  He  also  said  that  was  the  way  Kulkarni  used  to  refer  to  superior  officers  in  the  police
headquarter(s)  and  that  is  how  he  had  referred  to  them  in  his  deposition  before  the  trial  court.  When  the  trial
court  asked  Kulkarni  to  clarify  he  explained  that  Bade  Saheb  meant  a  superior  officer  of  the  police  headquarter.
The  words  Bade  Saheb,  according  to  IU  Khan,  did  not  in  any  way  refer  to  RK  Anand.

107.  And  this  was  broadly  his  defence  before  the  High  Court.  High  Court  dealing  with  IU  Khan  Defence:

108.  The  High  Court  did  not  accept  his  defence.  The  High  Court  held  that  there  was  great  familiarity  between  IU
Khan,  Kulkarni  and  RK  Anand.  In  this  regard  it  observed  as  follows;

"We  have  noted  above  that  there  are  several  references  to  Mr.  Khan  in  the  conversations  of  Mr.  Kulkarni  with
Mr.  Anand.  We  cannot  overlook  these  since  they  suggest  a  tacit  arrangement  or  at  least  an  understanding
between  Mr.  Khan,  Mr.  Anand  and  Mr.  Kulkarni".

109.  In  coming  to  this  conclusion,  as  is  evident  from  the  above  quoted  observation  the  High  Court  relied  a  great
deal  upon  the  conversations  between  Kulkarni  and  RK  Anand  (vide  paragraphs  196,  197  &  198  of  the  High  Court
Judgment).

110.  The  High  Court  further  held  that  when  IU  Khan  asked  Kulkarni  whether  he  had  met  `Bade  Saheb'  he  only
meant  RK  Anand.  It  rejected  IU  Khan's  stand  that  what  he  meant  by  the  expression  was  a  senior  police  officer.
The  High  Court  observed  that  no  material  was  produced  on  behalf  of  IU  Khan  in  support  of  the  statement  that  in
course  of  his  deposition  before  the  trial  court  Kulkarni  used  the  expression  `Bade  Saheb'  to  mean  a  senior  police
officer.  It  further  observed  that  in  the  sting  operation,  just  before  the  conclusion  of  the  meeting,  Kulkarni  had
said  that  he  had  met  K.K.  Paul  (who  was  then  the  Police  Commissioner).  The  passage  referred  to  is  as  follows;

"Kulkarni:  Main,  vese  meri  K  K  Paul  se  baat  hui  hai,  lekin  maine  abhi  tak  nahin  bola  hoo  I  have  not  received
summons  at  all.  Woh  mere  ko  bata  dena".

111.  This,  according  to  the  High  Court,  clearly  showed  that  Kulkarni  referred  to  the  Police  Commissioner  by  his
name  and  not  by  the  expression  `Bade  Saheb'.  High  Court  further  observed  that  for  Kulkarni  there  was  no  reason
to  meet  the  senior  police  officers  particularly  when  he  was  dropped  as  prosecution  witness.  There  was  nothing  to
suggest  that  while  in  Delhi  Kulkarni  used  to  meet  the  senior  police  officers.  On  the  other  hand  there  was
sufficient  evidence  to  show  that  he  was  very  familiar  with  both  IU  Khan  and  RK  Anand,  had  easy  access  to  both
of  them  and  used  to  frequently  meet  them.  The  High  Court  then  took  up  Kulkarni's  affidavit  that  supported  IU
Khan's  plea  that  by  the  expression  he  had  meant  some  senior  police  officer  and  not  RK  Anand  and  rejected  it  on
a  number  of  grounds.

112.  After  giving  the  reasons  for  rejecting  the  stand  of  IU  Khan  the  High  Court  held  that  Bade  Saheb  was  none
else  then  RK  Anand  observing  as  follows;

"190.  On  the  other  hand,  when  we  watched  the  recording  of  the  events  of  28th  April,  2007  from  the  button
camera,  we  noted  that  towards  the  end  of  the  recording,  Mr.  Deepak  Verma  asked  Mr.  Kulkarni  about  the
identity  of  Bade  Saheb  and  Mr.  Kulkarni  responded  by  saying  that  it  is  Mr.  Anand.  There  is  no  suggestion  that
this  part  of  the  video  recording  is  doctored  or  morphed......".

(emphasis  added)

113.  The  High  Court  further  observed  that  as  IU  Khan  was  fully  aware  that  Kulkarni,  a  prosecution  witness  was
on  highly  familiar  terms  with  a  senior  defence  lawyer  RK  Anand,  he  was  obliged  to  inform  the  prosecution  about
it  and  by  not  doing  so  he  clearly  failed  in  his  duty  as  a  prosecutor  who  was  expected  to  be  fair  not  only  to  his
client  but  also  to  the  Court.  His  conduct  was,  therefore,  plainly  unbecoming  of  a  prosecutor.  The  High  Court  then
proceeded  to  consider  whether  the  conduct  of  IU  Khan  amounted  to  a  criminal  contempt  of  court.  In  this  regard
the  Court  refers  to  the  conversation  between  IU  Khan  and  Kulkarni  taking  place  outside  the  chamber  in  which  a
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second  meeting  was  fixed  up  for  the  following  evening  with  IU  Khan  giving  Kulkarni  the  inducement  of  good
scotch  whisky.  From  the  exchange  between  the  two  the  court  inferred  that  the  extent  of  familiarity  between  the
two  was  rather  more  than  normal.  IU  Khan  was  aware  that  Kulkarni  was  on  equally,  if  not  more  familiar,  terms
with  RK  Anand.  Coupled  with  this  his  failure  to  inform  the  prosecution  or  the  Court  about  the  connection
between  Kulkarni  and  RK  Anand  had  the  potential  and  the  tendency  to  interfere  or  obstruct  the  natural  course  of
the  BMW  case  and  certainly  the  administration  of  justice,  particularly  when  Mr.  Khan  himself  described  Mr.
Kulkarni  as  the  prime  witness  in  the  BMW  case  and  the  `star  witness  of  the  prosecution'.  Finally  the  court  held
"207.  Under  these  circumstances,  we  are  left  with  no  option  but  to  hold  that  Mr.  Khan  was  quite  familiar  with
Mr.  Kulkarni;  Mr.  Khan  was  aware  that  Mr.  Kulkarni  was  in  touch  with  Mr.  Anand;  Mr.  Khan  was  not  unwilling
to  advise  Mr.  Kulkarni  or  at  least  discuss  with  him  the  issue  of  accepting  the  summons  sent  by  the  trial  court  to
Mr.  Kulkarni.  We  also  have  no  option  but  to  hold  that  Mr.  Khan  very  seriously  erred  in  not  bringing  important
facts  touching  upon  the  BMW  case  to  his  client's  notice,  the  prosecution.  The  error  is  so  grave  as  to  make  it  a
deliberate  omission  that  may  have  a  very  serious  impact  on  the  case  of  the  prosecution  in  the  Trial  court.
Consequently,  we  have  no  option  but  to  hold  Mr.  Khan  criminally  liable,  beyond  a  shadow  of  doubt,  for  actually
interfering,  if  not  tending  to  interfere  with  the  due  course  of  the  judicial  proceeding,  that  is  the  BMW  case,  and
thereby  actually  interfering,  if  not  tending  to  interfere  with  the  administration  of  justice  in  any  other  manner".

Submissions  on  behalf  of  IU  Khan:

114.  Mr.  P.  P.  Rao,  learned  Senior  Advocate  appearing  for  IU  Khan  mainly  submitted  that  even  if  the  sting
recording  is  accepted  as  true,  on  the  basis  of  the  exchange  that  took  place  between  his  client  and  Kulkarni  it
cannot  be  said  that  he  acted  in  a  way  or  colluded  in  any  action  aimed  at  interfering  or  tending  to  interfere  with
the  prosecution  of  the  accused  in  the  BMW  case  or  interfering  or  tending  to  interfere  with  or  obstructing  or
tending  to  obstruct  the  administration  of  justice  in  any  other  manner.  He  further  submitted  that  the  findings  of
the  High  Court  were  based  on  assumptions  that  were  not  only  completely  unfounded  but  in  respect  of  which  the
appellant  was  given  no  opportunity  to  defend  himself.  The  High  Court  held  the  appellant  guilty  of  committing
criminal  contempt  of  court  referring  to  and  relying  upon  certain  alleged  facts  and  circumstances  that  did  not  form
part  of  the  notice  and  in  regard  to  which  he  was  given  no  opportunity  to  defend  himself.  Mr.  Rao  submitted  that
along  with  the  notice  issued  by  the  High  Court  the  appellant  was  not  given  all  the  materials  concerning  his  case
and  he  was  thus  handicapped  in  submitting  his  show  cause.  He  further  submitted  that  the  High  Court  erroneously
placed  the  case  of  his  client  at  par  with  RK  Anand  and  convicted  him  because  RK  Anand  was  found  guilty  even
though  the  two  cases  were  completely  different.  Mr.  Rao  was  also  highly  critical  of  the  TV  channel.  He
questioned  the  propriety  of  the  sting  operation  and  the  telecast  of  the  sting  programme  concerning  a  pending
trial  and  involving  a  court  witness  without  any  information  to,  much  less  permission  by  the  trial  court  or  even
the  High  Court  or  its  Chief  Justice.  Mr.  Rao  submitted  that  when  Kulkarni  first  approached  Poonam  Agarwal  she
thought  it  imperative  to  first  obtain  the  approval  of  her  superiors  before  embarking  upon  the  project,  but  it  did
not  occur  to  anyone,  including  her  superiors  in  the  TV  channel  to  obtain  the  permission  or  to  even  inform  at
least  the  Chief  Justice  of  the  Delhi  High  Court  before  taking  up  the  operation  fraught  with  highly  sinister
implications.  Mr.  Rao  also  assailed  the  judgment  coming  under  appeal  on  a  number  of  other  grounds.

SUBMISSIONS  CONSIDERED:

115.  We  have  carefully  gone  through  all  the  materials  concerning  IU  Khan.  We  have  perused  the  transcript  of  the
exchange  between  Kulkarni  and  IU  Khan  and  have  also  viewed  the  full  recording  of  the  sting  several  times  since
the  full  transcript  of  the  recording  is  not  available  on  the  record.

IU  Khan's  conduct  quite  improper:

116.  We  have  not  the  slightest  doubt  that  the  exchange  between  Kulkarni  and  IU  Khan  far  crosses  the  limits  of
proper  professional  conduct  of  a  prosecutor  (especially  engaged  to  conduct  a  sensational  trial)  and  a  designated
Senior  Advocate  of  long  standing.  We  are  not  prepared  to  accept  for  a  moment  that  on  seeing  Kulkarni  suddenly
after  several  years  in  the  company  of  a  `burly  stranger'  (Deepak  Verma)  IU  Khan  became  apprehensive  about  his
personal  safety  since  in  the  past  some  violent  incidents  had  taken  place  in  the  court  premises  and  some  lawyers
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had  lost  their  lives  and  consequently  he  was  simply  play-acting  and  pampering  Kulkarni  in  order  to  mollify  him.
The  plea  is  not  borne  out  from  the  transcript  and  much  less  from  the  video  recording.  In  the  video  recording
there  is  no  trace  of  any  fear  or  apprehension  on  his  face  or  in  his  gestures.  He  appears  perfectly  normal  and
natural  sitting  among  his  colleagues  (and  may  be  one  or  two  clients)  and  at  no  point  the  situation  appears  to  be
out  of  his  control.  As  a  matter  of  fact,  we  feel  constrained  to  say  that  the  plea  is  not  quite  worthy  of  a  lawyer
of  IU  Khan's  standing  and  we  should  have  much  appreciated  had  he  simply  taken  the  plea  of  an  error  of
discretion  on  his  part.

117. Coming  back  to  the  exchange  between  IU  Khan  and  Kulkarni,  we  accept  that  the  transcript  of  the  exchange
does  not  present  the  accurate  picture;  listening  to  the  live  voices  of  the  two  (and  others  present  in  the  chamber)
on  the  CD  gives  a  more  realistic  idea  of  the  meeting.  We  grant  everything  that  can  be  said  in  favour  of  IU
Khan.  The  meeting  took  place  without  any  prior  appointment  from  him.  Kulkarni  was  able  to  reach  him,  unlike
RK  Anand,  without  his  permission  or  consent.  IU  Khan  did  not  seem  to  be  overly  enthused  at  the  appearance  of
Kulkarni.  Accosted  by  Kulkarni,  he  spoke  to  him  out  of  civility  and  mostly  responded  only  to  his  questions  and
comments.  There  were  others  present  in  the  chamber  with  whom  he  was  equally  engaged  in  conversation.  He
also  greeted  someone  else  who  came  into  the  chamber  far  more  cheerfully  than  Kulkarni.  But  the  undeniable  fact
remains  that  he  was  talking  to  him  all  the  time  about  the  BMW  trial  and  the  related  proceedings.  Instead  of
simply  telling  him  to  receive  the  summons  and  appear  before  the  court  as  directed,  IU  Khan  gave  reassurances  to
Kulkarni  telling  him  about  the  revision  filed  in  the  High  Court  against  the  trial  court's  order.  He  advised  him  to
relax  saying  that  since  he  had  dropped  him  (as  a  prosecution  witness)  the  court  was  no  one  to  ask  for  his
statement.  The  part  of  the  exchange  that  took  place  outside  the  chamber  was  worse.  Inside  the  chamber,  at  one
stage,  IU  Khan  seemed  even  dismissive  of  Kulkarni  but  on  coming  out  he  appeared  quite  anxious  to  fix  up
another  meeting  with  him  at  his  residence  giving  promising  good  Scotch  whisky  as  inducement.  IU  Khan  would
be  the  first  person  to  deny  any  friendship  or  even  a  long  acquaintanceship  with  Kulkarni.  The  only  common  factor
between  them  was  the  BMW  case  in  which  one  was  the  prosecutor  and  the  other  was  a  prosecution  witness,
later  dropped  from  the  list  of  witnesses.  A  lawyer,  howsoever,  affable  and  sociable  by  disposition,  if  he  has  the
slightest  respect  for  professional  ethics,  would  not  allow  himself  such  degree  of  familiarity  with  the  witness  of  a
criminal  trial  that  he  might  be  prosecuting  and  would  not  indulge  with  him  into  the  kind  of  exchange  as
admittedly  took  place  between  IU  Khan  and  Kulkarni.  We  are  also  not  prepared  to  believe  that  in  his
conversation  with  Kulkarni,  IU  Khan  did  not  mean  what  he  was  saying  and  he  was  simply  trying  to  somehow  get
rid  of  Kulkarni.  The  video  of  the  sting  recordings  leaves  no  room  for  doubt  that  IU  Khan  was  freely  discussing
the  proceeding  of  BMW  case  with  Kulkarni  and  was  not  at  all  averse  to  another  meeting  with  him  rather  he  was
looking  forward  to  it.  We,  therefore,  fully  endorse  the  High  Court  finding  that  the  conduct  of  IU  Khan  was
inappropriate  for  a  lawyer  in  general  and  a  prosecutor  in  particular.

CRIMINAL  CONTEMPT???

118. But  there  is  a  wide  gap  between  professional  misconduct  and  criminal  contempt  of  court  and  we  now
proceed  to  examine  whether  on  the  basis  of  materials  on  record  the  charge  of  criminal  contempt  of  court  can  be
sustained  against  IU  Khan.

119. The  High  Court  held  that  there  was  an  extraordinary  degree  of  familiarity  between  IU  Khan,  Kulkarni  and
RK  Anand  and  each  of  them  knew  that  the  other  two  were  equally  familiar  with  each  other.  So  far  as  BMW  trial
is  concerned  Kulkarni  was  a  link  between  IU  Khan  and  RK  Anand.  IU  Khan,  by  reason  of  his  familiarity  both  with
RK  Anand  and  Kulkarni  would  also  know  about  the  game  that  was  afoot  for  the  subversion  of  the  trial.  He  failed
to  inform  the  prosecution  and  the  court  about  it  and  his  omission  to  do  so  was  likely  to  have  a  very  serious
impact  on  the  trial.  He  was,  therefore,  guilty  of  actually  interfering  with  due  course  of  judicial  proceeding,  in  the
BMW  case.

120.  In  the  two  sting  recordings  concerning  RK  Anand  there  are  ample  references  to  IU  Khan  to  suggest  a  high
degree  of  familiarity  between  the  three.  But  in  the  sting  on  IU  Khan  the  only  words  used  by  him  that  might
connect  him  to  RK  Anand  through  Kulkarni  are  `Bade  Saheb'.  If  `Bade  Saheb'  referred  to  RK  Anand,  the
involvement  of  IU  Khan  needs  no  further  proof.  The  question,  however,  is  whether  that  finding  can  be  safely
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arrived  at.

121.  Now,  what  are  the  materials  that  might  suggest  that  while  asking  Kulkarni  whether  he  had  met  Bade  Saheb,
IU  Khan  meant  RK  Anand.  Apart  from  the  piece  of  conversation  between  Deepak  Verma  and  Kulkarni  when  they
were  returning  after  meeting  with  IU  Khan,  relied  upon  by  the  High  Court,  there  is  another  material,  for
whatever  its  worth,  that  doesn't  find  any  mention  in  the  High  Court  judgment.  It  is  Kulkarni's  statement  in  his
interview  recorded  at  the  NDTV  studio.

He  said  as  follows;

"He  (IU  Khan)  directed  me  to  Mr  RK  Anand  is  in  that  video  you  can  find  `Bade  Saheb'.  He  meant  that  Mr.  RK
Anand."

122.  We  mention  it  only  because  it  is  one  of  the  materials  lying  on  the  record.  Not  that  we  rely  on  it  in  the
least.  Having  known  the  conduct  of  Kulkarni  throughout  this  episode  as  discussed  in  detail  in  the  earlier  part  of
the  judgment  it  is  impossible  to  rely  on  this  statement  and  we  don't  even  fault  the  High  Court  for  not  taking  any
note  of  it.

123.  The  only  other  positive  material  in  this  regard  is  the  one  referred  to  by  the  High  Court.  The  High  Court
observed  that  towards  the  end  of  the  recording  by  the  button  camera,  "Mr.  Deepak  Verma  asked  Mr.  Kulkarni
about  the  identity  of  Bade  Saheb  and  Mr.  Kulkarni  responded  by  saying  that  it  is  Mr.  Anand."  But  the  reference
by  the  High  Court  to  that  particular  piece  of  conversation  between  Deepak  Verma  and  Kulkarni  is  neither
complete  nor  accurate.  We  have  noted  earlier  that  the  transcript  submitted  to  the  High  Court  by  NDTV  was
incomplete  and  it  covered  only  the  exchange  between  Kulkarni  and  IU  Khan.  If  the  High  Court  had  before  it  the
full  transcript  of  the  entire  recording  it  might  have  taken  a  different  view.  We  have  viewed  the  CD  labelled  as
"Button  Spy  cam  Recording  done  by  Sunil  Kulkarni.  IU  Khan  Sting  Operation"  a  number  of  times  and  we  find
that  on  the  way  back  after  meeting  IU  Khan,  Kulkarni  was  being  quite  voluble.  He  spoke  to  Deepak  Verma  and
gave  him  some  instructions.  A  part  of  their  conversation,  relevant  for  our  purpose  is  as  follows:

EXCHANGE  BETWEEN  KULKARNI  &  DEEPAK  VERMA:

Kulkarni:  Humming  some  tune

Kulkarni:  Don't  go  to  car  directly.  We'll  take  an  auto

Deepak  Verma:  Take  an  auto?

Kulkarni:  Haan.  Thoda  sa  aage  chalen  ge

Kulkarni:  Aap  ne  suna  nahin?  "Bade  Saheb  se  mile  ya  nahin?"

Deepak  Verma:  Haan

Kulkarni:  Ab  dekho  kal  you  will  get  [unclear..]  you  what  you  want

Deepak  Verma:  Kal  aap  Bade  Saheb  se  milne  ja  rahe  hain?

Kulkani:  Na,  Haan  unke  ghar  pe.  No,  you  don't  have  to  come.  You  just  come  and  stay  outside.

Theek  hai  na?

[unclear...  ]  Haan  ab  to  aap  ke  samne  hua  sab  kucchh
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Deepak  Verma:  Bade  Saheb  woh  hai,  Anand?

Kulkarni:  Hmm.

Noise  of  some  auto/heavy  vehicle  engine

Deepak  Verma:  [Unclear...]  Ek  baar  iska  Photograph  lein....Iska  photograph  aaya  ki  nahin  aaya?

Kulkarni:  Aaya.  Aaya,  aaya.

Kulkarni:  Pukka  trail  hoga  hamara.  Hundred  percent  Tail  hoga.

Deepak  Verma:  Police  Waale  ko  kaise  kah  raha  tha  who?  Gaadi  Dilwao  yaar..

124.  From  the  manner  of  speaking  Kulkarni  appeared  to  be  giving  the  impression  that  everything  went  off
according  to  the  plan.  He  also  tended  to  be  slightly  melodramatic.  (He  would  not  go  to  the  car  directly  because
they  were  bound  to  be  followed!)

125.  Now,  while  examining  what  Kulkarni  understood  or  rather  what  he  wanted  Deepak  Verma  to  believe  what
was  meant  by  `Bade  Saheb'  it  is  necessary  to  bear  in  mind  that  the  whole  object  of  the  sting  was  to  uncover  the
alleged  unholy  alliance  between  the  defence  and  the  prosecution.  It  was  based  on  the  premise  that  the
prosecution  was  colluding  with  the  defence  in  the  effort  to  save  the  accused  in  the  BMW  case.  In  that  situation
for  Kulkarni,  who  for  his  own  reasons  was  anxious  to  get  NDTV's  help  for  doing  the  sting,  it  was  natural  to  find
out  and  show  to  Deepak  Verma  some  link  between  IU  Khan  and  RK  Anand  irrespective  of  whether  or  not  there
was,  in  reality,  any  link  between  the  two.  There  is  no  way  to  find  out  whether  Kulkarni  really  believed  that  by
`Bade  Saheb'  IU  Khan  meant  RK  Anand  (Like  everything  else  even  on  this  issue  he  changed  his  stand  from  time
to  time!)  or  he  just  wanted  Deepak  Verma  to  believe  so.  But  even  if  Kulkarni  really  understood  Bade  Saheb  to
mean  RK  Anand,  that  would  not  change  the  position  much.  For  our  purpose  it  is  not  important  what  Kulkarni  or
Deepak  Verma  or  any  one  else  understood  (truthfully  or  otherwise!)  by  that  expression.  One  may  use  an
expression  to  mean  a  certain  thing  but  to  the  listener  it  may  mean  something  quite  different.  What  is  important
here  is  to  judge  what  IU  Khan  meant  when  he  used  that  expression.  In  our  view,  on  the  basis  of  the  exchange
between  Kulkarni  and  Deepak  Verma,  it  will  be  highly  unsafe  to  hold  that  when  IU  Khan  asked  Kulkarni  whether
he  had  met  "Bade  Saheb'  he  meant  RK  Anand.

126.  The  High  Court  rejected  IU  Khan's  explanation  that  what  he  meant  by  `Bade  Saheb'  was  some  senior  officer
in  the  police  headquarter.  According  to  IU  Khan,  Kulkarni  was  in  the  habit  of  directly  approaching  the  superior
police  officers  and  he  would  refer  to  them  by  that  expression.  In  support  of  the  plea  in  his  reply  affidavit
(paragraph  12)  IU  Khan  stated  as  follows:

"Even  during  the  course  of  his  deposition  in  court  Mr.  S.  Kulkarni  had  used  the  expression  "Bade  Sahab"  while
referring  to  the  higher  police  officers.  The  Ld.  trial  court  also  translated  the  same  in  English  while  recording  the
statement  as  "higher  police  officers".  In  the  cross-examination  Mr.  S.  Kulkarni  has  stated  "I  had  voluntarily  gone
to  the  higher  police  officers  of  the  police  headquarter"".

The  High  Court  rejected  the  aforesaid  plea  observing  as  follows;

"It  was  further  submitted  that  during  the  recording  of  Mr.  Kulkarni's  evidence  on  an  earlier  occasion,  a  reference
to  Bade  Saheb  was  made  more  than  once.  "Bade  Saheb"  was  then  translated  and  recorded  in  the  deposition  to
mean  senior  police  officers.  Learned  counsel  for  Mr.  Khan,  however,  did  not  produce  any  material  to  support  the
last  submission".

(emphasis  added)
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127.  Mr.  P.  P.  Rao  submitted  that  the  approach  of  the  High  Court  was  quite  unfair.  The  proceeding  before  the
High  Court  was  not  in  the  nature  of  a  suit  or  a  criminal  trial.  In  response  to  the  notice  issued  by  the  Court  the
appellant  had  made  a  positive  statement  in  his  reply  affidavit.  The  statement  was  not  formally  traversed  by
anyone.  There  was,  therefore,  no  reason  for  the  appellant  to  assume  that  he  would  be  required  to  produce
evidence  in  support  of  the  statement.  In  case  the  High  Court  felt  the  need  for  some  evidence  in  support  of  the
averment  it  should  have  at  least  made  it  known  to  the  appellant.  But  the  High  Court  without  giving  any  inkling
to  the  appellant  rejected  the  plea  in  the  final  judgment.  The  appellant  was  thus  clearly  denied  a  proper
opportunity  to  defend  himself.  We  find  that  the  submission  is  not  without  substance.  The  proceeding  before  the
High  Court  was  under  the  Contempt  of  Courts  Act  and  the  High  Court  was  not  following  any  well  known  and
well  established  format.  In  that  situation  it  was  only  fair  to  give  notice  to  the  proceedees  to  substantiate  the
pleas  taken  in  the  reply  affidavit  by  leading  proper  evidence.  It  must,  therefore  be  held  that  the  High  Court
rejected  a  material  plea  raised  on  behalf  of  the  IU  Khan  without  giving  him  any  opportunity  to  substantiate  it.

128.  Further,  as  noticed  above,  the  High  Court,  for  arriving  at  the  finding  that  there  was  a  high  degree  of
familiarity  among  IU  Khan,  Kulkarni  and  RK  Anand  has  repeatedly  used  the  transcripts  of  the  meetings  between
Kulkarni  and  RK  Anand.  It  is  indeed  true  that  in  the  exchanges  between  Kulkarni  and  RK  Anand  there  are  many
references  to  IU  Khan.  That  may  give  rise  of  a  strong  suspicion,  of  a  common  connection  between  the  three.  But
having  regard  to  the  charge  of  criminal  contempt  any  suspicion  howsoever  strong  cannot  take  the  place  of  proof
and  we  don't  feel  it  wholly  prudent  to  rely  upon  the  exchanges  between  Kulkarni  and  RK  Anand  to  record  a
finding  against  IU  Khan.

129.  Further,  according  to  the  High  Court,  the  essence  of  culpability  of  IU  Khan  was  his  omission  to  inform  the
prosecution  and  the  Court  "that  one  of  its  witnesses  was  more  than  an  acquaintance  of  defence  lawyer".

130.  Mr.  P.  P.  Rao  submitted  that  the  High  Court  convicted  the  appellant  for  something  in  regard  to  which  he
was  never  given  an  opportunity  to  defend  himself.  From  the  notice  issued  by  the  High  Court  it  was  impossible  to
discern  that  the  charge  of  criminal  contempt  would  be  eventually  fastened  on  him  for  his  failure  to  inform  the
court  and  the  prosecution  about  the  way  Kulkarni's  was  being  manipulated  by  the  defence.  Mr.  Rao  further
submitted  that  the  reason  assigned  by  the  Court  to  hold  the  appellant  guilty  was  based  purely  on  assumption.
The  appellant  was  given  no  opportunity  to  show  that,  as  a  matter  of  fact,  after  Kulkarni  met  him  at  the  Patiala
House  on  April  28,  2007  he  had  informed  the  concerned  authorities  that  after  being  summoned  by  the  court
Kulkarni  was  back  to  his  old  tricks.  He  further  submitted  that  the  appellant,  given  the  opportunity,  could  also
show  that  the  decision  to  not  examine  him  as  one  of  the  prosecution  witnesses  was  taken  by  the  concerned
authorities  in  consultation  with  him.  We  find  substance  in  Mr.  Rao's  submission.

131.  In  our  considered  view,  on  the  basis  of  materials  on  record  the  charge  of  criminal  contempt  cannot  be  held
to  be  satisfactorily  established  against  IU  Khan.  In  our  opinion  he  is  entitled  to  the  benefit  of  doubt.

PROCEDURE  FOLLOWED  BY  THE  HIGH  COURT:

132.  A  lot  has  been  argued  about  the  procedure  followed  by  the  High  Court  in  dealing  with  the  matter.  On
behalf  of  RK  Anand  it  was  strongly  contended  that  by  only  asking  for  the  copies  of  the  original  sting  recordings
and  allowing  the  original  microchips  and  the  magnetic  tapes  to  be  retained  in  the  custody  of  NDTV  the  High
Court  committed  a  serious  and  fatal  lapse.  Mr.  Gopal  Subramanium  also  took  the  view  that  though  the  final
judgment  passed  by  the  High  Court  was  faultless,  it  was  nevertheless  an  error  on  its  part  to  leave  the  original
sting  recordings  in  the  safe  custody  of  the  TV  channel.  On  principle  and  as  a  matter  of  proper  procedure,  the
Court,  at  the  first  instance,  ought  to  have  taken  in  its  custody  all  the  original  electronic  materials  concerning  the
stings.

133.  At  first  the  direction  of  the  High  Court  leaving  the  microchips  containing  the  original  sting  recordings  and
the  magnetic  tapes  with  the  TV  channel  indeed  appears  to  be  somewhat  strange  and  uncommon  but  a  moment's
thought  would  show  the  rationale  behind  it.  If  the  recordings  on  the  microchips  were  fake  from  the  start  or  if
the  microchips  were  morphed  before  notice  was  issued  to  the  TV  channel,  those  would  come  to  the  court  in  that

202



R.K.Anand V. Registrar,Delhi High Court

Printed For: Naman Joshi 26-08-2020 On: 01:57:AM

condition  and  in  that  case  the  question  whether  the  microchips  were  genuine  or  fake/morphed  would  be  another
issue.  But  once  the  High  Court  obtained  their  copies  there  was  no  possibility  of  any  tampering  with  the
microchips  from  that  stage.  Moreover,  the  High  Court  might  have  felt  that  the  TV  channel  with  its  well  equipped
studio/laboratory  would  be  a  much  better  place  for  the  handling  and  conservation  of  such  electronic  articles  than
the  High  Court  Registry.  On  the  facts  of  the  case,  therefore,  there  was  no  lapse  on  the  part  of  the  High  Court  in
leaving  the  microchips  in  the  safe  custody  of  the  TV  channel  and  in  any  event  it  does  not  have  any  bearing  on
the  final  decision  of  the  case.

134.  However,  what  we  find  completely  inexplicable  is  why,  at  least  at  the  beginning  of  the  proceeding,  the  High
Court  did  not  put  NDTV,  along  with  the  two  appellants,  in  the  array  of  contemnors.  Looking  back  at  the  matter
(now  that  we  have  on  the  record  before  us  the  appellants'  affidavits  in  reply  to  the  notice  issued  by  the  High
Court  as  well  as  their  first  response  to  the  telecast  in  the  form  of  their  live  interviews),  we  are  in  the  position  to
say  that  since  the  contents  of  the  sting  recordings  were  admitted  there  was  no  need  for  the  proof  of  integrity
and  correctness  of  the  electronic  materials.  But  at  the  time  the  High  Court  issued  notices  to  the  two  appellants
(and  two  others)  the  position  was  completely  different.  At  that  stage  the  issue  of  integrity,  authenticity  and
reliability  of  the  sting  recordings  was  wide  open.  The  appellants  might  have  taken  the  stand  that  not  only  the
sting  recordings  but  their  respective  responses  shown  by  the  TV  channel  were  fake  and  doctored.  In  such  an
event  the  TV  channel  would  have  been  required  to  be  subjected  to  the  strictest  proof  of  the  electronic  materials
on  which  its  programmes  were  based  and,  in  case  it  failed  to  establish  their  genuineness  and  correctness,  it
would  have  been  equally  guilty,  if  not  more,  of  serious  contempt  of  court  and  other  criminal  offences.  By  all
reckoning,  at  the  time  of  initiation  of  the  proceeding,  the  place  of  NDTV  was  along  with  the  appellants  facing  the
charge  of  contempt.  Such  a  course  would  have  put  the  proceeding  on  a  more  even  keel  and  given  it  a  more
balanced  appearance.  Then  perhaps  there  would  have  been  no  scope  for  the  grievance  that  the  High  Court  put
the  TV  channel  on  the  complainant's  seat.  And  then  perhaps  the  TV  Channel  too  would  have  conducted  itself  in  a
more  careful  manner  and  the  lapses  as  indicated  above  in  the  case  of  IU  Khan  might  not  have  occurred.

THE  PUNISHMENT:  PROHIBITION  AGAINST  APPEARING  IN  COURTS

135.  We  were  also  addressed  on  the  validity  of  the  High  Court's  direction  prohibiting  the  two  appellants  from
appearing  before  the  High  Court  and  the  courts  subordinate  to  it  for  a  period  of  four  months.  Though  by  the
time  the  appeals  were  taken  up  for  hearing  the  period  of  four  months  was  over,  Mr.  Altaf  Ahmed  contended  that
the  High  Court's  direction  was  beyond  its  competence  and  authority.  In  a  proceeding  of  contempt  punishment
could  only  be  awarded  as  provided  under  the  Contempt  of  Courts  Act,  though  in  a  given  case  the  High  Court
could  debar  the  contemnor  from  appearing  in  court  till  he  purged  himself  of  the  contempt.  He  further  submitted
that  professional  misconduct  is  a  subject  specifically  dealt  with  under  the  Advocates  Act  and  the  authority  to  take
action  against  a  lawyer  for  any  professional  misconduct  vests  exclusively  in  the  State  Bar  Council,  where  he  may
be  enrolled,  and  the  Bar  Council  of  India.  The  Counsel  further  submitted  that  a  High  Court  could  frame  rules
under  section  34  of  the  Advocates  Act  laying  down  the  conditions  subject  to  which  an  advocate  would  be
permitted  to  practise  in  the  High  Court  and  the  courts  subordinate  to  it  and  such  rules  may  contain  a  provision
that  an  advocate  convicted  of  contempt  of  court  would  be  barred  from  appearing  before  it  or  before  the
subordinate  courts  for  a  specified  period.  But  so  far  the  Delhi  High  Court  has  not  framed  any  rules  under  section
34  of  the  Act.  According  to  him,  therefore,  the  punishment  awarded  to  the  appellant  by  the  High  Court  had  no
legal  sanction.

136.  Mr.  Nageshwar  Rao  learned  Senior  Advocate  assisting  the  Court  as  amicus  shared  the  same  view.  Mr.  Rao
submitted  that  the  direction  given  by  the  High  Court  was  beyond  its  jurisdiction.  In  a  proceeding  of  contempt  the
High  Court  could  only  impose  a  punishment  as  provided  under  section  12  of  the  Contempt  of  Courts  Act,  1971.
The  High  Court  was  bound  by  the  provisions  of  the  Contempt  of  Courts  Act  and  it  was  not  open  to  it  to  innovate
any  new  kind  of  punishment  in  exercise  of  its  powers  under  Article  215  of  the  Constitution  or  its  inherent
powers.  Mr.  Rao  submitted  that  a  person  who  is  a  law  graduate  becomes  entitled  to  practise  the  profession  of
law  on  the  basis  of  his  enrolment  with  any  of  the  State  Bar  Councils  established  under  the  Advocates  Act,  1961.
Appearance  in  Court  is  the  dominant,  if  not  the  sole  content  of  a  lawyer's  practice.  Since,  the  authority  to  grant
licence  to  a  law  graduate  to  practise  as  an  advocate  vests  exclusively  in  a  State  Bar  Council,  the  power  to
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revoke  the  licence  or  to  suspend  it  for  a  specified  term  also  vests  in  the  same  body.  Further,  the  revocation  or
suspension  of  licence  of  an  advocate  has  not  only  civil  but  also  penal  consequences;  hence,  the  relevant  statutory
provisions  in  regard  to  imposition  of  punishment  must  be  strictly  followed.  Punishment  by  way  of  suspension  of
the  licence  of  an  advocate  can  only  be  imposed  by  the  Bar  Council,  the  competent  statutory  body,  after  the
charge  is  established  against  the  advocate  concerned  in  the  manner  prescribed  by  the  Act  and  the  Rules  framed
thereunder.  The  High  Court  can,  of  course,  prohibit  an  advocate  convicted  of  contempt  from  appearing  before  it
or  any  court  subordinate  to  it  till  the  contemnor  purged  himself  of  the  contempt.  But  it  cannot  assume  the
authority  and  the  power  statutorily  vested  in  the  Bar  Council.

137.  Mr.  Gopal  Subramanium  the  other  amicus,  however,  approached  the  issue  in  a  slightly  different  manner  and
took  the  middle  ground.  Mr.  Subramanium  submitted  that  the  power  to  suspend  the  licence  of  a  lawyer  for  a
reason  that  may  constitute  contempt  of  court  and  at  the  same  time  may  also  amount  to  professional  misconduct
is  a  power  to  be  exercised  by  the  disciplinary  authority  i.e.  the  Disciplinary  Committee  of  the  State  Bar  Council
where  the  concerned  advocate  is  registered  or  the  Bar  Council  of  India.  The  Supreme  Court  has  held  that  even
it,  in  exercise  of  its  powers  under  Article  142,  cannot  override  statutory  provisions  and,  assuming  the  position  of
the  Disciplinary  Committee,  suspend  the  licence  of  a  lawyer.  Such  a  course  cannot  be  followed  even  by  taking
recourse  to  the  appellate  powers  of  the  Supreme  Court  under  section  38  of  the  Advocates  Act  while  dealing  with
a  case  of  contempt  of  court  (and  not  an  appeal  relating  to  professional  misconduct  as  such).  But  approaching  the
matter  from  a  different  angle  Mr.  Subramanium  submitted,  it  is,  however,  open  to  the  High  Court  to  make  rules
regulating  the  appearance  of  advocates  in  courts.  He  further  submitted  that  although  the  Delhi  High  Court  has
not  framed  any  specific  rules  regulating  the  appearance  of  advocates,  it  is  settled  law  that  power  vested  in  an
authority  would  not  cease  to  exist  merely  because  rules  prescribing  the  manner  of  exercise  of  power  have  not
been  framed.

138.  The  contention  that  the  direction  debarring  a  lawyer  from  appearing  before  it  or  in  courts  subordinate  to  it
is  beyond  the  jurisdiction  of  the  High  Court  is  based  on  the  premise  that  the  bar  is  akin  to  revocation/suspension
of  the  lawyer's  licence  which  is  a  punishment  for  professional  misconduct  that  can  only  be  inflicted  by  the  Bar
Council  after  following  the  procedure  prescribed  under  the  Advocates  Act.  The  contention  finds  support  from  the
Constitution  Bench  decision  of  this  Court  in  Supreme  Court  Bar  Association  vs.  Union  of  India,  (1998)  4  SSC  409.
In  paragraph  37  of  the  decision  the  Court  observed  and  held  as  under:

"37.  The  nature  and  types  of  punishment  which  a  court  of  record  can  impose  in  a  case  of  established  contempt
under  the  common  law  have  now  been  specifically  incorporated  in  the  Contempt  of  Courts  Act,  1971  insofar  as
the  High  Courts  are  concerned  and  therefore  to  the  extent  the  Contempt  of  Courts  Act,  1971  identifies  the  nature
or  types  of  punishments  which  can  be  awarded  in  the  case  of  established  contempt,  it  does  not  impinge  upon  the
inherent  powers  of  the  High  Court  under  Article  215  either.  No  new  type  of  punishment  can  be  created  or
assumed."

In  paragraphs  39  &  40  it  observed:

"39.  Suspending  the  licence  to  practise  of  any  professional  like  a  lawyer,  doctor,  chartered  accountant  etc.  when
such  a  professional  is  found  guilty  of  committing  contempt  of  court,  for  any  specified  period,  is  not  recognised  or
accepted  punishment  which  a  court  of  record  either  under  the  common  law  or  under  the  statutory  law  can
impose  on  a  contemnor  in  addition  to  any  of  the  other  recognised  punishments."

"40.  The  suspension  of  an  advocate  from  practise  and  his  removal  from  the  State  roll  of  advocates  are  both
punishments  specifically  provided  for  under  the  Advocates  Act,  1961,  for  proven  "professional  misconduct"  of  an
advocate.  While  exercising  its  contempt  jurisdiction  under  Article  129,  the  only  cause  or  matter  before  this  Court
is  regarding  commission  of  contempt  of  court.  There  is  no  cause  of  professional  misconduct,  properly  so  called,
pending  before  the  Court.  This  Court,  therefore,  in  exercise  of  its  jurisdiction  under  Article  129  cannot  take  over
the  jurisdiction  of  the  Disciplinary  Committee  of  the  Bar  Council  of  the  State  or  the  Bar  Council  of  India  to
punish  an  advocate  by  suspending  his  licence,  which  punishment  can  only  be  imposed  after  a  finding  of
"professional  misconduct"  is  recorded  in  the  manner  prescribed  under  the  Advocates  Act  and  the  Rules  framed
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thereunder."

In  Paragraph  57  it  observed:

57.  In  a  given  case,  an  advocate  found  guilty  of  committing  contempt  of  court  may  also  be  guilty  of  committing
"professional  misconduct",  depending  upon  the  gravity  or  nature  of  his  contumacious  conduct,  but  the  two
jurisdictions  are  separate  and  distinct  and  exercisable  by  different  forums  by  following  separate  and  distinct
procedures.  The  power  to  punish  an  advocate  by  suspending  his  licence  or  by  removal  of  his  name  from  the  roll
of  the  State  Bar  Council  for  proven  professional  misconduct  vests  exclusively  in  the  statutory  authorities  created
under  the  Advocates  Act,  1961,  while  the  jurisdiction  to  punish  him  for  committing  contempt  of  court  vests
exclusively  in  the  courts."

Again  in  paragraph  80  it  observed:

"80.  In  a  given  case  it  may  be  possible  for  this  Court  or  the  High  Court,  to  prevent  the  contemnor  advocate  to
appear  before  it  till  he  purges  himself  of  the  contempt  but  that  is  much  different  from  suspending  or  revoking
his  licence  or  debarring  him  to  practise  as  an  advocate.  In  a  case  of  contemptuous,  contumacious,  unbecoming  or
blameworthy  conduct  of  an  Advocate-on-Record,  this  Court  possesses  jurisdiction,  under  the  Supreme  Court  Rules,
itself,  to  withdraw  his  privilege  to  practice  as  an  Advocate-on-  Record  because  that  privilege  is  conferred  by  this
Court  and  the  power  to  grant  the  privilege  includes  the  power  to  revoke  or  suspend  it.  The  withdrawal  of  that
privilege,  however,  does  not  amount  to  suspending  or  revoking  his  licence  to  practice  as  an  advocate  in  other
courts  or  tribunals."

139.  The  matter,  however,  did  not  stop  at  Supreme  Court  Bar  Association.  In  Pravin  C  Shah  vs.  K.  A.  Mohd.  Ali
and  Another,  (2001)  8  SCC  650,  this  Court  considered  the  case  of  a  lawyer  who  was  found  guilty  of  contempt  of
court  and  as  a  consequence  was  sought  to  be  debarred  from  appearing  in  courts  till  he  purged  himself  of
contempt.  Kerala  High  Court  has  framed  Rules  under  section  34  of  the  Advocates  Act  and  rule  11  reads  thus:

"No  advocate  who  has  been  found  guilty  of  contempt  of  court  shall  be  permitted  to  appear,  act  or  plead  in  any
court  unless  he  has  purged  himself  of  the  contempt."

140.  An  Advocate,  notwithstanding  his  conviction  for  contempt  of  Court  by  the  Kerala  High  Court  continued  to
freely  appear  before  the  courts.  A  complaint  was  made  to  the  Kerala  State  Bar  Council  on  which  a  disciplinary
proceeding  was  initiated  against  the  advocate  concerned  and  finally  the  State  Bar  Council  imposed  a  punishment
on  him  debarring  him  from  acting  or  pleading  in  any  court  till  he  got  himself  purged  of  the  contempt  of  court  by
an  order  of  the  appropriate  court.  The  concerned  advocate  challenged  the  order  of  the  State  Bar  Council  in
appeal  before  the  Bar  Council  of  India.  The  Bar  Council  of  India  allowed  the  appeal  and  set  aside  the  interdict
imposed  on  the  advocate.  The  matter  was  brought  in  appeal  before  this  Court  and  a  two  judges'  Bench  hearing
the  appeal  framed  the  question  arising  for  consideration  as  follows:

"When  an  advocate  was  punished  for  contempt  of  court  can  he  appear  thereafter  as  a  counsel  in  the  courts,
unless  he  purges  himself  of  such  contempt?  If  he  cannot,  then  what  is  the  way  he  can  purge  himself  of  such
contempt?"

The  Court  answered  the  question  in  paragraphs  27,  28  and  31  of  the  judgment  as  follows:

"27.  We  cannot  therefore  approve  the  view  that  merely  undergoing  the  penalty  imposed  on  a  contemnor  is
sufficient  to  complete  the  process  of  purging  himself  of  the  contempt,  particularly  in  a  case  where  the  contemnor
is  convicted  of  criminal  contempt.  The  danger  in  giving  accord  to  the  said  view  of  the  learned  Single  Judge  in
the  aforesaid  decision  is  that  if  a  contemnor  is  sentenced  to  a  fine  he  can  immediately  pay  it  and  continue  to
commit  contempt  in  the  same  court,  and  then  again  pay  the  fine  and  persist  with  his  contemptuous  conduct.
There  must  be  something  more  to  be  done  to  get  oneself  purged  of  the  contempt  when  it  is  a  case  of  criminal
contempt."
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"28.  The  Disciplinary  Committee  of  the  Bar  Council  of  India  highlighted  the  absence  of  any  mode  of  purging
oneself  of  the  guilt  in  any  of  the  Rules  as  a  reason  for  not  following  the  interdict  contained  in  Rule  11.  Merely
because  the  Rules  did  not  prescribe  the  mode  of  purging  oneself  of  the  guilt  it  does  not  mean  that  one  cannot
purge  the  guilt  at  all.  The  first  thing  to  be  done  in  that  direction  when  a  contemnor  is  found  guilty  of  a  criminal
contempt  is  to  implant  or  infuse  in  his  own  mind  real  remorse  about  his  conduct  which  the  court  found  to  have
amounted  to  contempt  of  court.  Next  step  is  to  seek  pardon  from  the  court  concerned  for  what  he  did  on  the
ground  that  he  really  and  genuinely  repented  and  that  he  has  resolved  not  to  commit  any  such  act  in  future.  It
is  not  enough  that  he  tenders  an  apology.  The  apology  tendered  should  impress  the  court  to  be  genuine  and
sincere.  If  the  court,  on  being  impressed  of  his  genuineness,  accepts  the  apology  then  it  could  be  said  the
contemnor  has  purged  himself  of  the  guilt."

"31.  Thus  a  mere  statement  made  by  a  contemnor  before  court  that  he  apologises  is  hardly  enough  to  amount  to
purging  himself  of  the  contempt.  The  court  must  be  satisfied  of  the  genuineness  of  the  apology.  If  the  court  is  so
satisfied  and  on  its  basis  accepts  the  apology  as  genuine  the  court  has  to  make  an  order  holding  that  the
contemnor  has  purged  himself  of  the  contempt.  Till  such  an  order  is  passed  by  the  court  the  delinquent  advocate
would  continue  to  be  under  the  spell  of  the  interdict  contained  in  Rule  11  of  the  Rules."

141.  More  importantly,  another  Constitution  Bench  of  this  Court  in  Ex.  Capt.  Harish  Uppal  vs.  Union  of  India  and
Another,  (2003)  2  SCC  45,  examined  the  question  whether  lawyers  have  a  right  to  strike  and/or  give  a  call  for
boycott  of  Court(s).  In  paragraph  34  of  the  decision  the  Court  made  highly  illuminating  observations  in  regard  to
lawyers'  right  to  appear  before  the  Court  and  sounded  the  note  of  caution  for  the  lawyers.  Para  34  of  the
decision  need  to  be  reproduced  below:

"34.  One  last  thing  which  must  be  mentioned  is  that  the  right  of  appearance  in  courts  is  still  within  the  control
and  jurisdiction  of  courts.  Section  30  of  the  Advocates  Act  has  not  been  brought  into  force  and  rightly  so.  Control
of  conduct  in  court  can  only  be  within  the  domain  of  courts.  Thus  Article  145  of  the  Constitution  of  India  gives
to  the  Supreme  Court  and  Section  34  of  the  Advocates  Act  gives  to  the  High  Court  power  to  frame  rules
including  rules  regarding  condition  on  which  a  person  (including  an  advocate)  can  practise  in  the  Supreme  Court
and/or  in  the  High  Court  and  courts  subordinate  thereto.  Many  courts  have  framed  rules  in  this  behalf.  Such  a
rule  would  be  valid  and  binding  on  all.  Let  the  Bar  take  note  that  unless  self-restraint  is  exercised,  courts  may
now  have  to  consider  framing  specific  rules  debarring  advocates,  guilty  of  contempt  and/or  unprofessional  or
unbecoming  conduct,  from  appearing  before  the  courts.  Such  a  rule  if  framed  would  not  have  anything  to  do  with
the  disciplinary  jurisdiction  of  the  Bar  Councils.  It  would  be  concerning  the  dignity  and  orderly  functioning  of  the
courts.  The  right  of  the  advocate  to  practise  envelopes  a  lot  of  acts  to  be  performed  by  him  in  discharge  of  his
professional  duties.  Apart  from  appearing  in  the  courts  he  can  be  consulted  by  his  clients,  he  can  give  his  legal
opinion  whenever  sought  for,  he  can  draft  instruments,  pleadings,  affidavits  or  any  other  documents,  he  can
participate  in  any  conference  involving  legal  discussions,  he  can  work  in  any  office  or  firm  as  a  legal  officer,  he
can  appear  for  his  clients  before  an  arbitrator  or  arbitrators  etc.  Such  a  rule  would  have  nothing  to  do  with  all
the  acts  done  by  an  advocate  during  his  practice.  He  may  even  file  vakalat  on  behalf  of  a  client  event  though  his
appearance  inside  the  court  is  not  permitted.  Conduct  in  court  is  a  matter  concerning  the  court  and  hence  the
Bar  Council  cannot  claim  that  what  should  happen  inside  the  court  could  also  be  regulated  by  them  in  exercise
of  their  disciplinary  powers.  The  right  to  practise,  no  doubt,  is  genus  of  which  the  right  to  appeal  and  conduct
cases  in  the  court  may  be  a  specie.  But  the  right  to  appear  and  conduct  cases  in  the  court  is  a  matter  on  which
the  court  must  and  does  have  major  supervisory  and  controlling  power.  Hence  courts  cannot  be  and  are  not
divested  of  control  or  supervision  of  conduct  in  court  merely  because  it  may  involve  the  right  of  an  advocate.  A
rule  can  stipulate  that  a  person  who  has  committed  contempt  of  court  or  has  behaved  unprofessionally  and  in  an
unbecoming  manner  will  not  have  the  right  to  continue  to  appear  and  plead  and  conduct  cases  in  courts.  The  Bar
Councils  cannot  overrule  such  a  regulation  concerning  the  orderly  conduct  of  court  proceedings.  On  the  contrary,
it  will  be  their  duty  to  see  that  such  a  rule  is  strictly  abided  by.  Courts  of  law  are  structured  in  such  a  design
as  to  evoke  respect  and  reverence  to  the  majesty  of  law  and  justice.  The  machinery  for  dispensation  of  justice
according  to  law  is  operated  by  the  court.  Proceedings  inside  the  courts  are  always  expected  to  be  held  in
dignified  and  orderly  manner.  The  very  sight  of  an  advocate,  who  is  guilty  of  contempt  of  court  or  of  unbecoming
or  unprofessional  conduct,  standing  in  the  court  would  erode  the  dignity  of  the  court  and  even  corrode  its
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majesty  besides  impairing  the  confidence  of  the  public  in  the  efficacy  of  the  institution  of  the  courts.  The  power
to  frame  such  rules  should  not  be  confused  with  the  right  to  practice  law.  While  the  Bar  council  can  exercise
control  over  the  latter,  the  courts  are  in  control  of  the  former.  The  distinction  is  clearly  brought  out  by  the
difference  in  language  in  Section  49  of  the  Advocates  Act  on  the  one  hand  and  Article  145  of  the  Constitution  of
India  and  Section  34(1)  of  the  Advocates  Act  on  the  other.  Section  49  merely  empower  the  Bar  Council  to  frame
rules  laying  down  conditions  subject  to  which  an  advocate  shall  have  a  right  to  practise  i.e.  do  all  the  other  acts
set  out  above.  However,  Article  145  of  the  Constitution  of  India  empowers  the  Supreme  Court  to  make  rules  for
regulating  this  practice  and  procedure  of  the  court  including  inter  alia  rules  as  to  persons  practising  before  this
Court.  Similarly  Section  34  of  the  Advocates  Act  empowers  High  Courts  to  frame  rules,  inter  alia  to  lay  down
conditions  on  which  an  advocate  shall  be  permitted  to  practice  in  courts.  Article  145  of  the  Constitution  of  India
and  Section  34  of  the  Advocates  Act  clearly  show  that  there  is  no  absolute  right  to  an  advocate  to  appear  in  a
court.  An  advocate  appears  in  a  Court  to  such  conditions  as  are  laid  down  by  the  Court.  It  must  be  remembered
that  Section  30  has  not  been  brought  into  force  and  this  also  shows  that  there  is  no  absolute  right  to  appear  in
a  court.  Even  if  Section  30  were  to  be  brought  into  force  control  of  proceedings  in  a  court  will  always  remain
with  the  court.  Thus  even  then  the  right  to  appear  in  court  will  be  subject  to  complying  with  conditions  laid
down  by  courts  just  as  practice  outside  courts  would  be  subject  to  conditions  laid  down  by  the  Bar  Council  of
India.  There  is  thus  no  conflict  or  clash  between  other  provisions  of  the  Advocates  Act  on  the  one  hand  and
Section  34  or  Article  145  Constitution  of  Indian  on  the  other."

(emphasis  added)

142.  In  both  Pravin  C.  Shah  and  Ex.  Capt.  Harish  Uppal  the  earlier  Constitution  Bench  decision  was  extensively
considered.  The  decision  in  Ex.  Capt.  Harish  Uppal  was  later  followed  in  a  three  judge  Bench  decision  in  Bar
Council  of  India  vs.  The  High  Court  of  Kerala,  (2004)  6  SCC  311.

143.  In  Supreme  Court  Bar  Association  the  direction  prohibiting  an  advocate  from  appearing  in  court  for  a
specified  period  was  viewed  as  a  total  and  complete  denial  of  his  right  to  practise  law  and  the  bar  was
considered  as  a  punishment  inflicted  on  him.  1  In  Ex.  Capt.  Harish  Uppal  it  was  seen  not  as  punishment  for
professional  misconduct  but  as  a  measure  necessary  to  regulate  the  court's  proceedings  and  to  maintain  the
dignity  and  orderly  functioning  of  the  courts.  We  may  respectfully  add  that  in  a  given  case  a  direction  disallowing
an  advocate  who  is  convicted  of  criminal  contempt  from  appearing  in  court  may  not  only  be  a  measure  to
maintain  the  dignity  and  1  Though  in  Paragraph  80  of  the  decision,  as  seen  earlier  there  is  an  observation  that
in  a  given  case  it  might  be  possible  for  this  court  or  the  High  Court  to  prevent  the  contemnor  advocate  to
appear  before  it  till  he  purge  himself  of  the  contempt.

orderly  functioning  of  the  courts  but  may  become  necessary  for  the  self  protection  of  the  court  and  for
preservation  of  the  purity  of  court  proceedings.  Let  us,  for  example,  take  the  case  where  an  advocate  is  shown  to
have  accepted  money  in  the  name  of  a  judge  or  on  the  pretext  of  influencing  him;  or  where  an  advocate  is  found
tampering  with  the  court's  record;  or  where  an  advocate  is  found  actively  taking  part  in  faking  court  orders  (fake
bail  orders  are  not  unknown  in  several  High  Courts!);  or  where  an  advocate  has  made  it  into  a  practice  to
browbeat  and  abuse  judges  and  on  that  basis  has  earned  the  reputation  to  get  a  case  transferred  from  an
`inconvenient'  court;  or  where  an  advocate  is  found  to  be  in  the  habit  of  sending  unfounded  and  unsubstantiated
allegation  petitions  against  judicial  officers  and  judges  to  the  superior  courts.  Unfortunately  these  examples  are
not  from  imagination.  These  things  are  happening  more  frequently  than  we  care  to  acknowledge.  We  may  also
add  that  these  illustrations  are  not  exhaustive  but  there  may  be  other  ways  in  which  a  malefactor's  conduct  and
actions  may  pose  a  real  and  imminent  threat  to  the  purity  of  court  proceedings,  cardinal  to  any  court's
functioning,  apart  from  constituting  a  substantive  offence  and  contempt  of  court  and  professional  misconduct.  In
such  a  situation  the  court  does  not  only  have  the  right  but  it  also  has  the  obligation  cast  upon  it  to  protect  itself
and  save  the  purity  of  its  proceedings  from  being  polluted  in  any  way  and  to  that  end  bar  the  malefactor  from
appearing  before  the  courts  for  an  appropriate  period  of  time.  It  is  already  explained  in  Ex.  Captain  Harish  Uppal
that  a  direction  of  this  kind  by  the  Court  cannot  be  equated  with  punishment  for  professional  misconduct.
Further,  the  prohibition  against  appearance  in  courts  does  not  affect  the  right  of  the  concerned  lawyer  to  carry
on  his  legal  practice  in  other  ways  as  indicated  in  the  decision.
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144.  We  respectfully  submit  that  the  decision  in  Ex-Capt.  Harish  Uppal  vs.  Union  of  India  places  the  issue  in
correct  perspective  and  must  be  followed  to  answer  the  question  at  issue  before  us.

145.  Lest  we  are  misunderstood  it  needs  to  be  made  clear  that  the  occasion  to  take  recourse  to  the  extreme  step
of  debarring  an  advocate  from  appearing  in  court  should  arise  very  rarely  and  only  as  a  measure  of  last  resort  in
cases  where  the  wrong  doer  advocate  does  not  at  all  appear  to  be  genuinely  contrite  and  remorseful  for  his
act/conduct,  but  on  the  contrary  shows  a  tendency  to  repeat  or  perpetuate  the  wrong  act(s).

146.  Ideally  every  High  Court  should  have  rules  framed  under  section  34  of  the  Advocates  Act  in  order  to  meet
with  such  eventualities  but  even  in  the  absence  of  the  Rule  the  High  Court  cannot  be  held  to  be  helpless  against
such  threats.  In  a  matter  as  fundamental  and  grave  as  preserving  the  purity  of  judicial  proceedings,  the  High
Court  would  be  free  to  exercise  the  powers  vested  in  it  under  section  34  of  the  Advocates  Act  notwithstanding
the  fact  that  Rules  prescribing  the  manner  of  exercise  of  power  have  not  been  framed.  But  in  the  absence  of
statutory  Rules  providing  for  such  a  course  an  advocate  facing  the  charge  of  contempt  would  normally  think  of
only  the  punishments  specified  under  section  12  of  the  Contempt  of  Courts  Act.  He  may  not  even  imagine  that  at
the  end  of  the  proceeding  he  might  end  up  being  debarred  from  appearing  before  the  court.  The  rules  of  natural
justice,  therefore,  demand  that  before  passing  an  order  debarring  an  advocate  from  appearing  in  courts  he  must
be  clearly  told  that  his  alleged  conduct  or  actions  are  such  that  if  found  guilty  he  might  be  debarred  from
appearing  in  courts  for  a  specific  period.  The  warning  may  be  given  in  the  initial  notice  of  contempt  issued  under
section  14  or  section  17  (as  the  case  may  be)  of  the  Contempt  of  Courts  Act.  Or  such  a  notice  may  be  given
after  the  proceedee  is  held  guilty  of  criminal  contempt  before  dealing  with  the  question  of  punishment.

147.  In  order  to  avoid  any  such  controversies  in  future  all  the  High  Courts  that  have  so  far  not  framed  rules
under  section  34  of  the  Advocates  Act  are  directed  to  frame  the  rules  without  any  further  delay.  It  is  earnestly
hoped  that  all  the  High  Courts  shall  frame  the  rules  within  four  months  from  today.  The  High  Courts  may  also
consider  framing  rules  for  having  Advocates  on  Record  on  the  pattern  of  the  Supreme  Court  of  India.  Suborning
a  witness  in  a  criminal  trial  is  an  act  striking  at  the  root  of  the  judicial  proceeding  and  it  surely  deserves  the
treatment  meted  out  to  the  appellant.  But  the  appellants  were  not  given  any  notice  by  the  High  Court  that  if
found  guilty  they  might  be  prohibited  from  appearing  in  the  High  Court,  and  the  courts  subordinate  to  it,  for  a
certain  period.  To  that  extent  the  direction  given  by  the  High  Court  was  not  in  conformity  with  the  principles  of
natural  justice.  But  as  to  the  consequence  of  that  we  shall  deal  with  in  due  course.

THE  QUESTION  OF  SENTENCE:

148.  Having  regard  to  the  misdeeds  of  which  RK  Anand  has  been  found  guilty,  the  punishment  given  to  him  by
the  High  Court  can  only  be  regarded  as  nominal.  We  feel  that  the  leniency  shown  by  the  High  Court  in  meting
out  the  punishment  was  qute  misplaced.  And  the  view  is  greatly  reinforced  if  one  looks  at  the  contemnor's
conduct  before  the  High  Court.  As  we  shall  see  presently,  before  the  High  Court  the  contemnor  took  a  defiant
stand  and  constantly  tried  to  obstruct  the  proceedings.

THE  DIVERSIONARY  &  INTIMIDATORY  TACTICS  IN  THE  PROCEEDING:

149.  Even  as  contempt  notices  were  issued  by  the  High  Court,  or  even  before  it,  some  diversionary  and  even
intimidatory  tactics  were  employed  to  stonewall  the  proceeding  initiated  by  it.

Kulkarni's  Affidavit:

150.  The  first  in  the  series  was  an  affidavit  filed  on  August  6,  2007  by  Kulkarni  in  regard  to  the  stings  done  by
him.  The  affidavit  was  not  called  for  by  the  Court  and  it  was  filed  quite  gratuitously.  It  was  a  jumble  of  non-
sense,  half  truths  and  lies.  Kulkarni  made  all  conceivable  and  even  some  inconceivable  allegations  against  NDTV
in  general  and  Poonam  Agarwal  in  particular.  He  stated  that  Poonam  Agarwal  had  recorded  his  first  interview  on
April  25,  2003  and  thereafter  on  several  other  dates  till  the  last  one  in  the  last  week  of  May  before  the  telecast.
It  is  not  clear  on  whose  behalf  Poonam  Agarwal  would  take  his  earlier  interviews  because  she  had  joined  NDTV
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only  two  years  prior  to  July  2007.  He  then  alleged  that  Poonam  Agarwal  subjected  him  to  "Gobel's  technique"
(sic.  Goebbels's)  to  make  him  `illicit'  (sic.  elicit)  certain  answers  `to'  (sic.  from)  RK  Anand  and  IU  Khan  in  a
particular  manner.  What  is  of  significance  in  Kulkarni's  affidavit,  however,  is  that  it  anticipated  what  in  the  sting
recordings  might  prove  fatal  for  RK  Anand  and  IU  Khan  and  tried  to  do  the  ground  work  for  their  defence.  In
regard  to  his  meeting  with  IU  Khan,  Kulkarni  said  that  he  met  and  spoke  to  him  in  the  manner  directed  by
Poonam  Agarwal.  He  further  said  on  affidavit  that  when  IU  Khan  asked  him  if  he  had  met  `Bade  Saheb'  he
implied  some  senior  police  official  but  it  was  Poonam  Agarwal  who  forced  him  to  say  that  IU  Khan  referred  to
RK  Anand.  Now,  this  is  exactly  what  IU  Khan  said  in  his  interview  to  the  TV  channel  and  what  he  would  say
later  in  his  show  cause  to  the  High  Court.  He  also  said  that  as  agreed  between  the  two  in  the  meeting  of  April
28,  2007,  he  again  met  IU  Khan  in  the  evening  but  the  conversation  that  took  place  in  that  meeting  exposed
NDTV  story  and,  therefore,  that  recording  was  withheld  from  being  telecast.

151.  Similarly,  in  regard  to  his  meeting  with  RK  Anand,  Kulkarni  said  that  he  met  him  on  being  forced  by
Poonam  Agarwal.  He  further  said  on  affidavit  that  he  had  mentioned  the  sum  of  rupees  two  and  half  crores  to
RK  Anand  on  the  direction  of  Poonam  Agarwal.  He  himself  had  neither  any  idea  nor  the  intention  to  ask  him  for
any  money.  He  further  said  that  on  the  mention  of  the  sum  of  money  RK  Anand  was  shocked  and  he  rebuked
him  by  making  the  sarcastic  remark  that  he  should  ask  for  five  crores  and  not  only  two  and  half  crores.  He  said
that  he  got  the  message  that  no  demand  for  money  would  be  entertained.  The  similarity  between  what  Kulkarni
said  in  his  affidavit  and  what  RK  Anand  had  to  say  about  this  matter  and  the  manner  in  which  he  would  say  it
is  unmistakable.  We  are  unable  to  believe  that  the  manner  in  which  Kulkarni's  affidavit  fore-shadows  the
proceedees  defence  was  simply  coincidental.  It  does  not  require  much  imagination  to  see  that  Kulkarni  had  once
again  switched  over  sides  and  he  had  joined  hands  with  those  whom  he  had  earlier  tried  to  trap  in  the  stings.

152.  In  one  of  the  paragraphs  of  the  affidavit  there  is  a  ludicrous  description  of  his  meeting  with  Lovely.  It  is
stated  that  despite  persistent  request  by  him  for  a  meeting  there  was  no  positive  response  from  RK  Anand.  Then,
"suddenly  a  Sardar  Ji  came  and  started  talking  with  me.  In  his  pocket  I  saw  some  flash  light  beeping  which
alerted  me  that  I  was  trapped.  I  was  upset  and  wanted  to  convey  all  the  facts  to  Hon'ble  Court  but  Ms.  Poonam
Agarwal  prevailed  over  me  and  dissuaded  me  to  do  the  same".  Even  this  apparently  absurd  story  was  not  without
purpose;  its  object  was  to  provide  for  the  existence  of  another  recording,  apart  from  his  own  sting,  of  his
meeting  with  Lovely.

153.  The  recording,  by  Lovely,  of  their  meeting  was  the  second  diversionary  attempt  in  the  proceeding  before  the
High  Court.  Another  audio  recording  of  the  meeting  between  Kulkarni  &  Lovely:

154.  The  High  Court  registry  received  an  audio  cassette  along  with  a  letter  from  one  Sunil  Garg.  In  the  letter  it
was  stated  that  the  cassette  had  the  recording  of  some  conversation  between  Lovely  and  Kulkarni.  The  cassette
proved  to  be  completely  blank.  Then  on  notice  being  issued  to  him  Garg  appeared  in  Court  and  made  a
statement  on  oath.  He  said  that  Kulbir  Singh  alias  Lovely  was  his  friend.  Shortly  before  his  death  he  had  come
to  him  and  handed  over  to  him  to  two  audio  cassettes  saying  that  those  contained  the  recordings  of  his
conversation  with  Kulkarni.  He  had  earlier  sent  one  of  the  two  cassettes  without  playing  it  on  the  recorder.  He
later  came  to  learn  from  the  newspaper  reports  the  cassette  was  blank.  He  then  played  the  other  cassette  and
found  it  had  the  recording  of  some  conversation  between  his  friend  Lovely  and  someone  else.  He  recognised  the
voice  of  his  friend  Lovely.  He  submitted  the  other  cassette  in  the  High  Court.

155.  We  would  have  completely  ignored  Kulkarni's  affidavit  and  Garg's  audio  cassettes  as  foolish  and  desperate
attempts  to  create  some  defence,  not  worthy  of  any  attention.  But  there  is  something  more  to  come  that  is
impossible  to  ignore.

"REQUEST"  FOR  RECUSAL:

156.  Of  all  the  obstructive  measures  adopted  before  the  High  Court  the  most  unfortunate  and  undesirable  came
from  RK  Anand  in  the  form  of  a  petition  `requesting'  Manmohan  Sarin  J.,  the  presiding  judge  on  the  bench
dealing  with  the  matter,  to  recuse  him  from  the  proceeding.  This  petition,  an  ill  concealed  attempt  at  intimidation,
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was,  as  a  matter  of  fact,  RK  Anand's  first  response  to  the  notice  issued  to  him  by  the  Court.  He  stated  in  this
petition  that  he  had  the  feeling  that  he  was  not  likely  to  get  justice  at  the  hands  of  Manmohan  Sarin  J.  He
further  stated  alluding  to  some  past  events,  that  he  had  tried  his  best  to  forget  the  past  and  bury  the  hatchet
but  the  way  and  the  manner  in  which  the  matter  was  being  dealt  with  had  caused  the  greatest  damage  to  his
reputation.  He  made  the  prayer  that  the  recusal  application  should  be  heard  in  camera  and  the  main  matter  be
transferred  to  another  bench  of  which  Sarin  J.  was  not  a  member.  Along  with  the  petition  he  filed  a  sealed  cover
containing  a  note  and  the  materials  giving  rise  to  the  belief  that  he  was  not  likely  to  get  justice  at  the  hands  of
Sarin  J.

157. The  recusal  petition  was  primarily  based  on  the  plea  that  he  had  reasonable  apprehension  of  bias,  for  Sarin
J. was  personally  hostile  to  him.  The  self  perceived  hostility  between  the  applicant  (RK  Anand)  and  Sarin  J.  dated
back  to  1984  when  he  was  still  a  lawyer.  They  had  a  quarrel  then  that  had  led  to  an  exchange  of  verbal  abuses.
In  1988  Sarin  J.  (still  a  lawyer),  in  his  position  as  the  Vice  President  of  the  Delhi  High  Court  Bar  Association,
had  moved  a  resolution  before  the  Association's  executive  committee  opposing  any  proposal  for  the  applicant's
nomination  for  appointment  as  a  judge  of  the  Delhi  High  Court.  Sarin  J.,  as  a  lawyer,  had  among  his  clients,  the
magazine,  `India  Today'  (Living  Media)  and  the  owners  of  NDTV  were  closely  associated  with  `India  Today'.  Sarin
J.,  as  an  advocate  had  done  the  cases  of  the  applicant's  brothers  whom  he  had  referred  to  him.  It  was  stated
that  the  judge,  thus,  might  have  been  privy  to  some  family  gossip  causing  him  to  be  prejudicially  disposed
towards  the  applicant.  The  applicant  had  earlier  sent  a  complaint  to  the  Prime  Minister  against  the  Law  Minister,
who  was  one  of  his  (applicant's)  political  rival.  In  the  complaint,  apart  from  the  Law  Minister,  allegations  were
also  made  against  the  then  Chief  Justice  of  the  High  Court.  And  in  that  connection  it  was  alleged  that  the  Chief
Justice  had  around  him  a  coterie  of  Judges  that  included  Sarin  J.  On  the  arrest  of  a  sitting  judge  of  the  Delhi
High  Court  by  the  CBI  the  media  had  gone  to  Sarin  J.  for  his  comments  and  even  this,  it  was  stated,  might  lead
him  to  harbour  ill  will  against  the  applicant.  In  a  civil  case  for  damages  arising  from  the  BMW  case  the  matter
was  settled  between  the  parties  (one  of  the  victims  of  the  accident  on  the  one  side  and  the  family  of  the  accused
Sanjeev  Nanda  on  the  other).  But  Sarin  J.  who  was  a  member  of  the  bench  before  which  the  matter  came  up  for
recording  the  settlement,  did  not  allow  it  to  be  said  in  the  compromise  petition  that  the  accident  was  caused  by
a  truck  and  not  by  any  car.  It  showed,  according  to  the  applicant,  that  Sarin  J.  had  some  pre-conceived  notion
that  the  accident  was  caused  by  the  car  driven  by  Sanjeev  Nanda.  The  bench  had  appointed  as  amicus  curiae  a
lawyer  personally  hostile  to  the  applicant.  And  lastly  the  applicant  had  moved  the  Chief  Justice  on  the
administrative  side  to  assign  the  matter  to  some  other  bench.

158.  In  one  glance,  the  grounds  on  which  recusal  was  asked  for  appear  fit  to  be  rejected  out  of  hands.  But  the
court  gave  the  matter  far  greater  importance  than  it  merited,  apparently  because  it  saw  a  personal  angle  in  it.
The  petition  was  heard  for  three  days  before  it  was  rejected  by  the  order  dated  October  4,  2007.  It  is  a  long
order  running  into  twenty  seven  pages  authored  by  Sarin  J.  The  order  dealt  with  all  the  grounds  advanced  in
support  of  the  recusal  petition  and  effectively  showed  that  there  was  no  truth  or  substance  in  any  of  those
grounds.  In  regard  to  the  1988  resolution  of  the  Bar  Association  allegedly  passed  against  RK  Anand  at  the
instance  of  Mr.  Sarin  the  Court  called  for  the  Association's  Register  of  Resolutions  for  the  years  1988  and  1989.
From  the  Association's  Register  it  transpired  that  at  the  relevant  time  Mr.  Sarin  was  not  an  office  bearer  of  the
Association  but  was  simply  a  member  of  its  Executive  Committee.  Further,  there  was  no  resolution  concerning  RK
Anand.  A  resolution  of  the  nature  stated  in  the  recusal  application  was  passed  against  someone  from  the  Judicial
Service.  It  is  true  that  one  Mr.  Tufail,  the  Joint  Secretary  of  the  Association  had  wished  to  move  a  resolution
against  RK  Anand  too  and  was  given  the  permission  to  do  so  by  the  Executive  Committee.  But  he  did  not
actually  move  any  resolution  and  later  said  that  he  did  not  have  necessary  proof  in  support  of  the  allegations  and
the  matter  was  dropped.  As  regards  the  complaint  to  the  Prime  Minister  in  which  Sarin  J.  was  said  to  be  a
member  of  the  alleged  coterie  around  the  Chief  Justice,  Sarin  J.  commented  that  until  a  copy  of  the  complaint
was  filed  with  the  recusal  application  he  was  not  even  aware  of  it.  Having  thus  dealt  with  the  rest  of  the
allegations  made  in  the  recusal  application,  the  order,  towards  its  end,  said  something  which  alone  was  sufficient
to  reject  the  request  for  recusal.  It  was  pointed  out  that  the  applicant  had  a  flourishing  practice;  he  had  been
frequently  appearing  in  the  court  of  Sarin  J.  ever  since  he  was  appointed  as  a  judge  and  for  the  past  twelve
years  was  getting  orders,  both  favourable  and  unfavourable,  for  his  different  clients.  He  never  complained  of  any
unfair  treatment  by  Sarin  J.  but  recalled  his  old  `hostility'  with  the  judge  only  after  the  notice  was  issued  to  him.
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In  the  order  the  concerned  judge  further  observed:

"The  path  of  recusal  is  very  often  a  convenient  and  a  soft  option.  This  is  especially  so  since  a  Judge  really  has
no  vested  interest  in  doing  a  particular  matter.  However,  the  oath  of  office  taken  under  Article  219  of  the
Constitution  of  India  enjoins  the  Judge  to  duly  and  faithfully  and  to  the  best  of  his  knowledge  and  judgment,
perform  the  duties  of  office  without  fear  or  favour  affection  or  ill  will  while  upholding  the  constitution  and  the
laws.  In  a  case,  where  unfounded  and  motivated  allegations  of  bias  are  sought  to  be  made  with  a  view  of  forum
hunting  /  Bench  preference  or  brow-beating  the  Court,  then,  succumbing  to  such  a  pressure  would  tantamount  to
not  fulfilling  the  oath  of  office."

159.  The  above  passage,  in  our  view,  correctly  sums  up  what  should  be  the  Court's  response  in  the  face  of  a
request  for  recusal  made  with  the  intent  to  intimidate  the  court  or  to  get  better  of  an  `inconvenient'  judge  or  to
obfuscate  the  issues  or  to  cause  obstruction  and  delay  the  proceedings  or  in  any  other  way  frustrate  or  obstruct
the  course  of  justice.  We  are  constrained  to  pause  here  for  a  moment  and  to  express  grave  concern  over  the  fact
that  lately  such  tendencies  and  practices  are  on  the  increase.  We  have  come  across  instances  where  one  would
simply  throw  a  stone  on  a  judge  (who  is  quite  defenceless  in  such  matters!)  and  later  on  cite  the  gratuitous
attack  as  a  ground  to  ask  the  judge  to  recuse  himself  from  hearing  a  case  in  which  he  would  be  appearing.  Such
conduct  is  bound  to  cause  deep  hurt  to  the  judge  concerned  but  what  is  far  greater  importance  is  that  it  defies
the  very  fundamentals  of  administration  of  justice.  A  motivated  application  for  recusal,  therefore,  needs  to  be
dealt  with  sternly  and  should  be  viewed  ordinarily  as  interference  in  the  due  course  of  justice  leading  to  penal
consequences.

160.  The  other  Judge  on  the  bench,  however,  it  seems  was  unable  to  bear  the  onslaught  and  he  took  the  easy
way  out.  He  expressed  his  inability  to  concur  with  the  order  passed  by  presiding  judge  observing  that  "the  nature
of  the  controversy  before  us  pertains  to  my  learned  brother  alone.  It  revolves  around  a  number  of  factual
assertions,  which  can  only  be  known  to  my  learned  brother  personally,  and  which  must  necessarily  be  examined
in  the  light  of  the  law  on  the  subject.  Therefore,  I  consider  it  inappropriate  to  express  any  opinion  in  the  matter,
one  way  or  the  other."  Having  passed  the  brief  separate  order  he  declined  to  take  any  further  part  in  the
proceeding.

161.  This  development  provided  RK  Anand  with  another  opportunity  to  carry  on  his  offensive  further.  He
unhesitatingly  availed  of  the  opportunity  and  filed  an  application  (Crl.  M.  11677/2007)  for  clarification/review  of
the  order  dated  October  4,  2007  dismissing  his  recusal  petition.  Review  was  sought  primarily  on  the  ground  that
the  order  of  Sarin  J.  was  not  the  order  by  the  bench  since  the  other  judge  had  declined  to  concur  with  him.
After  the  other  judge  opted  out  of  the  bench,  the  Chief  Justice  put  Lokur  J.  in  his  place.  Consequently,  the
clarification/review  application  came  before  Sarin  J.,  sitting  with  Lokur  J.,  and  the  first  thing  this  bench  was  told,
and  with  some  assertiveness  too,  was  that  it  was  not  competent  to  hear  the  application  and  it  could  only  be
heard  by  the  previous  bench  as  it  arose  from  an  order  passed  by  that  bench.

162.  The  clarification/review  application  was  rejected  by  a  long  order  dated  November  29,  2007  authored  by
Lokur  J.  As  we  shall  see,  henceforth  all  substantive  orders  in  the  proceeding  were  written,  not  by  the  presiding
judge,  but  by  Lokur  J.  and  the  significance  of  it  is  not  lost  on  us.  The  application  for  recusal  though  rejected  was
not  completely  unsuccessful.  It  left  a  lasting  shadow  on  the  proceeding.

163.  Here,  it  may  be  noted  that  apart  from  filing  an  application  for  its  clarification/review  before  the  High  Court,
the  order  rejecting  the  recusal  application  was  also  sought  to  be  challenged  before  this  Court  by  filing  SLP  (Crl)
No.  7374  of  2007.  The  SLP  was,  however,  withdrawn  on  December  14,  2007.  Nevertheless,  the  challenge  to  the
High  Court  order  rejecting  the  recusal  application  is  still  not  given  up  and  paragraphs  H  &  I  of  the  Grounds  in
the  present  Memo  of  appeal  expressly  seek  to  assail  that  order.

164.  Both  Mr.  Salve  and  Mr.  Subramanium  strongly  submitted  that  the  appellant  had  plainly  no  respect  for  the
court  or  the  court  proceedings.  Mr.  Salve  submitted  that  the  recusal  application  was  a  brazen  attempt  to
browbeat  the  High  Court  and  in  that  attempt  the  appellant  succeeded  to  a  large  extent  since  the  prohibition  to
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appear  before  the  courts  for  a  period  of  only  four  months  could  only  be  considered  as  a  token  punishment  having
regard  to  the  gravity  of  his  conduct.  Mr.  Subramanium  also  felt  strongly  about  the  recusal  application  but  before
taking  up  the  issue  he  fairly  tried  to  give  another  opportunity  to  the  appellant  stating  that  perhaps  even  now  the
appellant  might  wish  to  withdraw  the  grounds  in  the  SLP  challenging  the  order  passed  by  the  High  Court  on  the
recusal  application.  The  appellant  was  given  ample  time  to  consider  the  suggestion  but  later  on  enquiry  Mr.  Altaf
Ahmed  stated  that  he  had  not  pressed  those  grounds  in  course  of  his  submissions  exercising  his  discretion  as  the
Counsel  but  he  had  no  instructions  to  get  those  grounds  deleted  from  the  SLP.

165.  The  action  of  the  appellant  in  trying  to  suborn  the  court  witness  in  a  criminal  trial  was  reprehensible
enough  but  his  conduct  before  the  High  Court  aggravates  the  matter  manifold.  He  does  not  show  any  remorse  for
his  gross  misdemeanour  and  instead  tries  to  take  on  the  High  Court  by  defying  its  authority.  We  are  in
agreement  with  Mr.  Salve  and  Mr.  Subramanium  that  punishment  given  to  him  by  the  High  Court  was  wholly
inadequate  and  incommensurate  to  the  seriousness  of  his  actions  and  conduct.  We,  accordingly,  propose  to  issue  a
notice  to  him  for  enhancement  of  punishment.  We  also  hold  that  by  his  actions  and  conduct  the  appellant  has
established  himself  as  a  person  who  needs  to  be  kept  away  from  the  portals  of  the  court  for  a  longer  time.  The
notice  would  therefore  require  him  to  show-cause  why  the  punishment  awarded  to  him  should  not  be  enhanced  as
provided  under  section  12  of  the  Contempt  of  Courts  Act.  He  would  additionally  show-cause  why  he  should  not  be
debarred  from  appearing  in  courts  for  a  longer  period.  The  second  part  of  the  notice  would  also  cure  the  defect
in  the  High  Court  order  in  debarring  the  appellant  from  appearing  in  courts  without  giving  any  specific  notice  in
that  regard  as  held  in  the  earlier  part  of  the  judgment.

166.  We  have  so  far  been  considering  the  two  appeals  proper.  We  now  proceed  to  examine  some  other  important
issues  arising  from  the  case.

THE  ROLE  OF  NDTV:

167.  NDTV  came  under  heavy  attack  from  practically  all  sides  for  carrying  out  the  stings  and  airing  the
programme  based  on  it.  On  behalf  of  RK  Anand  the  sting  programme  was  called  malicious  and  motivated,  aimed
at  defaming  him  personally.  Mr.  P  P  Rao  appearing  for  IU  Khan  questioned  the  propriety  of  the  stings  and  the
repeated  telecast  of  the  sting  programme  concerning  a  pending  trial  and  involving  a  court  witness.  Mr.  Rao
submitted  that  before  taking  up  the  sting  operations,  fraught  with  highly  sinister  implications,  the  TV  channel
should  have  informed  the  trial  court  and  obtained  its  permission.  If  for  any  reason  it  was  not  possible  to  inform
the  trial  judge  then  permission  for  the  stings  should  have  been  taken  from  the  Chief  Justice  of  the  Delhi  High
Court.  Also,  it  was  the  duty  of  that  TV  channel  to  place  the  sting  materials  before  the  court  before  telecasting
any  programme  on  that  basis.

168.  Mr.  Gopal  Subramanium  submitted  that  this  case  raised  the  important  issue  regarding  the  nature  and  extent
of  the  right  of  the  media  to  deal  with  a  pending  trial.  He  submitted  that  a  sting  operation  was,  by  its  nature,
based  on  deception  and  hence,  overriding  public  interest  alone  might  justify  its  publication/telecast.  Further,  since
the  operation  was  based  on  deception  the  onus  would  be  heavy  on  the  person  behind  the  sting  and
publication/telecast  of  the  sting  materials  to  establish  his/her  bona  fide,  apart  from  the  genuineness  and
truthfulness  of  the  sting  materials.  In  regard  to  sting  operations  bona  fide  could  not  be  assumed.  In  this  case,
therefore,  it  was  the  duty  of  the  High  Court  to  inquire  into  and  satisfy  itself  whether  the  sting  operation  was  a
genuine  exercise  by  the  TV  channel  to  expose  the  attempted  subversion  of  the  trial.  He  further  submitted  that  the
affidavit  of  Poonam  Agarwal  was  not  sufficient  to  arrive  at  the  conclusion  that  the  action  of  the  TV  channel  was
genuine  and  bona  fide  and  the  matter  required  further  enquiry.  Mr.  Subramanium  further  submitted  that  the  act
of  publication/telecast  and  the  contents  of  publication/telecast,  though  interlinked,  were  still  needed  to  be  viewed
separately  and  whether  or  not  a  publication  or  telecast  was  justified  would,  to  a  large  extent,  depend,  as  much
on  the  contents  of  the  publication/telecast,  as  the  act  of  publication/telecast  itself.  He  further  submitted  that,  in
the  facts  of  the  case,  the  sting  operation  was  in  public  interest  and  there  was  nothing  objectionable  there.  But
the  same  cannot  be  said  of  the  telecast.  The  date  on  which  the  programme  was  telecast  (May  30,  2007-  when
Kulkarni's  cross-examination  was  still  pending),  the  "slant"  given  to  the  episode  by  the  NDTV  presenters,  and  the
way  opinions  were  solicited  from  eminent  lawyers,  left  much  to  be  explained  by  the  TV  channel.  Learned  Counsel
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submitted  that  a  question  may  arise  whether  NDTV  was  justified  in  telecasting  the  programme  based  on  the  sting
when  they  were  not  in  a  position  to  vouch  for  Kulkarni's  character.  He,  however,  submitted  that  the  TV  channel
must  at  least  be  given  credit  for  transparency  -  it  made  a  public  disclosure,  in  the  same  telecast,  that  (a)
Kulkarni  had  withdrawn  his  consent  for  the  telecast;  (b)  it  did  not  know  if  any  money  had  in  fact  changed  hands,
and  (c)  it  could  not  vouch  for  Kulkarni's  character.  It  also  gave  the  contemnors  a  chance  to  state  their  version  of
the  story.  In  conclusion  Mr  Subramanium  submitted  that  it  would  be  difficult  to  conclude  that  NDTV  was  guilty  of
contempt  or  of  conducting  a  media  trial  although  the  "slant  in  the  telecast  was  regrettable  overreach."

169.  The  other  amicus  Mr.  N.  Rao  was  more  severe  in  his  criticism  of  the  telecast  of  the  sting  programme  by
NDTV.  He  maintained  that  NDTV  was  equally  guilty  of  contempt  of  court,  though  under  a  different  provision  of
law.  Mr.  Rao  submitted  that  the  programme  was  an  instance  of,  what  is  commonly  called,  `trial  by  media'  and  it
was  telecast  while  the  criminal  trial  was  going  on.  He  submitted  that  in  our  system  of  law  there  was  no  place
for  trial  by  media  in  a  sub-judice  matter.  Mr.  Rao  submitted  that  freedom  of  speech  and  expression,  subject  of
course  to  reasonable  restrictions,  was  indeed  one  of  the  most  important  rights  guaranteed  by  the  Constitution  of
India.  But  the  press  or  the  electronic  media  did  not  enjoy  any  right(s)  superior  to  an  individual  citizen.  Further,
the  right  of  free  and  fair  trial  was  of  far  greater  importance  and  in  case  of  any  conflict  between  free  speech  and
fair  trial  the  latter  must  always  get  precedence.  Mr.  Rao  submitted  that  though  the  law  normally  did  not  permit
any  pre-censorship  of  a  media  report  concerning  an  ongoing  criminal  trial  or  sub-judice  matter,  any  person
publishing  the  report  in  contravention  of  the  provisions  of  law  would  certainly  make  himself  liable  to  the
proceeding  of  contempt.  Mr.  Rao  further  submitted  that  the  immunity  provided  under  section  3  (3)  of  the
Contempt  of  Courts  Act  was  not  available  to  the  TV  channel  in  terms  of  proviso  (ii)  Explanation  (B)  to  sub-section
(3)  and  thus  the  telecast  of  the  sting  programme  by  NDTV  clearly  fell  in  the  prohibited  zone  under  the  Act.  He
further  submitted  that  in  such  an  event,  a  plea  of  `larger  public  good'  was  not  a  legal  defence.  In  support  of  his
submission  he  cited  several  decisions  of  this  court  in  (i)  Saibal  Kumar  Gupta  and  Others  vs.  B.K.Sen  and
Another.,  1961  3  SCR  460  (473)  (ii)  In  Re:  P.C.Sen,  1969  2  SCR  649  (651,653,654,658)  (iii)  Reliance
Petrochemcials  Ltd.  vs.  Proprietors  of  Indian  Express  Newspapers,  Bombay  Pvt.  Ltd.,  (1988)  4  SCC  592  pr.
32,34,95,38  (iv)  M.  P.  Lohia  vs.  State  of  W.  B.,  (2005)  2  SCC  686  pr.  10.

170.  Mr.  Salve  learned  Senior  Advocate  appearing  for  NDTV,  on  the  other  hand,  defended  the  telecast  of  the
programme.  Mr.  Salve  submitted  that  commenting  on  or  exposing  something  foul  concerning  proceedings  pending
in  courts  would  not  constitute  contempt  if  the  court  is  satisfied  that  the  report/comment  is  substantially  accurate,
it  is  bona  fide  and  it  is  in  public  interest.  He  referred  to  the  new  section  13  in  the  Contempt  of  Courts  Act
substituted  with  effect  from  March  17,  2006  which  is  as  under:

"13.  Notwithstanding  anything  contained  in  any  law  for  the  time  being  in  force,-

(a)  no  court  shall  impose  a  sentence  under  this  Act  for  a  contempt  of  court  unless  it  is  satisfied  that  the
contempt  is  of  such  a  nature  that  it  substantially  interferes,  or  tends  substantially  to  interfere  with  the  due
course  of  justice;

(b)  the  court  may  permit,  in  any  proceeding  for  contempt  of  court,  justification  by  truth  as  a  valid  defence  if  it  is
satisfied  that  it  is  in  public  interest  and  the  request  for  invoking  the  said  defence  is  bona  fide."

(emphasis  added)

171.  Mr.  Salve  submitted  that  in  a  situation  of  this  kind  two  competing  public  interests  are  likely  to  arise;  one,
purity  of  trial  and  the  other  public  reporting  of  something  concerning  the  conduct  of  a  trial  (that  may  even  have
the  tendency  to  impinge  on  the  proceedings)  where  the  trial,  for  any  reason,  can  be  considered  as  a  matter  of
public  concern.  With  regard  to  the  case  in  hand  Mr.  Salve  submitted  that  in  the  sting  programmes  there  was
nothing  to  influence  the  outcome  of  the  BMW  trial.  But  even  if  the  telecast  had  any  potential  to  influence  the
trial  proceedings  that  risk  was  far  outweighed  by  the  public  good  served  by  the  programme.  He  further  submitted
that  in  a  case  where  two  important  considerations  arise,  vying  with  each  other,  the  court  is  the  final  arbiter  to
judge  whether  or  not  the  publication  or  telecast  is  in  larger  public  interest;  how  far,  if  at  all,  it  interferes  or
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tends  to  interfere  with  or  obstructs  or  tends  to  obstruct  the  course  of  justice  and  on  which  side  the  balance  tilts.
In  support  of  his  submission  he  relied  upon  a  decision  of  the  House  of  Lords  in  Re  Lonrho  plc  and  others,  [1989]
2  All  ER  1100  paragraphs  7.2  and  7.3  at  1116.

172.  We  have  already  dealt  with  the  allegations  made  on  behalf  of  RK  Anand  while  considering  his  appeal  earlier
in  this  judgment  and  we  find  no  substance  in  those  allegations.

Reporting  of  pending  trial:

173.  We  are  also  unable  to  agree  with  the  submission  made  by  Mr.  P.  P.  Rao  that  the  TV  channel  should  have
carried  out  the  stings  only  after  obtaining  the  permission  of  the  trial  court  or  the  Chief  Justice  of  the  Delhi  High
Court  and  should  have  submitted  the  sting  materials  to  the  court  before  its  telecast.  Such  a  course  would  not  be
an  exercise  in  journalism  but  in  that  case  the  media  would  be  acting  as  some  sort  of  special  vigilance  agency  for
the  court.  On  little  consideration  the  idea  appears  to  be  quite  repugnant  both  from  the  points  of  view  of  the
court  and  the  media.  It  would  be  a  sad  day  for  the  court  to  employ  the  media  for  setting  its  own  house  in
order;  and  media  too  would  certainly  not  relish  the  role  of  being  the  snoopers  for  the  court.  Moreover,  to  insist
that  a  report  concerning  a  pending  trial  may  be  published  or  a  sting  operation  concerning  a  trial  may  be  done
only  subject  to  the  prior  consent  and  permission  of  the  court  would  tantamount  to  pre-censorship  of  reporting  of
court  proceedings.  And  this  would  be  plainly  an  infraction  of  the  media's  right  of  freedom  of  speech  and
expression  guaranteed  under  Article  19(1)  of  the  Constitution.  This  is,  however,  not  to  say  that  media  is  free  to
publish  any  kind  of  report  concerning  a  sub-judice  matter  or  to  do  a  sting  on  some  matter  concerning  a  pending
trial  in  any  manner  they  please.  The  legal  parameter  within  which  a  report  or  comment  on  a  sub-judice  matter
can  be  made  is  well  defined  and  any  action  in  breach  of  the  legal  bounds  would  invite  consequences.  Compared
to  normal  reporting,  a  sting  operation  is  an  incalculably  more  risky  and  dangerous  thing  to  do.  A  sting  is  based
on  deception  and,  therefore,  it  would  attract  the  legal  restrictions  with  far  greater  stringency  and  any  infraction
would  invite  more  severe  punishment.  Sting  programme  whether  trial  by  media??

174.  The  submissions  of  Mr.  N.  Rao  are  based  on  two  premises:  one,  the  sting  programme  telecast  by  NDTV  was
of  the  genre,  `trial  by  media'  and  two,  the  programme  interfered  or  tended  to  interfere  with  or  obstructed  or
tended  to  obstruct  the  proceedings  of  the  BMW  trial  that  was  going  on  at  the  time  of  the  telecast.  If  the  two
premises  are  correct  then  the  rest  of  the  submissions  would  logically  follow.  But  are  the  two  premises  correct?
What  is  trial  by  media?  The  expression  `trial  by  media'  is  defined  to  mean:

"the  impact  of  television  and  newspaper  coverage  on  a  person's  reputation  by  creating  a  widespread  perception  of
guilt  regardless  of  any  verdict  in  a  court  of  law.  During  high  publicity  court  cases,  the  media  are  often  accused
of  provoking  an  atmosphere  of  public  hysteria  akin  to  a  lynch  mob  which  not  only  makes  a  fair  trial  nearly
impossible  but  means  that,  regardless  of  the  result  of  the  trial,  in  public  perception  the  accused  is  already  held
guilty  and  would  not  be  able  to  live  the  rest  of  their  life  without  intense  public  scrutiny."

175.  In  light  of  the  above  it  can  hardly  be  said  that  the  sting  programme  telecast  by  NDTV  was  a  media  trial.
Leaving  aside  some  stray  remarks  or  comments  by  the  anchors  or  the  interviewees,  the  programme  showed  some
people  trying  to  subvert  the  BMW  trial  and  the  state  of  the  criminal  administration  of  justice  in  the  country  (as
perceived  by  the  TV  channel  and  the  interviewees).  There  was  nothing  in  the  programme  to  suggest  that  the
accused  in  the  BMW  case  were  guilty  or  innocent.  The  programme  was  not  about  the  accused  but  it  was  mainly
about  two  lawyers  representing  the  two  sides  and  one  of  the  witnesses  in  the  case.  It  indeed  made  serious
allegations  against  the  two  lawyers.  The  allegations,  insofar  as  RK  Anand  is  concerned,  stand  established  after
strict  scrutiny  by  the  High  Court  and  this  Court.  Insofar  as  IU  Khan  is  concerned,  though  this  Court  held  that  his
conduct  did  not  constitute  criminal  contempt  of  court,  nonetheless  allegations  against  him  too  are  established  to
the  extent  that  his  conduct  has  been  found  to  be  inappropriate  for  a  Special  Prosecutor.  In  regard  to  the  witness
the  comments  and  remarks  made  in  the  telecast  were  never  subject  to  a  judicial  scrutiny  but  those  too  are
broadly  in  conformity  with  the  materials  on  the  court's  record.  We  are  thus  clearly  of  the  view  that  the  sting
programme  telecast  by  NDTV  cannot  be  described  as  a  piece  of  trial  by  media.  Stings  &  telecast  of  sting
programmes  not  constituting  criminal  contempt:
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176.  Coming  now  to  section  3  of  the  Contempt  of  Courts  Act  we  are  unable  to  appreciate  Mr.  Rao's  submission
that  NDTV  did  not  have  the  immunity  under  sub-section  (3)  of  section  3  as  the  telecast  was  hit  by  proviso  (ii)
Explanation  (B)  to  that  sub  section.  Section  3  of  the  Act  insofar  as  relevant  is  as  under:

"3.  Innocent  publication  and  distribution  of  matter  not  contempt.-  (1)  A  person  shall  not  be  guilty  of  contempt  of
court  on  the  ground  that  he  has  published  (whether  by  words,  spoken  or  written,  or  by  signs,  or  by  visible
representations,  or  otherwise)  any  matter  which  interferes  or  tends  to  interfere  with,  or  obstructs  or  tends  to
obstruct,  the  course  of  justice  in  connection  with  any  civil  or  criminal  proceeding  pending  at  that  time  of
publication,  if  at  that  time  he  had  no  reasonable  grounds  for  believing  that  the  proceeding  was  pending.

(2)  xxx

(3)  A  person  shall  not  be  guilty  of  contempt  of  court  on  the  ground  that  he  has  distributed  a  publication
containing  any  such  matter  as  is  mentioned  in  sub-section  (1),  if  at  the  time  of  distribution  he  had  no  reasonable
grounds  for  believing  that  it  contained  or  was  likely  to  contain  any  such  matter  as  aforesaid:

Provided  that  this  sub-section  shall  not  apply  in  respect  of  the  distribution  of-

(i)  any  publication  which  is  a  book  or  paper  printed  or  published  otherwise  than  in  conformity  with  the  rules
contained  in  section  3  of  the  Press  and  Registration  of  Books  Act,  1867  (25  of  1867);

(ii)  any  publication  which  is  a  newspaper  published  otherwise  than  in  conformity  with  the  rules  contained  in
section  5  of  the  said  Act.

Explanantion.-  For  the  purposes  of  this  section,  a  judicial  proceeding-

(a)  is  said  to  be  pending-

(A)  xxx

(B)  in  the  case  of  a  criminal  proceeding  under  the  Code  of  Criminal  Procedure,  1898  (  5  of  1898),  or  any  other
law-

(i)  where  it  relates  to  the  commission  of  an  offence,  when  the  charge-sheet  or  challan  is  filed,  or  when  the  court
issues  summons  or  warrant,  as  the  case  may  be,  against  the  accused,  and

(ii)  in  any  other  case,  when  the  court  takes  cognizance  of  the  matter  to  which  the  proceeding  relates,  and  xxx

(b)  xxxx"

177.  Section  5  provides  that  a  fair  criticism  of  a  judicial  act  concerning  any  case  which  has  been  heard  and
finally  decided  would  not  constitute  contempt.

178.  Sub-section  (1)  of  section  3  provides  immunity  to  a  publisher  of  any  matter  which  interferes  or  tends  to
interfere  with,  or  obstructs  or  tends  to  obstruct  the  course  of  justice  in  any  civil  or  criminal  proceeding  if  he
reasonably  believed  that  there  was  no  proceeding  pending.  A  sub-section  (3)  deal  with  distribution  of  the
publication  as  mentioned  in  sub-section  (1)  and  provides  immunity  to  the  distributor  if  he  reasonably  believed  that
the  publication  did  not  contain  any  matter  which  interfered  or  tended  to  interfere  with,  or  obstructed  or  tended
to  obstruct  the  course  of  justice  in  any  civil  or  criminal  proceeding.  The  immunity  provided  under  sub-section  (3)
is  subject  to  the  exceptions  as  stated  in  the  proviso  and  explanations  to  the  sub-section.  We  fail  to  see  any
application  of  section  3(3)  of  the  Contempt  of  Courts  Act  in  the  facts  of  this  case.  In  this  case  there  is  no
distribution  of  any  publication  made  under  sub-section  (1).  Hence,  neither  sub-section  (3)  nor  its  proviso  or
explanation  is  attracted.  NDTV  did  the  sting,  prepared  a  programme  on  the  basis  of  the  sting  materials  and
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telecast  it  at  a  time  when  it  fully  knew  that  the  BMW  trial  was  going  on.  Hence,  if  the  programme  is  held  to  be
a  matter  which  interfered  or  tended  to  interfere  with,  or  obstructed  or  tended  to  obstruct  the  due  course  of  the
BMW  case  then  the  immunity  under  sub-section  (1)  will  not  be  available  to  it  and  the  telecast  would  clearly
constitute  criminal  contempt  within  the  meaning  of  section  2  (c)  (ii)  &  (iii)  of  the  Act.  But  can  the  programme  be
accused  of  interfering  or  tending  to  interfere  with,  or  obstructing  or  tending  to  obstruct  the  due  course  of  the
BMW  case.  Whichever  way  we  look  at  the  programme  we  are  not  able  to  come  to  that  conclusion.  The
programme  may  have  any  other  faults  or  weaknesses  but  it  certainly  did  not  interfere  with  or  obstruct  the  due
course  of  the  BMW  trial.  The  programme  telecast  by  NDTV  showed  to  the  people  (the  courts  not  excluded)  that  a
conspiracy  was  afoot  to  undermine  the  BMW  trial.  What  was  shown  was  proved  to  be  substantially  true  and
accurate.  The  programme  was  thus  clearly  intended  to  prevent  the  attempt  to  interfere  with  or  obstruct  the  due
course  of  the  BMW  trial.

STINGS  &  TELECAST  OF  STING  PROGRAMMES  SERVED  IMPORTANT  PUBLIC  CAUSE

179. Looking  at  the  matter  from  a  slightly  different  angle  we  ask  the  simple  question,  what  would  have  been  in
greater  public  interest;  to  allow  the  attempt  to  suborn  a  witness,  with  the  object  to  undermine  a  criminal  trial,  lie
quietly  behind  the  veil  of  secrecy  or  to  bring  out  the  mischief  in  full  public  gaze?  To  our  mind  the  answer  is
obvious.  The  sting  telecast  by  NDTV  was  indeed  in  larger  public  interest  and  it  served  an  important  public  cause.

180. We  have  held  that  the  sting  programme  telecast  by  NDTV  in  no  way  interfered  with  or  obstructed  the  due
course  of  any  judicial  proceeding,  rather  it  was  intended  to  prevent  the  attempt  to  interfere  with  or  obstruct  the
due  course  of  law  in  the  BMW  trial.  We  have  also  held  that  the  sting  programme  telecast  by  NDTV  served  an
important  public  cause.  In  view  of  the  twin  findings  we  need  not  go  into  the  larger  question  canvassed  by  Mr
Salve  that  even  if  the  programme  marginally  tended  to  influence  the  proceedings  in  the  BMW  trial  the  larger
public  interest  served  by  it  was  so  important  that  the  little  risk  should  not  be  allowed  to  stand  in  its  way.

Excesses  in  the  telecast:

181. We  have  unequivocally  upheld  the  basic  legitimacy  of  the  stings  and  the  sting  programmes  telecast  by
NDTV.  But  at  the  same  time  we  must  also  point  out  the  deficiencies  (or  rather  the  excesses)  in  the  telecast.  Mr.
Subramanium  spoke  about  the  `slant'  in  the  telecast  as  `regrettable  overreach'.  But  we  find  many  instances  in  the
programme  that  cannot  be  simply  described  as  `slants'.  There  are  a  number  of  statements  and  remarks  which  are
actually  incorrect  and  misleading.  In  the  first  sting  programme  telecast  on  May  30,  2007  at  8.00  pm  the  anchor
made  the  opening  remarks  as  under:

"Good  Evening,....  an  NDTV  expose,  on  how  the  legal  system  may  have  been  subverted  in  the  high  profile  BMW
case.  In  1999  six  people  were  run  over  allegedly  by  a  BMW  driven  by  Sanjeev  Nanda  a  young,  rich  industrialist
but  8  years  later  every  witness  except  one  has  turned  hostile.  Tonight  NDTV  investigates  did  the  prosecution,  the
defence  and  the  only  witness  not  turned  hostile  Sunil  Kulkarni  collude..."

182. The  anchor's  remarks  were  apparently  from  a  prepared  text  since  the  same  remarks  were  repeated  word  by
word  by  another  anchor  as  introduction  to  the  second  telecast  on  the  same  day  at  9:00  pm.

183. Further,  in  the  9  o'clock  telecast  after  some  brief  introductory  remarks,  clips  from  the  sting  recordings  are
shown  for  several  minutes  and  a  commentator  from  the  background  (probably  Poonam  Agarwal)  introduces  the
main  characters  in  the  BMW  case.  Kulkarni  is  introduced  by  the  commentator  in  the  following  words:

"Sunil  Kulkarni,  a  passerby,  who  allegedly  saw  the  accident  but  inexplicably  dropped  as  witness  by  prosecution.
They  claim  he  had  been  bought  by  the  Nandas.  This  despite  the  fact  that  he  is  the  only  witness  who  still  says
the  accident  was  caused  by  a  `black  car'  with  two  men  in  it  one  of  them  called  Sanjeev."

184.  [This  statement  does  not  find  place  in  the  manuscript  of  the  telecast  furnished  to  the  court  and  can  be
found  only  by  carefully  watching  the  CD  of  the  telecast  submitted  before  the  court.  We  are  again  left  with  the
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feeling  that  NDTV  did  not  submit  full  and  complete  materials  before  the  court  and  we  are  surprised  that  the
High  Court  did  not  find  it  amiss]

185.  In  the  first  statement  Kulkarni  is  twice  described  as  the  only  witness  in  the  BMW  case  who  after  eight
years  had  not  turned  hostile.  The  statement  is  fallacious  and  misleading.  Kulkarni  was  not  being  examined  in  the
court  as  prosecution  witness  and,  therefore,  there  was  no  question  of  his  being  declared  `hostile'  by  the
prosecution.  He  was  being  examined  as  a  Court  witnesses.  Nevertheless,  the  prosecution  was  cross-examining  him
in  detail  in  course  of  which  he  was  trying  to  sabotage  the  prosecution  case.

186.  The  second  statement  is  equally,  if  not  more,  fallacious.  In  the  second  statement  it  is  said  that  Kulkarni  was
`inexplicably'  dropped  as  a  prosecution  witness.  We  have  seen  earlier  that  Kulkarni  was  dropped  as  a  prosecution
witness  for  good  reasons  summed  up  in  the  Joint  Commissioner's  report  to  the  trial  court  and  there  was  nothing
`inexplicable'  about  it.  In  the  second  statement  it  is  further  suggested  that  the  prosecution's  claim  that  Kulkarni
was  bought  over  by  the  accused  was  untrue  because  he  was  the  only  witness  who  still  said  that  the  accident  was
caused  by  a  black  car  with  two  men  in  it,  one  of  them  being  called  Sanjeev.  It  is  true  that  in  his  deposition
before  the  court  Kulkarni  said  that  the  accident  was  caused  by  a  black  car  but  he  resiled  from  his  earlier
statements  made  before  the  police  and  the  magistrate  in  a  more  subtle  and  clever  way  than  the  other  two
prosecution  witnesses,  namely,  Hari  Shankar  Yadav  and  Manoj  Malik.  Departing  from  his  earlier  statements  he
said  in  the  court  that  he  heard  one  of  the  two  occupants  of  the  car  addressing  the  other  as  `Sanch  or  sanz'  (and
not  as  Sanjeev).  Further,  though  admitting  that  Sanjeev  Nanda  was  one  of  the  occupants  of  the  car,  he  positively
denied  that  he  got  down  from  the  driving  seat  of  the  car  and  placed  someone  else  on  the  driving  seat  of  the  car
causing  the  accident.  Thus  the  damage  to  the  prosecution  case  that  he  tried  to  cause  was  far  more  serious  than
any  other  prosecution  witness.  It  is  not  that  NDTV  did  not  know  these  facts.  NDTV  was  covering  the  BMW  trial
very  closely  since  its  beginning  and  was  aware  of  all  the  developments  taking  place  in  the  case.  Then  why  did  it
introduce  the  programme  in  this  way,  running  down  the  prosecution  and  presenting  Kulkarni  as  the  only  person
standing  upright  while  everyone  else  had  fallen  down?  The  answer  is  not  far  to  seek.  One  can  not  start  a  highly
sensational  programme  by  saying  that  it  was  prepared  with  the  active  help  of  someone  whose  own  credibility  is
extremely  suspect.  The  opening  remarks  were  thus  designed  to  catch  the  viewer  and  to  hold  his/her  attention,  but
truth,  for  the  moment  at  least  was  relegated  to  the  sidelines.  It  is  indeed  true  that  later  on  in  the  programme
facts  concerning  Kulkarni  were  stated  correctly  and  he  was  presented  in  a  more  balanced  way  and  Mr.
Subramanium  wanted  to  give  NDTV  credit  points  for  that.  But  the  impact  and  value  of  the  opening  remarks  in  a
TV  programme  is  quite  different  from  what  comes  later  on.  The  later  corrections  were  for  the  sake  of  the  record
while  the  introductory  remarks  had  their  own  value.

187.  Further,  on  the  basis  of  the  sting  recordings  NDTV  might  have  justifiably  said  that  IU  Khan,  the  Special
Prosecutor  appeared  to  be  colluding  with  the  defence  (though  this  court  found  that  there  was  no  conclusive
evidence  to  come  to  such  a  finding).  But  there  was  no  material  before  NDTV  to  make  such  allegation  against  the
prosecution  as  a  whole  and  thus  to  run  down  the  other  agencies  and  people  connected  with  the  prosecution.
There  are  other  instances  also  of  wrong  and  inappropriate  choice  of  words  and  expressions  but  we  need  not  go
any  further  in  the  matter.

188.  Another  sad  feature  is  its  stridency.  It  is  understandable  that  the  programme  should  have  started  on  a
highly  sensational  note  because  what  was  about  to  be  shown  was  really  quite  shocking.  But  the  programme  never
regained  poise  and  it  became  more  and  more  shrill.  All  the  interviewees,  highly  eminent  people,  expressed  their
shock  and  dismay  over  the  state  of  the  legal  system  in  the  country  and  the  way  the  BMW  trial  was  proceeding.
But  as  the  interview  progressed,  they  somewhat  tended  to  lose  their  self  restraint  and  did  not  pause  to  ponder
that  they  were  speaking  about  a  sub-judice  matter  and  a  trial  in  which  the  testimony  of  a  court  witness  was  not
even  over.  We  are  left  with  the  feeling  that  some  of  the  speakers  allowed  their  passions,  roused  by  witnessing
the  shocking  scenes  on  the  TV  screen,  to  get  better  of  their  judgment  and  made  certain  very  general  and  broad
remarks  about  the  country's  legal  system  that  they  might  not  have  made  if  speaking  in  a  more  dispassionate  and
objective  circumstances.  Unfortunately,  not  a  single  constructive  suggestion  came  from  anyone  as  to  how  to
revamp  the  administration  of  criminal  justice.  The  programme  began  on  negative  note  and  remained  so  till  the
very  end.  Conduct  of  NDTV  in  proceeding  before  High  Court:
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189.  In  the  earlier  part  of  the  judgment  some  of  the  glaring  lapses  committed  by  NDTV  in  the  proceeding  before
the  High  Court  are  already  recounted.  Apart  from  those  one  or  two  other  issues  need  to  be  mentioned  here  that
failed  to  catch  the  attention  of  the  High  Court.  It  seems  that  at  the  time  the  sting  operations  were  carried  out
people  were  actually  apprehensive  of  something  of  that  kind.  Vikas  Arora,  Advocate  had  stated  in  his  complaint
(dated  April  19,  2007)  about  receiving  such  a  threat  from  Poonam  Agarwal.  NDTV  in  its  reply  dated  April  26,
2007  had  denied  the  allegations  in  the  complaint,  at  the  same  time,  declaring  its  resolve  to  make  continuous
efforts  to  unravel  the  truth.  At  the  same  time  Poonam  Agarwal  was  planning  the  stings  in  her  meetings  with
Kulkarni.  As  a  matter  of  fact,  the  first  sting  was  carried  out  on  IU  Khan  just  two  days  after  giving  reply  to
Arora's  complaint.  Further,  from  the  transcript  of  the  first  sting  carried  out  on  RK  Anand  on  May  6,  2007  it
appears  that  he  too  had  expressed  some  apprehension  of  this  kind  to  which  Kulkarni  responded  by  saying  that  he
did  not  have  money  enough  to  eat  how  could  he  do  any  recording  of  anyone.  (It  is  difficult  to  miss  the  irony
that  the  exchange  took  place  while  RK  Anand  was  actually  being  subjected  to  the  sting).  It  thus  appears  that  at
that  time,  for  some  reason,  the  smell  of  sting  was  in  the  air.  In  those  circumstances  we  find  it  strange  that  in
the  affidavits  filed  on  behalf  of  NDTV  there  should  be  absolutely  no  reference  to  Vikas  Arora's  complaint.  In  the
earlier  part  of  the  judgment  we  have  examined  the  affidavits  filed  by  Poonam  Agarwal  and  found  that  she  states
about  all  the  aspects  of  the  sting  operations  in  great  detail.  But  surprisingly  those  affidavits  do  not  even  refer  to,
much  less  deal  with  the  complaint  of  Vikas  Arora  despite  the  striking  similarity  between  the  threat  that  was
allegedly  given  to  him  and  his  senior  IU  Khan  and  the  way  the  sting  operation  was  actually  carried  out  on  IU
Khan.

190.  There  is  another  loose  end  in  the  whole  matter.  Kulkarni's  sting  meeting  with  IU  Khan  had  ended  with
fixing  up  another  meeting  for  the  following  Sunday  at  the  latter's  residence.  (It  was  the  setting  up  of  this
meeting  that  is  primarily  the  basis  for  holding  him  guilty  of  misconduct  as  the  Special  Public  Prosecutor).  One
should  have  thought  that  this  meeting  would  surely  take  place  because  it  provided  a  far  better  opportunity  for
the  sting.  With  `good  Scotch  whisky'  flowing  it  was  likely  that  the  planners  of  the  stings  would  get  more
substantial  evidences  of  what  they  suspected.  But  we  are  not  told  anything  about  this  meeting:  whether  it  took
place  or  not?  If  it  took  place  what  transpired  in  it  and  whether  any  sting  recording  was  done?  If  it  did  not  take
place  what  was  the  reason  for  not  keeping  the  appointment  and  giving  up  such  a  good  opportunity.  Here  it  may
be  noted  that  Kulkarni  also  in  his  affidavit  filed  before  the  High  Court  on  August  6,  2007  stated  that  as  arranged
between  them  he  again  met  IU  Khan  in  the  evening  but  the  sting  recording  of  that  meeting  was  withheld  by
NDTV  because  that  falsified  their  story.  Kulkarni,  as  was  his  wont,  might  be  telling  lies  but  that  was  an
additional  reason  for  NDTV  to  clarify  the  issue  regarding  the  second  meeting  between  the  two.

191.  The  next  meeting  between  Kulkarni  and  IU  Khan  that  was  fixed  up  in  the  sting  meeting  on  April  28,  2007
might  or  might  not  have  taken  place  but  there  can  be  little  doubt  that  they  met  again  between  April  28,  2007
and  May  31,  2007  (the  day  following  the  first  sting  telecast)  when  Kulkarni  gave  IU  Khan  the  `certificate'  that  he
had  accepted  the  summons  on  his  advice  (which  was  submitted  by  IU  Khan  before  the  trial  court  when  he
withdrew  from  the  case).

192.  The  affidavits  filed  on  behalf  of  NDTV  are  completely  silent  on  these  aspects.

193.  These  omissions  (and  some  similar  others)  on  the  part  of  NDTV  leave  one  with  the  feeling  that  it  was  not
sharing  all  the  facts  within  its  knowledge  with  the  court.  The  disclosures  before  the  Court  do  not  appear  to  be
completely  open,  full  and  frank.  It  would  tell  the  court  only  so  much  as  was  necessary  to  secure  the  conviction  of
the  proceedees-wrong  doers.  There  were  some  things  that  it  would  rather  hold  back  from  the  court.  We  would
have  appreciated  the  TV  channel  to  make  a  fuller  disclosure  before  the  High  Court  of  all  the  facts  within  its
knowledge.

194.  Having  said  all  this  we  would  say,  in  the  end,  that  for  all  its  faults  the  stings  and  the  telecast  of  the  sting
programme  by  NDTV  rendered  valuable  service  to  the  important  public  cause  to  protect  and  salvage  the  purity  of
the  course  of  justice.  We  appreciate  the  professional  initiative  and  courage  shown  by  the  young  reporter  Poonam
Agarwal  and  we  are  impressed  by  the  painstaking  investigation  undertaken  by  NDTV  to  uncover  the  Shimla
connection  between  Kulkarni  and  RK  Anand.
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195.  We  have  recounted  above  the  acts  of  omission  and  commission  by  NDTV  before  the  High  Court  and  in  the
telecast  of  the  sting  programme  in  the  hope  that  the  observations  will  help  NDTV  and  other  TV  channels  in  their
future  operations  and  programmes.  We  are  conscious  that  the  privately  run  TV  channels  in  this  country  are  very
young,  no  more  than  eighteen  or  twenty  years  old.  We  also  find  that  like  almost  every  other  sphere  of  human
activity  in  the  country  the  electronic  news  media  has  a  very  broad  spectrum  ranging  from  very  good  to
unspeakably  bad.

196.  The  better  news  channels  in  the  country  (NDTV  being  one  of  them)  are  second  to  none  in  the  world  in
matters  of  coverage  of  news,  impartiality  and  objectivity  in  reporting,  reach  to  the  audience  and  capacity  to
influence  public  opinion  and  are  actually  better  than  many  foreign  TV  channels.  But  that  is  not  to  say  that  they
are  totally  free  from  biases  and  prejudices  or  they  do  not  commit  mistakes  or  gaffes  or  they  some  times  do  not
tend  to  trivialise  highly  serious  issues  or  that  there  is  nothing  wanting  in  their  social  content  and  orientation  or
that  they  maintain  the  same  standards  in  all  their  programmes.  In  quest  of  excellence  they  have  still  a  long  way
to  go.

197.  A  private  TV  channel  which  is  also  a  vast  business  venture  has  the  inherent  dilemma  to  reconcile  its
business  interests  with  the  higher  standards  of  professionalism/demands  of  profession.  The  two  may  not  always
converge  and  then  the  TV  channel  would  find  its  professional  options  getting  limited  as  a  result  of  conflict  of
priorities.  The  media  trips  mostly  on  TRPs  (television  rating  points),  when  commercial  considerations  assume
dominance  over  higher  standards  of  professionalism.

198.  It  is  not  our  intent  here  to  lay  down  any  reformist  agenda  for  the  media.  Any  attempt  to  control  and
regulate  the  media  from  outside  is  likely  to  cause  more  harm  than  good.  The  norms  to  regulate  the  media  and  to
raise  its  professional  standards  must  come  from  inside.

ROLE  OF  THE  LAWYER

199.  The  other  important  issue  thrown  up  by  this  case  and  that  causes  us  both  grave  concern  and  dismay  is  the
decline  of  ethical  and  professional  standards  among  lawyers.  The  conduct  of  the  two  appellants  (one  convicted  of
committing  criminal  contempt  of  court  and  the  other  found  guilty  of  misconduct  as  Special  Prosecutor),  both  of
them  lawyers  of  long  standing,  and  designated  Senior  Advocates,  should  not  be  seen  in  isolation.  The  bitter  truth
is  that  the  facts  of  the  case  are  manifestation  of  the  general  erosion  of  the  professional  values  among  lawyers  at
all  levels.  We  find  today  lawyers  indulging  in  practices  that  would  have  appalled  their  predecessors  in  the
profession  barely  two  or  three  decades  ago.  Leaving  aside  the  many  kinds  of  unethical  practices  indulged  in  by  a
section  of  lawyers  we  find  that  even  some  highly  successful  lawyers  seem  to  live  by  their  own  rules  of  conduct.
We  have  viewed  with  disbelief  Senior  Advocates  freely  taking  part  in  TV  debates  or  giving  interviews  to  a  TV
reporter/anchor  of  the  show  on  issues  that  are  directly  the  subject  matter  of  cases  pending  before  the  court  and
in  which  they  are  appearing  for  one  of  the  sides  or  taking  up  the  brief  of  one  of  the  sides  soon  after  the  TV
show.  Such  conduct  reminds  us  of  the  fictional  barrister  Rumpole,  `the  Old  Hack  of  Bailey',  who  self
deprecatingly  described  himself  as  an  `old  taxi  plying  for  hire'.  He  at  least  was  not  bereft  of  professional  values.
When  a  young  and  enthusiastic  journalist  invited  him  to  a  drink  of  Dom  Perignon,  vastly  superior  and  far  more
expensive  than  his  usual  `plonk',  `Chbteau  Fleet  Street',  he  joined  him  with  alacrity  but  when  in  the  course  of
the  drink  the  journalist  offered  him  a  large  sum  of  money  for  giving  him  a  story  on  the  case;  `why  he  was
defending  the  most  hated  woman  in  England',  Rumpole  ended  the  meeting  simply  saying

"In  the  circumstance  I  think  it  is  best  if  I  pay  for  the  Dom  Perignon"

200.  We  express  our  concern  on  the  falling  professional  norms  among  the  lawyers  with  considerable  pain  because
we  strongly  feel  that  unless  the  trend  is  immediately  arrested  and  reversed,  it  will  have  very  deleterious
consequences  for  administration  of  justice  in  the  country.  No  judicial  system  in  a  democratic  society  can  work
satisfactorily  unless  it  is  supported  by  a  bar  that  enjoys  the  unqualified  trust  and  confidence  of  the  people,  that
share  the  aspirations,  hopes  and  the  ideals  of  the  people  and  whose  members  are  monetarily  accessible  and
affordable  to  the  people.
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201.  We  are  glad  to  note  that  Mr.  Gopal  Subramanium,  the  amicus  fully  shared  our  concern  and  realised  the
gravity  of  the  issue.  In  course  of  his  submissions  he  eloquently  addressed  us  on  the  elevated  position  enjoyed  by
a  lawyer  in  our  system  of  justice  and  the  responsibilities  cast  upon  him  in  consequence.  His  Written  Submissions
begin  with  this  issue  and  he  quotes  extensively  form  the  address  of  Shri  M  C  Setalvad  at  the  Diamond  Jubilee
Celebrations  of  the  Banglore  Bar  Association,  1961,  and  from  the  decisions  of  this  Court  in  Pritam  Pal  vs.  High
court  of  Madhya  Pradesh,  1993  Supp  (1)  SCC  529  (observations  of  Ratnavel  Pandian  J.)  and  Sanjeev  Datta,  In  Re,
(1995)  3  SCC  619  (observations  of  Sawant  J.  at  pp  634-635,  para  20).

202.  We  respectfully  endorse  the  views  and  sentiments  expressed  by  Mr.  M.C.  Setalvad,  Pandian  J.  and  Sawant  J.

203.  Here  we  must  also  observe  that  the  Bar  Council  of  India  and  the  Bar  Councils  of  the  different  states  cannot
escape  their  responsibility  in  this  regard.  Indeed  the  Bar  council(s)  have  very  positively  taken  up  a  number  of
important  issues  concerning  the  administration  of  justice  in  the  country.  It  has  consistently  fought  to  safeguard
the  interests  of  lawyers  and  it  has  done  a  lot  of  good  work  for  their  welfare.  But  on  the  issue  of  maintaining
high  professional  standards  and  enforcing  discipline  among  lawyers  its  performance  hardly  matches  its
achievements  in  other  areas.  It  has  not  shown  much  concern  even  to  see  that  lawyers  should  observe  the
statutory  norms  prescribed  by  the  Council  itself.  We  hope  and  trust  that  the  Council  will  at  least  now  sit  up  and
pay  proper  attention  to  the  restoration  of  the  high  professional  standards  among  lawyers  worthy  of  their  position
in  the  judicial  system  and  in  the  society.  This  takes  us  to  the  last  leg  of  this  matter.

THE  LARGER  ISSUE:  BMW  TRIAL  GETTING  OUT  OF  HAND:

204.  Before  laying  down  the  records  of  the  case  we  must  also  advert  to  another  issue  of  great  importance  that
causes  grave  concern  to  this  Court.  At  the  root  of  this  odious  affair  is  the  way  the  BMW  trial  was  allowed  to  be
constantly  interfered  with  till  it  almost  became  directionless.  We  have  noted  Kulkarni's  conduct  in  course  of
investigation  and  at  the  commencement  of  the  trial;  the  fight  that  broke  out  in  the  court  premises  between  some
policemen  and  a  section  of  lawyers  over  his  control  and  custody;  the  manner  in  which  Hari  Shankar  Yadav,  a  key
prosecution  witness  turned  hostile  in  court;  the  curious  way  in  which  Manoj  Malik,  another  key  witness  for  the
prosecution  appeared  before  the  court  and  overriding  the  prosecution's  protest,  was  allowed  to  depose  only  to
resile  from  his  earlier  statement.  All  this  and  several  other  similar  developments  calculated  to  derail  the  trial
would  not  have  escaped  the  notice  of  the  Chief  Justice  or  the  judges  of  the  Court.  But  there  is  nothing  to  show
that  the  High  Court,  as  an  institution,  as  a  body  took  any  step  to  thwart  the  nefarious  activities  aimed  at
undermining  the  trial  and  to  ensure  that  it  proceeded  on  the  proper  course.  As  a  result,  everyone  seemed  to  feel
free  to  try  to  subvert  the  trial  in  any  way  they  pleased.

205.  We  must  add  here  that  this  indifferent  and  passive  attitude  is  not  confined  to  the  BMW  trial  or  to  the  Delhi
High  Court  alone.  It  is  shared  in  greater  or  lesser  degrees  by  many  other  High  Courts.  From  experience  in  Bihar,
the  author  of  these  lines  can  say  that  every  now  and  then  one  would  come  across  reports  of  investigation
deliberately  botched  up  or  of  the  trial  being  hijacked  by  some  powerful  and  influential  accused,  either  by  buying
over  or  intimidating  witnesses  or  by  creating  insurmountable  impediments  for  the  trial  court  and  not  allowing  the
trial  to  proceed.  But  unfortunately  the  reports  would  seldom,  if  ever,  be  taken  note  of  by  the  collective
consciousness  of  the  Court.  The  High  Court  would  continue  to  carry  on  its  business  as  if  everything  under  it  was
proceeding  normally  and  smoothly.  The  trial  would  fail  because  it  was  not  protected  from  external  interferences.
Every  trial  that  fails  due  to  external  interference  is  a  tragedy  for  the  victim(s)  of  the  crime.  More  importantly,
every  frustrated  trial  defies  and  mocks  the  society  based  on  the  rule  of  law.  Every  subverted  trial  leaves  a  scar
on  the  criminal  justice  system.  Repeated  scars  make  the  system  unrecognisable  and  it  then  loses  the  trust  and
confidence  of  the  people.  Every  failed  trial  is  also,  in  a  manner  of  speaking,  a  negative  comment  on  the  State's
High  Court  that  is  entrusted  with  the  responsibility  of  superintendence,  supervision  and  control  of  the  lower
courts.  It  is,  therefore,  high  time  for  the  High  Courts  to  assume  a  more  pro-active  role  in  such  matters.  A  step
in  time  by  the  High  Court  can  save  a  criminal  case  from  going  astray.  An  enquiry  from  the  High  Court  Registry
to  the  concerned  quarters  would  send  the  message  that  the  High  Court  is  watching;  it  means  business  and  it  will
not  tolerate  any  nonsense.  Even  this  much  would  help  a  great  deal  in  insulating  a  criminal  case  from  outside
interferences.  In  very  few  cases  where  more  positive  intervention  is  called  for,  if  the  matter  is  at  the  stage  of
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investigation  the  High  Court  may  call  for  status  report  and  progress  reports  from  police  headquarter  or  the
concerned  Superintendent  of  Police.  That  alone  would  provide  sufficient  stimulation  and  pressure  for  a  fair
investigation  of  the  case.  In  rare  cases  if  the  High  Court  is  not  satisfied  by  the  status/progress  reports  it  may
even  consider  taking  up  the  matter  on  the  judicial  side.  Once  the  case  reaches  the  stage  of  trial  the  High  Court
obviously  has  far  wider  powers.  It  can  assign  the  trial  to  some  judicial  officer  who  has  made  a  reputation  for
independence  and  integrity.  It  may  fix  the  venue  of  the  trial  at  a  proper  place  where  the  scope  for  any  external
interference  may  be  eliminated  or  minimized.  It  can  give  effective  directions  for  protection  of  witnesses  and
victims  and  their  families.  It  can  ensure  a  speedy  conclusion  of  the  trial  by  directing  the  trial  court  to  take  up
the  matter  on  a  day-to-day  basis.  The  High  Court  has  got  ample  powers  for  all  this  both  on  the  judicial  and
administrative  sides.  Article  227  of  the  Constitution  of  India  that  gives  the  High  Court  the  authority  of
superintendence  over  the  subordinate  courts  has  great  dynamism  and  now  is  the  time  to  add  to  it  another
dimension  for  monitoring  and  protection  of  criminal  trials.  Similarly  Article  235  of  the  Constitution  that  vests  the
High  Court  with  the  power  of  control  over  sub-ordinate  courts  should  also  include  a  positive  element.  It  should
not  be  confined  only  to  posting,  transfer  and  promotion  of  the  officers  of  the  subordinate  judiciary.  The  power  of
control  should  also  be  exercised  to  protect  them  from  external  interference  that  may  sometime  appear
overpowering  to  them  and  to  support  them  to  discharge  their  duties  fearlessly.

206.  In  light  of  the  discussions  made  above  we  pass  the  following  orders  and  directions.

1. The  appeal  filed  by  IU  Khan  is  allowed  and  his  conviction  for  criminal  contempt  is  set  aside.  The  period  of
four  month's  prohibition  from  appearing  in  Delhi  High  Court  and  the  courts  sub-ordinate  to  it  is  already  over.  The
punishment  of  fine  given  to  him  by  the  High  Court  is  set  aside.  The  Full  Court  of  the  Delhi  High  Court  may  still
consider  whether  or  not  to  continue  the  honour  of  Senior  Advocate  conferred  on  him  in  light  of  the  findings
recorded  in  this  judgment.

2. The  appeal  of  RK  Anand  is  dismissed  subject  to  the  notice  of  enhancement  of  punishment  issued  to  him  as
indicated  in  paragraph  165  of  the  judgment.  He  is  allowed  eight  weeks  time  from  the  date  of  service  of  notice
for  filing  his  show-cause.

3. Those  of  the  High  Courts  which  have  so  far  not  framed  any  rules  under  section  34  of  the  Advocates  Act,  shall
frame  appropriate  rules  without  any  further  delay  as  directed  in  paragraph  147  of  the  judgment.

4. Put  up  the  appeal  of  RK  Anand  after  the  show-cause  is  filed.
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1) These  statutory  appeals  are  filed  under  Section  2(a)  of  the  Supreme  Court  (Enlargement  of  Criminal  Appellate
Jurisdiction)  Act,  1970  and  under  Section  379  of  the  Criminal  Procedure  Code  against  the  final  judgment  and
order  dated  18/20.12.2006  passed  by  the  High  Court  of  Delhi  in  Criminal  Appeal  No.  193  of  2006  whereby  the
High  Court  reversed  the  order  of  acquittal  dated  21.02.2006  passed  by  the  Additional  Sessions  Judge,  Delhi,  in
Sessions  Case  No.  105  of  2001  and  convicted  Sidhartha  Vashisht  @  Manu  Sharma  (appellant  in  Crl.  A.  No.  179
of  2007)  under  Section  302,  201/120B  IPC  and  Section  27  of  the  Arms  Act  and  sentenced  him  to  undergo
imprisonment  for  life  for  the  offence  under  Section  302  IPC  together  with  a  fine  of  Rs.50,000/-  to  be  paid  to  the
family  of  the  victim  and  in  default  of  payment  of  fine,  to  undergo  further  imprisonment  for  three  years  and  also
sentenced  him  to  undergo  imprisonment  for  four  years  for  the  offence  under  Section  27  of  the  Arms  Act  with  a
fine  of  Rs.2000/-  and  in  default  to  further  undergo  imprisonment  for  three  months.  He  was  further  sentenced  to
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undergo  imprisonment  for  four  years  for  the  offence  under  Section  201/120B  IPC  together  with  a  fine  of  Rs.
2,000  and,  in  default,  to  further  undergo  imprisonment  for  three  months.  The  High  Court  also  sentenced
Amardeep  Singh  Gill  @  Tony  Gill  (appellant  in  Crl.A.  No.  157/2007)  and  Vikas  Yadav  (appellant  in  Crl.
A.No.224/2007)  to  undergo  rigorous  imprisonment  for  four  years  and  a  fine  of  Rs.2000/-  each  and,  in  default  of
payment  of  fine,  to  further  undergo  imprisonment  for  three  months  under  Section  201/120B  IPC.

2)  The  case  of  the  prosecution:

(a)  On  night  intervening  29-30.04.1999,  a  `Thursday  Party'  was  going  on  at  Qutub  Colonnade  at  "Once  upon  a
time"  restaurant  also  called  "Tamarind  Cafi".  The  liquor  was  being  served  by  the  bartenders,  namely,  Jessica  Lal
(since  deceased)  and  one  Shyan  Munshi  (PW-2).  At  about  2.00  a.m.,  Sidhartha  Vashisht  @  Manu  Sharma
(appellant  in  Crl.  A.  No.  179  of  2007)  along  with  his  friends  came  there  and  asked  for  two  drinks.  The  waiter  did
not  serve  him  liquor  as  the  party  was  over.  Jessica  Lal  and  Malini  Ramani  (PW-6),  who  were  also  present  there,
tried  to  make  him  understand  that  the  party  was  over  and  there  was  no  liquor  available  with  them.  On  refusal  to
serve  liquor,  the  appellant  took  out  a  pistol  and  fired  one  shot  at  the  roof  and  another  at  Jessica  Lal  which  hit
near  her  left  eye  as  a  result  of  which  she  fell  down.  Beena  Ramani  (PW-20),  who  was  present  there,  stopped  the
appellant  and  questioned  him  as  to  why  he  had  shot  Jessica  Lal  and  demanded  the  weapon  from  him  but  he  did
not  hand  over  the  pistol  and  fled  away.  Jessica  Lal  was  rushed  to  Ashlok  Hospital  from  where  she  was  shifted  to
Apollo  Hospital.  On  30.04.1999,  in  the  early  morning  hours,  Jessica  Lal  was  declared  brought  dead  at  Apollo
Hospital.

(b)  On  the  night  intervening  29/30.04.1999  at  2.20  a.m.,  DD  Entry  No.  41  A  (Ex.  PW-13/A)  was  recorded  at  Police
Station  Mehrauli  which  disclosed  a  shooting  incident  at  H-5/6  Qutub  Colonnade.  A  copy  of  the  said  DD  entry  was
handed  over  to  SI  Sharad  Kumar  (PW-78)  who  along  with  Ct.  Meenu  Mathew  left  for  the  spot.  Near  about  the
same  time,  copy  of  the  said  DD  entry  was  also  given  to  SI  Sunil  Kumar  (PW-100)  who  along  with  Ct.  Subhash
also  left  for  the  spot.  On  reaching  the  spot,  PW-78  found  that  the  injured  had  been  removed  to  Ashlok  Hospital
and  the  floor  of  the  Restaurant  was  found  to  be  wet.  SI  Sunil  Kumar  (PW-100)  then  left  SI  Sharad  Kumar
(PW-78)  at  the  spot  to  guard  the  same  and  proceeded  to  Ashlok  Hospital  along  with  Ct.  Subhash.  The  SHO  Police
Station  Mehrauli,  Inspector  S.K.  Sharma  (PW-101)  along  with  his  team  also  left  the  Police  Station  vide  DD  Entry
No.  43  A  and  reached  the  spot  and  deputed  one  Home  Guard  Shravan  Kumar  (PW  30)  at  the  entrance  of  `Qutub
Colonnade'  to  guard  the  vehicles.  On  reaching  Ashlok  Hospital,  PW-100  met  Beena  Ramani  (PW-20),  who  is  the
owner  of  the  Restaurant,  and  enquired  about  the  incident  but  she  asked  him  to  talk  to  Shyan  Munshi  (PW-2)
saying  that  he  was  inside  and  he  knew  everything.  PW-100  then  recorded  the  statement  of  PW-2  and  made  an
endorsement  on  the  same  for  the  registration  of  the  case  under  Section  307  IPC  and  handed  over  it  to  Ct.
Subhash  to  be  carried  to  the  police  station,  Mehrauli.  At  about  4.00  a.m.,  FIR  No.  287/99  was  registered  at  the
police  station,  Mehrauli.  In  the  meantime,  Jessica  Lal  had  been  shifted  to  Apollo  Hospital.  When  SI  Sunil  Kumar
came  back  to  the  spot  along  with  PW-2,  PW  30  informed  them  about  the  lifting  of  one  black  Tata  Safari  from  the
spot.  On  inspection  of  the  site,  two  empty  cartridges  were  seized  and,  in  the  meantime,  a  supplementary
statement  of  PW-2  was  also  recorded  by  PW-100.  At  about  5.45  a.m.,  PW-  100  received  an  information  by  Ct.
Satyavan  intimating  him  about  the  death  of  Jessica  Lal  at  Apollo  Hospital.  Charge  under  Section  302  IPC/201/120
B  IPC  and  under  Section  27  of  the  Arms  Act  has  been  framed  against  the  accused  Sidhartha  Vashisht  @  Manu
Sharma,  charge  under  Section  201/120B  IPC  has  been  framed  against  accused  Vikas  Yadav,  Amardeep  Singh  Gill
@  Tony  Gill  and  Alok  Khanna,  charge  under  Section  212  IPC  has  been  framed  against  Harvinder  Chopra,  Raja
Chopra,  Vikas  Gill  @  Ruby  Gill  and  Yograj  Singh  and  charge  under  Section  201/212  IPC  against  Shyam  Sunder
Sharma.  At  about  7.00  a.m.  PW  100  recorded  the  statement  of  the  Manager  (PW-47),  Waiter  (PW-46)  and  Beena
Ramani  (PW-20)-  the  owner  of  the  Restaurant.

(c)  The  post  mortem  was  conducted  at  about  11.30  a.m.  at  the  All  India  Institute  of  Medical  Sciences  on  the
same  day  i.e.  30.04.1999.  In  the  meantime,  at  about  11.00  a.m.,  SI  Pankaj  Malik  (PW-85)  had  been  sent  to
Chandigarh  to  secure  the  black  Tata  Safari  and  to  arrest  the  appellant.  PW-100  recorded  the  statements  of  the
witnesses.  On  30.04.1999  at  about  4.15  p.m.,  an  FIR  was  registered  against  Malini  Ramani  (PW-6),  Beena  Ramani
(PW-20)  and  George  Mailhot  (PW-24)  under  Sections  61/68/1/14  of  the  Punjab  Excise  Act.  At  about  8.30  p.m.,
PW-100  handed  over  the  investigation  to  SHO  S.K.  Sharma  (PW-101).  On  the  night  intervening

251



Sidhartha Vashisht @ Manu Sharma V. State (NCT of Delhi)

Printed For: Naman Joshi 26-08-2020 On: 02:00:AM

30.04.1999/01.05.1999,  at  about  2  a.m.,  the  police  raided  the  farm  house  of  the  appellant  and  on  search  being
conducted  seized  a  photograph  of  the  appellant.  On  02.05.1999,  a  list  of  invited  guests  was  prepared  by  PW-24.
On  the  same  day,  around  10.00  p.m.,  PW-101,  got  an  information  that  a  black  Tata  Safari  has  been  found  by  the
U.P.  Police  (Sector  24,  Noida  Police  Station)  and  on  the  next  day  PW-101  went  to  Noida  Police  Station  and  seized
the  said  black  Tata  Safari.  On  05.05.1999  at  about  2.30  a.m.,  Amardeep  Singh  Gill  @  Tony  Gill  and  Alok  Khanna
were  arrested  and  from  their  alleged  disclosure  statements,  the  involvement  of  Sidhartha  Vashisht  @  Manu
Sharma  was  confirmed.  On  the  same  day,  Inspector  Raman  Lamba  (PW  87)  who  was  in  Chandigarh  with  his  team
intimated  the  lawyer  of  the  accused-appellant  that  Manu  Sharma  is  required  in  the  case.  On  receipt  of  the
information,  on  06.05.1999,  the  appellant  surrendered  before  PW-87  and  was  later  arrested  at  about  2.20  p.m.
and  brought  to  Delhi.  On  07.05.1999,  the  police  produced  the  appellant  before  the  Metropolitan  Magistrate  and
sought  police  remand  for  effecting  recovery  of  the  alleged  weapon  of  offence.  An  application  for  conducting  Test
Identification  Parade  (TIP)  of  the  appellant  was  also  moved.  Thereafter,  the  appellant  was  remanded  to  five  days
police  custody  till  12.05.1999  and  thereafter  on  12.05.1999  extended  till  17.05.1999  on  the  application  of  the  I.O.,
but  on  15.05.1999,  the  appellant's  remand  was  preponed  from  17.05.1999  to  15.05.1999.  On  16.05.99,  the
appellant  was  sent  to  judicial  custody.  On  30.05.1999,  the  accused-Vikas  Yadav  was  also  arrested.  After  the
completion  of  investigation,  the  other  accused  persons  were  also  arrested.

(d)  On  03.08.1999,  charge  sheet  was  filed  against  ten  accused  persons.  On  23.11.2000,  the  Additional  Sessions
Judge  framed  charges  against  the  appellant/Manu  Sharma  under  Sections  302,  201  read  with  120  B  IPC  and
Section  27  of  the  Arms  Act,  accused  Amardeep  Singh  Gill  was  charged  under  Section  120  read  with  Section  201
IPC,  accused  Vikas  Yadav  was  charged  under  Section  120  read  with  201  IPC  as  also  Section  201  read  with  34
IPC,  accused  Harvinder  Chopra,  Vikas  Gill,  Yograj  Singh  and  Raja  Chopra  under  Section  212  IPC  and  accused
Alok  Khanna,  Shyam  Sunder  Sharma  and  Amit  Jhingan  were  discharged  of  all  the  offences.  In  2000/2001,  Revision
Petition  No.  596  of  2000  was  preferred  by  the  prosecution  before  the  High  Court  of  Delhi  praying  for  the
framing  of  charge  against  the  accused  persons  and  setting  aside  the  discharge  of  Alok  Khanna,  Shyam  Sunder
Sharma  and  Amit  Jhingan.  Revision  Petitions  were  also  preferred  by  the  accused  persons  against  the  framing  of
the  charges  against  them.  The  High  Court  disposed  of  all  the  revision  petitions  filed  by  the  accused  persons  by  a
common  order  dated  13.03.2001.  On  12.04.2001,  charges  as  per  the  orders  of  the  High  Court  were  framed  and
some  of  the  charges  as  framed  earlier  were  maintained.  Charges  under  Section  120B/201  IPC  were  framed
against  accused  Vikas  Yadav,  Amardeep  Singh  Gill  @  Tony  Gill  and  Alok  Khanna  and  charges  under  Sections  201
and  212  IPC  were  framed  against  accused  Shyam  Sunder  Sharma.  Against  the  rest  of  the  accused,  the  charges  as
framed  on  23.11.2000  by  the  trial  Court  were  maintained.  Trial  began  in  May,  2001  against  nine  accused.  In  all,
101  witnesses  were  examined  by  the  prosecution  and  two  court  witnesses  were  also  examined.

(e)  On  12.12.2001,  the  case  registered  against  Malini  Ramani,  Beena  Ramani  and  George  Mailhot  under  the
Punjab  Excise  Act  was  disposed  of  with  a  direction  to  pay  a  fine  of  Rs.200/-  each.  On  28.01.2002,  the  appellant
was  released  on  interim  bail  for  a  period  of  six  weeks  by  the  order  of  the  High  Court  dated  25.01.2002  with  a
direction  to  surrender  after  the  expiry  of  the  same.  In  compliance  with  the  conditions  of  interim  bail,  the
appellant  surrendered  on  11.3.2002  but  again  sought  for  and  granted  interim  bail  for  a  period  of  ten  weeks
starting  from  20.03.2002.  During  the  period  from  March  2002  to  February  2006,  the  appellant  was  enlarged  on
bail  on  different  occasions  by  various  orders  of  the  High  Court.  On  one  occasion,  against  the  dismissal  of  the  bail
application  by  the  High  Court  on  11.11.2003,  the  appellant  filed  a  special  leave  petition  before  this  Court  which
was  dismissed  by  this  Court  on  02.12.2003.  On  21.02.2006,  after  trial,  the  Additional  Sessions  Judge  acquitted  all
the  nine  accused  including  the  appellant-Manu  Sharma.

(f)  Challenging  the  acquittal,  the  prosecution  filed  an  appeal  before  the  High  Court  being  Crl.  Appeal  No.  193  of
2006.  On  20.12.2006,  the  High  Court  vide  the  impugned  order,  convicted  and  sentenced  the  appellants,  as
mentioned  in  paragraphs  above.  Challenging  the  said  order  of  the  High  Court,  all  the  three  appellants  filed  above
mentioned  separate  appeals  before  this  Court.  All  the  appeals  were  heard  together  and  are  being  disposed  of  by
this  common  judgment.

3)  Heard  Mr.  Ram  Jethmalani,  learned  senior  counsel  for  Sidhartha  Vashisht  @  Manu  Sharma,  appellant  in  Crl.  A.
No.  179  of  2007,  Mr.  Nitin  Sangra,  learned  counsel  for  Amardeep  Singh  Gill  @  Tony  Gill,  appellant  in  Crl.A.  No.
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157/2007,  Mr.  Ranbir  Yadav,  learned  counsel  for  Vikas  Yadav,  appellant  in  Crl.  A.No.224/2007,  Mr.  Gopal
Subramanium,  learned  Solicitor  General  of  India  for  Respondent-State  in  all  the  three  appeals  and  Mrs.  Mamta
Dhody  Kalra,  intervenor,  who  appeared  in  person  and  pleaded  for  acquittal  of  the  appellant-Manu  Sharma.
Contentions  of  the  appellants/accused:

4)  Mr.  Ram  Jethmalani,  after  taking  us  through  all  the  oral  and  documentary  evidence  relied  on  by  the
prosecution  as  well  as  the  defence,  the  order  of  the  Trial  Judge  acquitting  all  the  appellants  from  the  charges
leveled  against  them  and  the  impugned  order  of  the  High  Court  reversing  the  order  of  acquittal  raised  the
following  contentions:-  a)  The  appellant  (Sidhartha  Vashisht  @  Manu  Sharma)  has  been  denied  his  fundamental
right  to  free  and  fair  trial  which  is  guaranteed  under  Article  21  of  the  Constitution  of  India.

b)  On  the  very  first  day  of  investigation  i.e.  on  30.04.1999,  an  FIR  was  filed  against  Malini  Ramani  PW-6,  Beena
Ramani  PW-20  and  George  Mailhot  PW-24  under  the  Punjab  Excise  Act  in  order  to  control  these  witnesses  and  to
pressurise  them  to  support  the  prosecution  case.  After  their  deposition,  the  Excise  case  was  pre-poned  and
disposed  of  by  imposing  a  fine  of  paltry  amount.

c)  Malini  Ramani  PW-6,  Beena  Ramani  PW-20  and  George  Mailhot  PW-24  were  frequently  shown  the  photograph
of  the  appellant  and  he  was  paraded  before  them.

d)  The  finding  of  the  High  Court  that  Sidhartha  Vashisht  @  Manu  Sharma  took  out  his  pistol  and  first  fired  at
the  ceiling  and  then  at  Jessica  Lal  is  based  on  no  evidence.

e)  Three  Ballistic  Experts  have  concurred  that  empty  cartridges  have  been  fired  from  two  different  weapons.  Their
Report  support  the  statement-in-chief  of  Shyan  Munshi  PW-2.  There  is  no  evidence  on  record  that  both  the  shots
were  fired  from  one  weapon.

f)  The  High  Court  has  wrongly  placed  reliance  upon  the  testimony  of  Deepak  Bhojwani  PW-1,  even  though,  he
was  not  present  in  the  party  and  he  was  planted  by  the  prosecution.  The  evidence  of  three  family  members
Malini  Ramani  PW-6,  Beena  Ramani  PW-20  and  George  Mailhot  PW-24  is  inadmissible  in  law.

g)  The  prosecution  never  claimed  Beena  Ramani  PW-20  as  an  eye-witness,  however,  the  High  Court  erroneously
held  her  as  eye-witness  to  the  occurrence.

h)  High  Court  failed  to  consider  the  evidence  of  Madan  Kumar  (Waiter)  PW-46  and  Jatinder  Raj  (Manager)  PW-47.

i)  The  High  Court  committed  an  error  in  relying  upon  the  testimony  of  George  Mailhot  PW-24  to  corroborate  the
evidence  of  Beena  Ramani  PW-20.

j)  The  First  Information  Report  recorded  on  the  statement  of  Shyan  Munshi  PW-2  is  not  an  FIR  but  a  signed
statement.  The  High  Court  wrongly  discarded  his  (PW-2)  ocular  version.  However,  the  Trial  Court  assigned  good
reasons  for  accepting  his  evidence.

k)  The  High  Court's  observation  on  Ballistic  Experts  from  CFSL  is  erroneous.

l)  The  High  Court  committed  an  error  in  disbelieving  P.S.  Manocha  PW-95.

m)  There  is  no  acceptable  evidence/material  to  connect  Tata  Safari  to  the  alleged  occurrence.

n)  Shravan  Kumar  PW-30  is  a  planted  witness,  and  there  is  no  need  for  him  to  accompany  PW-1  to  the  spot
when  he  was  assigned  other  official  work.

o)  A  rough  site  plan  which  was  prepared  in  the  early  hours  of  30.04.1999  (Ex.  PW  100/2)  clearly  shows  the
absence  of  Beena  Ramani  PW-20  at  the  alleged  place  of  occurrence,  if  she  was  an  eye-witness,  this  would  have
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been  done.

p)  The  Public  Prosecutor  failed  to  adhere  the  basic  principles  in  conducting  criminal  case.

q)  The  High  Court  committed  a  grave  error  by  reversing  the  well  considered  order  of  acquittal  by  the  Trial  Court
and  on  conjunctures  the  High  Court  interfered  with  the  acquittal  and  imposed  sentence  which  is  not  permissible
under  law.
5)  The  other  two  learned  counsel  submitted  that  the  prosecution  failed  to  establish  the  charge  in  respect  of
Amardeep  Singh  Gill  and  Vikas  Yadav  under  Section  201  read  with  120B  of  the  IPC.

6)  The  intervenor  supported  the  case  of  the  appellant-Manu  Sharma  and  prayed  for  his  acquittal.

Submissions  on  behalf  of  the  State:

7)  On  the  other  hand,  Mr.  Gopal  Subramanium,  learned  Solicitor  General,  after  taking  us  through  the  entire
materials,  submitted  that  the  Trial  Judge  has  committed  an  error  in  acquitting  all  the  accused  and  the  High  Court
being  an  Appellate  Court  is  fully  justified  in  re-analysing  the  evidence  and  convicting  all  the  three  accused-
appellants  and  awarding  appropriate  sentence.  After  pointing  out  oral,  documentary  evidence  and  other  legal
principles,  he  submitted  that  the  conviction  and  sentence  awarded  by  the  High  Court  are  acceptable  and  no
interference  is  called  for  by  this  Court,  and  prayed  for  dismissal  of  all  the  three  appeals.

8)  We  have  carefully  considered  all  the  materials  placed  and  the  rival  contentions.

9)  Points  for  consideration  in  these  appeals  are:-  a)  Whether  the  prosecution  has  established  its  case  beyond
reasonable  doubt  against  all  the  three  accused?

b)  Whether  the  trial  Court  is  justified  in  acquitting  all  the  accused  in  respect  of  charges  leveled  against  them?

c)  Whether  the  impugned  order  of  the  High  Court  imposing  punishment  when  the  trial  Court  acquitted  all  the
accused  in  respect  of  the  charges  leveled  against  them  is  sustainable?
10)  It  is  not  in  dispute  that  the  following  charges  were  framed  against  the  appellants:-  S.No.  Name  of  Accused
Accused  Charges  Framed

1.  Sidhartha  Vashist  @  1  302  IPC,  27  Arms  Act,  201

Manu  Sharma  r/w  120B  IPC

2.  Vikas  Yadav  2  201  r/w  120B  IPC

3.  Amardeep  Singh  Gill  3  201  r/w  120B  IPC

Powers  and  Duties  of  the  Appellate  Court  while  dealing

with  the  order  of  acquittal:
11)  Before  analyzing  the  prosecution  case,  the  defence  plea  and  the  arguments  of  the  respective  counsel,  let  us
find  out  the  scope  of  the  Appellate  Court  in  reversing  the  order  of  acquittal  by  the  Trial  Court.  Mr.  Ram
Jethmalani,  learned  senior  counsel  for  the  appellant-Manu  Sharma,  by  drawing  our  attention  to  the  principles  laid
down  by  this  Court  in  Madan  Lal  vs.  State  of  J&K,  (1997)  7  SCC  677  submitted  that  in  an  appeal  against
acquittal,  it  is  incumbent  on  the  Appellate  Court  to  give  adequate  reasons  for  reversal.  By  citing  Ghurey  Lal  vs.
State  of  Uttar  Pradesh  (2008)  10  SCC  450,  he  further  contended  that  the  High  Court  could  not  have  reversed  the
judgment  of  the  Trial  Court  inasmuch  as  the  view  taken  by  the  Trial  Court  was  plausible  view  based  on  the
evidence  on  record,  hence  the  finding  of  the  Trial  Court  could  not  have  been  overturned.
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12)  Mr.  Gopal  Subramanium,  learned  Solicitor  General,  by  relying  on  the  decision  of  this  Court  in  Chandra  Mohan
Tiwari  vs.  State  of  M.P.,  (1992)  2  SCC  105  submitted  that  where  the  High  Court's  conclusion  was  based  on
evaluation  of  evidence  which  was  not  erroneous  or  perverse  and  was  based  on  an  independent  analysis  of
evidence  which  fully  establishes  the  case  of  the  prosecution  as  against  the  trial  Court's  conclusion,  there  is  no
reason  much  less  the  compelling  reason  to  disagree  with  the  finding  of  guilt  by  the  High  Court.  He  also  pressed
into  service  another  decision  of  this  Court  in  Jaswant  Singh  vs.  State  of  Haryana,  (2000)  4  SCC  484.

13)  The  following  principles  have  to  be  kept  in  mind  by  the  Appellate  Court  while  dealing  with  appeals,
particularly,  against  the  order  of  acquittal:  (i)  There  is  no  limitation  on  the  part  of  the  Appellate  Court  to  review
the  evidence  upon  which  the  order  of  acquittal  is  found.

(ii)  The  Appellate  Court  in  an  appeal  against  acquittal  can  review  the  entire  evidence  and  come  to  its  own
conclusions.

(iii)  The  Appellate  Court  can  also  review  the  Trial  Court's  conclusion  with  respect  to  both  facts  and  law.

(iv)  While  dealing  with  the  appeal  preferred  by  the  State,  it  is  the  duty  of  the  Appellate  Court  to  marshal  the
entire  evidence  on  record  and  by  giving  cogent  and  adequate  reasons  set  aside  the  judgment  of  acquittal.

(v)  An  order  of  acquittal  is  to  be  interfered  only  when  there  are  "compelling  and  substantial  reasons"  for  doing
so.  If  the  order  is  "clearly  unreasonable",  it  is  a  compelling  reason  for  interference.

(vi)  While  sitting  in  judgment  over  an  acquittal  the  Appellate  Court  is  first  required  to  seek  an  answer  to  the
question  whether  finding  of  the  Trial  Court  are  palpably  wrong,  manifestly,  erroneous  or  demonstrably
unsustainable.  If  the  Appellate  Court  answers  the  above  question  in  the  negative  the  order  of  acquittal  is  not  to
be  disturbed.  Conversely,  if  the  Appellate  Court  holds,  for  reasons  to  be  recorded,  that  the  order  of  acquittal
cannot  at  all  be  sustained  in  view  of  any  of  the  above  infirmities,  it  can  reappraise  the  evidence  to  arrive  at  its
own  conclusion.

(vii)  When  the  Trial  Court  has  ignored  the  evidence  or  misread  the  material  evidence  or  has  ignored  material
documents  like  dying  declaration/report  of  Ballistic  Experts  etc.,  the  Appellate  Court  is  competent  to  reverse  the
decision  of  the  Trial  Court  depending  on  the  materials  placed.  In  the  light  of  the  above  principles,  let  us  examine
the  impugned  judgment  of  the  High  Court  with  reference  to  the  materials  placed  by  the  prosecution  and  the
defence.
14)  At  the  outset,  Mr.  Ram  Jethmalani,  learned  senior  counsel  highlighted  the  role  of  public  prosecutor  in
conducting  prosecution  for  which  he  relied  on  the  procedures  being  followed  in  United  Kingdom  and  also  cited
certain  passages  from  the  books  of  foreign  authors.  In  addition  to  the  same,  he  highlighted  how  the  appellant-
Manu  Sharma  was  prejudiced  by  the  wild  allegations  that  were  carried  by  Media,  both  print  and  electronic.  Since
we  intend  to  concentrate  on  the  merits  of  the  case,  we  discuss  and  give  our  reasoning  at  the  appropriate  place
or  at  the  end  of  our  order.

15)  Presence  of  accused  Manu  Sharma  &  others  at  the  scene  of  offence.  There  is  no  dispute  that  the  incidence
occurred  in  a  place  known  as  "Qutub  Colonnade".  The  open  area  of  "Qutub  Colonnade"  is  known  as  "Tamarind
Court"  whereas  the  closed  area  is  called  "Tamarind  Cafe".  In  order  to  establish  the  presence  of  the  accused
Sidhartha  Vashisht  @  Manu  Sharma  and  others,  prosecution  has  examined  Deepak  Bhojwani  PW-1,  Shyan  Munshi
PW-2,  Malini  Ramani  PW-6,  Beena  Ramani  PW-20,  George  Mailhot  PW-24,  Rouble  Dungley  PW-23  and  Rohit  Bal
PW-70.  Apart  from  these  ocular  witnesses,  prosecution  pressed  into  service  Ex.  PW12/D-1  which  is  a  wireless
message  received  at  Police  Station,  Mehrauli.

a)  Deepak  Bhojwani  PW-1

He  is  a  resident  of  K-5/B,  Ground  Floor,  Lajpat  Nagar,  New  Delhi.  According  to  him,  in  the  year  1999,  he  had
attended  the  place  known  as  "Qutub  Colonnade"  as  Thursday  Party  four  times  on  each  Thursday  and  the  last
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occasion  when  he  attended  this  Thursday  Party  was  on  29.04.1999.  There  used  to  be  a  gathering  of  friends  at
this  Party  and  all  varieties  of  liquor  used  to  be  served  in  this  Party  besides  snacks  etc.  He  explained  that
coupons  used  to  be  issued  for  purchase  of  any  kind  of  liquor.  Such  coupons  were  used  to  be  purchased  in
advance  from  the  cash  counter.  On  29.04.1999,  he  attended  the  Thursday  Party  alone  at  about  11  o'clock  in  the
night.

In  chief  examination,  in  categorical  terms,  he  deposed:  "I  had  purchased  four  coupons  of  Rs.  100/-  each  on  that
day.  Jessica  Lal  (since  deceased)  and  Shyan  Munshi  (complainant)  were  serving  liquor  on  that  night  at  the  bar
counter.  I  had  known  Jessica  lal  for  about  five  or  six  years  whereas  Shyan  was  introduced  to  me  by  Jessica  Lal
about  a  week  before  29.04.1999  i.e.  on  the  previous  Thursday  Party".
Apart  from  the  above  assertion,  he  also  informed  the  Court  that  Jessica  Lal  (since  deceased)  was  working  with
Oberoi  Hotel  and  was  also  a  model  by  profession.  He  described  the  location  of  "Tamarind  Court"  and  "Tamarind
Cafi".  The  bar  counter  was  located  in  "Tamarind  Court"  open  area  between  the  two  doors  of  the  "Tamarind  Cafi",
but  since  it  was  summer  nobody  was  using  the  bar  counter  giving  preference  to  the  bar  counter  located  outside.
He  also  stated  that  Jessica  Lal  was  wearing  blue  denim  shorts  and  white  half  sleeved  shirt  on  that  night.  On  the
same  night,  at  about  1  o'clock  (midnight),  he  went  to  the  bar  counter  to  have  his  third  drink.  He  informed  the
Court  that  on  the  suggestion  of  Jessica  Lal  that  the  liquor  was  getting  over  he  handed  over  all  the  remaining
coupons  and  purchased  two  pegs  of  whisky.  While  holding  both  the  glasses  of  whisky,  he  came  in  the  company  of
his  friends.

The  following  statement  of  PW-1  proves  the  presence  of  accused  Manu  Sharma  and  his  friends-  "I  was  moving
around  in  the  party  with  two  glasses  of  whisky,  when  I  came  across  a  person  having  fair  complexion  who  was
giving  smile  to  me.  I  also  reciprocated.  Then  he  came  to  me.  We  both  introduced  each  other.  He  gave  me  his
name  as  Manu  Sharma.  He  said  as  to  how  I  was  holding  two  glasses  of  whisky  in  my  hands  whereas  he  was
unable  to  get  even  one.  Manu  Sharma  came  into  my  contact  after  about  10-15  minutes  of  my  purchasing  two
pegs  of  whisky.  He  requested  me  to  arrange  liquor  for  him  on  which  I  told  him  that  liquor  was  over  and  the  bar
was  closed  and  therefore,  I  would  not  be  able  to  arrange  liquor  for  him.  We  were  already  introduced  to  each
other  and  were  about  to  exchange  visiting  cards,  when  one  tall  sikh  gentleman  came  from  behind  of  Manu
Sharma  and  told  him  something  and  took  him  away  towards  Tamarind  Cafi.  Before  leaving,  Manu  Sharma  told  me
that  he  would  come  back  and  meet  me  again".
PW-1  correctly  identified  the  photographs  of  both  the  accused  persons  one  Manu  Sharma  and  the  other  Tony  Gill.
He  also  informed  that  the  accused  Tony  Gill  came  along  with  Manu  Sharma  and  2/3  of  his  friends.  In  respect  of
the  question  whether  it  would  be  possible  for  him  to  identify  those  2/3  persons  who  were  accompanying  accused
Tony  Gill,  PW-1  has  pointed  out  Alok  Khanna,  accused-Manu  Sharma  and  Tony  Gill.  We  shall  separately  discuss
about  the  Test  Identification  Parade  and  the  validity  of  desk  identification  during  time  in  the  latter  paragraphs.

About  the  incident,  he  narrated  that  "After  about  15/20  minutes  i.e.  about  1:45  a.m.,  I  heard  noise  from  Tamarind
Cafi  and  I  heard  somebody  saying  Jessica  was  shot.  At  that  time  I  was  present  in  Tamarind  Court  and  I  was
talking  to  my  friend  Arash  Aggarwal.  After  hearing  the  shouts  about  Jessica  having  been  shot,  I  rushed  towards
Tamarind  Cafi.  I  could  not  go  inside  where  the  incident  had  taken  place  but  I  peeped  and  saw  Jessica  lying  on
the  floor.  At  that  time,  there  were  about  70/80  persons  gathered  all  around  i.e.  near  the  gate  of  Tamarind  Cafi
i.e.  the  gate  of  Tamarind  Cafi."
He  further  informed  the  Court  –  "......discussion  was  going  on  as  to  who  had  done  this  and  it  was  also  being
discussed  that  the  culprit  was  wearing  blue  denim  jeans  and  white  shirt  and  was  fair  and  was  little  short  in
height  then  I  assessed  that  he  was  the  same  person  who  had  come  to  me  to  arrange  drinks  for  him.  I  had  told
the  police  in  Apollo  Hospital  that  it  was  Manu  Sharma  who  was  with  the  similar  description  as  was  discussed
amongst  friends  on  which  police  had  told  me  that  they  would  call  me."
A  close  scrutiny  of  PW-1's  evidence  clearly  shows  that  Jessica  Lal  was  friendly  with  him  having  known  him  for  5-
6  years.  He  also  went  to  the  house  of  parents  of  Jessica  Lal  twice  i.e.  on  30th  April  and  1st  May  1999  to  pay
condolence.  Further,  in  categorical  terms,  he  asserted  and  identified  the  presence  of  Manu  Sharma  at  the  scene
of  offence.  Since  he  had  contact  with  a  person  having  fair  complexion  with  smiling  face/Manu  Sharma,  in  the
Court  he  correctly  identified  both  Manu  Sharma  and  the  tall  Sikh  gentleman  as  Tony  Gill.  He  also  identified  other
persons  who  accompanied  Manu  Sharma  and  Tony  Gill.  It  is  also  clear  from  his  evidence  that  at  around  1.45
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a.m.,  he  heard  a  noise  emerging  from  Tamarind  Cafi  to  the  effect  that  Jessica  Lal  had  been  shot.  It  is  also  clear
that  on  hearing  that  Jessica  Lal  had  been  shot,  he  ran  towards  Tamarind  Cafi  though  according  to  him  he  could
not  go  inside  yet  peeped  and  saw  Jessica  Lal  lying  on  the  floor.  Since  the  High  Court  has  accepted  his  evidence
which  was  not  acceptable  by  the  Trial  Court,  we  analyzed  his  entire  statement  with  great  care.  Mr.  Ram
Jethmalani,  learned  senior  counsel  has  pointed  out  that  since  PW-1's  name  does  not  figure  in  the  list  of  invitees
prepared  by  George  Mailhot  PW-23  and  Sabrina  Lal  PW-73  did  not  mention  the  name  of  Deepak  Bhojwani  PW-1
at  Ashlok  Hospital  and  of  the  fact  that  the  statement  of  PW-1  was  recorded  on  14.05.1999  submitted  that,  first  of
all,  he  is  an  interested  witness  and  his  testimony  is  not  acceptable.  On  seeing  his  entire  evidence,  there  is  no
reason  to  either  suspect  his  evidence  or  reject  the  same  as  unacceptable.  On  the  other  hand,  his  evidence
supported  by  other  witnesses  clearly  proves  the  presence  of  accused  Nos.  1-4  at  the  place  of  occurrence.  He
asserted  the  presence  of  Jessica  Lal,  Shyan  Munshi  and  the  claim  of  whisky  by  a  fair  complexion  man  who
exchanged  niceties  with  him  and  introduced  him  as  Manu  Sharma.  We  do  not  find  any  valid  reason  to  hold  that
he  is  a  planted  witness,  though  he  was  not  an  eye-witness  to  the  actual  shooting  incident  but  his  own  statement
proves  that  immediately  on  hearing  the  noise  he  peeped  and  noticed  Jessica  Lal  lying  on  the  floor  of  Tamarind
Cafi.  To  this  extent,  the  evidence  of  PW-1  is  acceptable  and  the  High  Court  has  rightly  believed  and  relied  on  his
version.

b)  Shyan  Munshi  PW-2

In  the  year  1999,  he  was  studying  in  Indian  Institute  of  Planning  and  Management  at  New  Delhi  doing  his  MBA
Course.  At  that  time,  he  was  residing  at  15/16  H.  Hauz  Khas,  New  Delhi.  He  informed  the  Court  that  he  was
acquainted  to  Malini  Ramani  through  which  he  started  knowing  about  Beena  Ramani  who  is  the  mother  of  Malini
Ramani.  He  had  visited  Tamarind  Cafi  on  the  night  of  29th  April,  1999.  It  was  Thursday  Night.  He  was  attending
the  Party  at  that  night.  Alcohol  and  food  were  being  served  there  on  paying  for  coupons.  In  categorical  terms  he
informed  the  Court  that—  "I  was  attending  the  party  there  on  that  night.  Alcohol  and  food  was  being  sold  there
on  coupons.  I  had  met  Jessica  Lal  on  that  night  in  the  party.  I  had  acquaintance  with  her  from  before.  The  place
where  the  party  was  going  on  was  known  as  Qutub  Colonnade  Tamarind  Court.  There  was  miniature  bar  counter
outside  in  the  open  space  where  liquor  was  being  served.  Besides  Jessica  Lal  and  Malini  there  were  other  few
persons  who  were  helping  in  serving  liquor.  On  that  night,  I  did  go  inside  the  Tamarind  Cafi.  It  might  be  2
o'clock  at  that  time,  I  mean  2  a.m.  There  were  about  6-7  persons  inside  the  cafi  at  that  time.  "

"I  went  inside  the  cafi  primarily  with  a  view  to  eat  something  as  I  was  feeling  hungry  and  also  nothing  was
being  served  outside.  I  found  that  Jessica  was  inside.  At  that  time,  no  other  lady  was  there.  I  went  behind  the
counter  to  get  something  to  eat.  I  managed  to  get  pastry  lying  in  the  freeze  and  when  I  was  taking  it,  a
gentleman  with  white  tea-shirt  came  there.  He  asked  the  waiter  to  serve  him  two  drinks.  The  waiter  did  not  pay
attention  to  that  gentleman  and  became  busy  in  cleaning  up.  Jessica  was  also  there  on  the  other  side  of  the
counter  and  she  told  the  gentleman  that  the  party  was  over  and  there  was  no  alcohol  to  be  served.  At  that  time,
that  gentleman  took  out  a  pistol  from  the  dub  of  the  pant  and  fired  a  shot  in  the  air.  There  was  another
gentleman  on  the  other  side  of  the  counter,  who  fired  a  shot  at  Jessica  Lal  and  she  fell  down.  That  gentleman
was  also  wearing  light  colored  clothes."
Since  the  present  statement  about  "another  gentleman"  who  fired  a  shot  at  Jessica  Lal  and  she  fell  down  was  not
the  one  earlier  made  to  the  Police,  after  getting  permission  from  the  Court,  the  public  prosecutor  cross-examined
him.  He  stated—  "It  is  correct  that  Beena  Ramani  and  other  lifted  Jessica  from  the  spot  and  carried  her  to  the
Hospital  Ashlok.  I  went  there  later.  In  the  Ashlok  Hospital,  police  came  there  and  contacted  me  and  recorded  my
statement."  ".....I  reached  the  Hospital  at  about  3:30  a.m.  and  my  statement  was  taken  at  about  3:45  a.m.  or  4
a.m."
He  also  admitted  that  he  was  in  Delhi  for  about  a  year  or  so  and  able  to  understand  spoken  Hindi.  He  is  aware
of  Beena  Ramani  as  the  proprietor  of  Qutub  Colonnade.

The  analysis  of  the  evidence  of  PW-2  shows  that  though  he  turned  hostile  but  his  evidence  shows  that  he  had
visited  Tamarind  Cafi  on  the  night  of  29.04.1999.  He  also  mentioned  the  presence  of  Manu  Sharma.  His  evidence
further  shows  that  immediately  after  the  shot  Beena  Ramani  and  others  were  carrying  Jessica  Lal  to  the  Ashlok
Hospital.  In  other  words,  his  evidence  proves  the  presence  of  accused-Manu  Sharma  at  the  scene  of  offence.  To
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this  extent,  the  prosecution  relied  upon  his  evidence  and  this  was  rightly  accepted  by  the  High  Court.  Though,
Mr.  Ram  Jethmalani  submitted  that  High  Court  ought  to  have  accepted  his  entire  evidence  in  toto,  considering  his
earlier  statement  to  the  police  and  his  evidence  before  the  Court,  we  are  satisfied  that  the  High  Court  is  justified
in  holding  that  even  if  his  testimony  is  discarded,  the  case  of  the  prosecution  hardly  gets  affected.  As  observed
earlier  his  evidence  amply  proves  the  presence  of  accused  at  the  scene  of  occurrence  at  the  time  and  date  as
pleaded  by  the  prosecution.

c)  Malini  Ramani  PW-6

She  is  the  daughter  of  Beena  Ramani  PW-20.  She  is  a  fashion  designer  by  profession.  Her  mother  Beena  Ramani
owns  a  property  near  Qutub  Minar  known  as  Qutub  Colonnade.  She  explained  to  the  Court  that  in  the  year  1999
they  used  to  have  parties  in  Qutub  Colonnade  and  liquor  used  to  be  consumed  in  these  parties.  On  29.04.1999,
there  was  a  party  at  Qutub  Colonnade.  It  was  Thursday.  It  was  a  farewell  party  for  her  stepfather  namely,
George  Mailhot  PW-24,  who  was  going  abroad  for  five  months.  She  was  at  the  Qutub  Colonnade  on  that  evening.
Jessica  Lal  was  also  there.  Beena  Ramani  PW-20  and  Shyan  Munshi  PW-2,  were  also  there.  According  to  her,  the
party  on  that  night  was  over  by  midnight.  Approximately  at  about  1.45  a.m.,  she  went  with  her  friend  Sanjay
Mehtani  to  the  restaurant  to  look  for  something  to  eat.  At  that  time,  she  had  a  drink  in  her  hand.  She  found
that  Jessica  Lal,  Shyan  Munshi,  her  electrician  and  couple  of  waiters  were  there  in  the  restaurant.  She  further
deposed—  "We  were  standing  there  when  couple  of  guys  went  in.  They  were  about  numbering  four,  may  be  five.
I  am  not  very  sure  about  it.  One  of  them  asked  me  could  I  have  two  whiskys.  He  was  wearing  jean  and  white  t-
shirt.  He  was  in  his  mid  twenties.  He  was  having  fair  complexion.  His  built  was  on  the  plump  side.  I  do  not
know  if  he  had  asked  whisky  from  anybody  else  prior  to  asking  from  me.  When  he  asked  two  whiskys  from  me,  I
showed  my  inability  saying  sorry,  Bar  was  closed.  Then  he  kept  asking  me  and  Jessica  for  drinks,  but  we  kept  on
saying  that  the  bar  was  closed  and  whisky  could  not  be  served."

"Then  he  said  that  he  had  cash  to  pay  for  drink.  I  said  it  did  not  matter.  I  could  not  give  sip  even  for  thousand
rupees  it  being  not  available.  Then  he  said  O.K.  could  I  have  sip  of  you  for  thousand  rupees.  Then  at  that  point
of  time,  I  just  left  the  room  because  I  was  irritated  about  the  whole  incident.  Sanjay  Mehtani  and  myself  walked
out  together.  When  I  walked  out,  I  crossed  my  mother  in  courtyards  as  I  was  walking  out.  Again  said,  I  crossed
my  mother,  she  was  walking  towards  the  restaurant.  I  went  to  the  passage  way  where  the  shops  were  located.  It
was  on  the  other  side  of  the  courtyard  and  I  was  standing  next  to  speaker  (amplifier).  After  about  a  minute  and
a  half/two  minutes,  Shyan  Munshi  came  running  to  me  and  Sanjay  Mehtani  and  he  was  screaming  that  Jessica
had  been  shot.  I  just  passed  out  after  hearing  about  it  and  fainted.  I  can  identify  that  person,  who  had  asked
drink  from  me  and  who  was  wearing  jean  and  t-shirt.  Witness  has  pointed  out  towards  accused  Siddhartha
Vashisht  @  Manu  Sharma  and  said  that  he  just  look  like  him.  I  had  seen  this  accused  in  the  police  station  on
8th  May.  I  had  gone  there  as  I  was  arrested  in  a  case  under  Excise  Act."

"Question:-  Are  you  certain  that  the  person  to  whom  you  had  just  identified  was  the  same  person  who  had  asked
drinks  from  you  and  was  wearing  jean  and  T-  shirt?

Answer:-  I  am  sure  he  is  the  same  person."
About  PW-6's  testimony,  Mr.  Ram  Jethmalani  criticized  the  question  put  by  the  public  prosecutor  which  according
to  him  is  not  permissible.  It  is  relevant  to  point  out  that  before  considering  her  answer  that  "I  am  sure  he  is  the
same  person",  we  have  to  see  her  statement  in  the  previous  paragraph.  She  identified  Manu  Sharma  who  had
asked  drinks  from  her  who  was  wearing  Jean  and  T-shirt.  It  is  also  relevant  to  note  that  she  pointed  out  towards
the  accused  Manu  Sharma  and  said  that  "he  just  looked  like  him."  As  rightly  pointed  by  learned  Solicitor  General,
the  above  mentioned  question  by  the  public  prosecutor  is  in  addition  to  the  earlier  ones  relating  to  identity  of  the
person  who  was  wearing  jean  and  T-shirt  and  who  asked  for  drinks.  It  is  relevant  to  note  that  PW-6  is  not  an
ordinary  person  and  it  is  not  the  case  of  the  defence  that  she  is  an  illiterate,  unable  to  understand  what  she  said
to  the  earlier  questions.  We  have  already  noted  that  she  is  a  fashion  designer  by  profession.  In  other  words,  she
is  highly  qualified  and  it  is  not  her  grievance  that  she  was  unable  to  understand  her  earlier  answers.  In  such
circumstances,  we  are  unable  to  appreciate  the  objection  of  Mr.  Ram  Jethmalani.  On  the  other  hand,  it  is  clear
from  the  evidence  of  PW-6  that  the  accused  Manu  Sharma  was  very  well  present  at  the  scene  of  offence  and  she
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correctly  identified  him.  Further,  as  rightly  observed  by  the  High  court,  though  she  was  not  an  eye-witness,  she
is  certainly  a  witness  identifying  Manu  Sharma  along  with  4  or  5  persons  present  at  the  Tamarind  Court  who
asked  her  for  whisky  and  later  misbehaved  with  her.  We  agree  with  the  observation  and  the  ultimate  conclusion
about  PW-6  reached  by  the  High  Court.

d)  Beena  Ramani  PW-20

She  is  the  wife  of  George  Mailhot  PW-24.  She  is  a  Fashion  Designer.  She  purchased  the  property  near  Qutub
Minar  at  H-5/6  Mehrauli  Road,  New  Delhi  in  the  year  1995.  This  property  is  being  used  as  a  Shopping  Arcade
and  a  Restaurant.  The  Shopping  Arcade  is  known  as  "Qutub  Colonnade".  The  name  of  the  Restaurant  was
"Tamarind  Court  Cafi".  She  had  a  proper  license  for  eating  house  in  the  aforesaid  complex.  The  license  for  the
restaurant  was  in  the  name  and  style  "Once  Upon  A  Time".  She  admitted  that  the  license  of  eating  house  was
not  valid  beyond  one  year.  She  has  two  children  namely  Malini  Ramani  and  Geetanjali.  In  1999,  her  daughter
Malini  Ramani  was  assisting  her  in  running  the  restaurant.  On  Thursdays,  there  used  to  be  special  private  parties
where  guests  could  come  by  invitation.  Alcohol  was  never  served  in  the  Restaurant  but  were  served  only  in  the
courtyard  on  Thursday  Parties.  She  further  deposed--  "I  knew  Jessica  Lal,  Shyan  Munshi.  We  had  a  proper  staff  to
run  the  Restaurant  and  occasionally  any  of  our  friends  could  reach  out  and  help  the  Thursdays  Parties.  Jessica
Lal  and  Shyan  Munshi  were  friends  of  my  daughter  Malini  and  were  helping  her  on  that  night"  "The  date  was
29th  of  April,  1999.  On  that  night,  apart  from  the  normal  Thursday  Party,  I  had  also  organized  a  special  farewell
party  for  my  husband  who  was  leaving  in  two  hours  time  for  a  World  Trip.  The  party  was  over  by  1  or  1:30
a.m.  This  Thursday  Party  and  special  party  was  organized  jointly  and  was  being  held  in  the  courtyard  and  on  the
roof  top.  After  the  party  was  over,  I  was  anxious  to  clean  up  the  place  and  relieve  the  waiters  etc.  so  that  they
may  take  up  duty  next  morning  properly.  There  were  few  guests  left  in  the  courtyard  and  I  also  spotted  some
guests  in  the  Restaurant  where  nobody  was  supposed  to  be.  I  walked  towards  the  Restaurant.  When  I  was
walking,  towards  restaurant  I  ran  into  Malini.  I  mounted  the  steps  of  the  restaurant.  I  saw  a  few  people  standing
next  to  the  counter  and  I  heard  a  shot.  A  moment  later,  I  heard  another  shot.  Jessica  Lal  was  standing  with
people  at  the  far  end  and  I  saw  her  falling  down.  There  was  a  door  to  my  right.  It  could  be  swung  open  and
Shyan  Munshi  came  out  with  another  person  who  was  either  ahead  of  him  or  behind  him.  Shyan  Munshi  said
that  Jessica  Lal  had  been  shot.  I  told  Shyan  Munshi  to  call  the  Police  or  doctor  or  ambulance  and  I  stopped  the
man  accompanying  them.  There  was  commotion.  All  the  people  who  were  with  Jessica  Lal  earlier,  started  coming
out.  The  companion  of  Shyan  was  wearing  white  T-shirt.  He  was  chubby  and  fair  and  I  asked  him  as  to  who  he
was.  "Why  are  you  here  and  why  he  shot  Jessica  Lal.  I  also  asked  him  to  give  me  his  gun.  I  thought  he  might
be  having  a  gun."  He  said  that  it  was  not  him.  I  asked  him  again  and  he  kept  quiet  and  shaking  his  hand  that  it
was  not  him.  As  all  others  were  leaving,  therefore,  the  companion  of  Shyan  also  shoved  me  aside  and  went  out.  I
ran  after  him.  Again  said  behind  him.  All  the  way  to  the  front  gate  of  the  main  building.  He  was  a  few  steps
ahead  of  me  and  I  could  not  catch  him.  In  the  meantime,  I  was  shouting  instructions  to  the  guests  to  call
Hospital  or  to  take  Jessica  Lal.  I  reached  the  gate  my  husband  was  standing  there  and  I  told  him  that  this  was
the  man  who  had  shot  Jessica  Lal  and  to  see  in  which  car  he  gets  into."

"That  person  who  was  told  to  be  seen  by  my  husband  was  with  some  friends  at  the  time  of  occurrence  inside
the  cafi.  I  think  that  I  can  identify  the  person  whom  I  had  tried  to  stop  and  talked  to.  After  taking  sometime  and
examining  the  accused  over  and  over  again,  the  witness  has  pointed  towards  accused  Sidhartha  Vashisht  @  Manu
Sharma  and  when  asked  to  touch  him,  she  touched  him."
She  also  identified  the  other  persons  who  were  with  Manu  Sharma,  though  she  has  not  mentioned  the  name  of
persons  but  on  the  instructions  of  the  Court  she  has  touched  those  persons  named  by  the  Court.  She  further
informed—  "About  a  week  later,  at  the  Police  Station,  the  name  of  which  I  do  not  remember,  I  saw  that  person.
I  saw  Manu  Sharma".
If  we  analyze  her  evidence  along  with  the  sketch/map  of  the  occurrence,  when  she  mounted  steps  of  the
restaurant,  she  heard  a  shot,  a  moment  later,  she  heard  another  shot.  It  is  also  relevant  to  note  that  she
mentioned  that  Jessica  Lal  was  standing  with  the  people  at  the  far  end  and  she  saw  her  falling  down.  She  also
informed  that  Shyan  Munshi  PW-2  said  that  Jessica  Lal  had  been  shot.  It  is  relevant  to  point  out  that  she  was
shouting  to  the  guests  to  call  the  Doctor  or  to  take  Jessica  Lal  for  treatment,  she  reached  the  gate  where  her
husband  was  standing  and  she  told  him  "that  this  was  the  man  who  had  shot  Jessica  Lal  and  to  see  in  which  car
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he  gets  into".  If  we  read  her  entire  evidence  she  refers  only  Manu  Sharma.  She  also  correctly  identified  the
presence  of  other  accused  persons,  namely,  Amardeep  Singh  Gill,  Alok  Khanna  and  Vikas  Yadav.  Her  evidence
remained  unchallenged,  though  the  Trial  Court  discarded  her  evidence  as  she  was  not  an  eye-witness  to  the
occurrence  but  accepted  that  she  is  a  witness  to  the  presence  of  Manu  Sharma,  Amardeep  Singh  Gill,  Alok
Khanna  and  Vikas  Yadav  at  the  Qutub  Colonnade.  We  have  already  quoted  her  own  statement  namely  "I  saw  a
few  people  standing  next  to  the  counter  and  I  heard  a  shot,  a  moment  later  I  heard  another  shot.  Jessica  Lal
was  standing  with  people  at  the  far  end  and  I  saw  her  falling  down."  It  is  also  relevant  that  on  noticing  Shyan
Munshi  she  asked  him  "Why  are  you  here  and  why  he  shot  Jessica  Lal?".  Her  statement  clearly  proves  the
prosecution  case  that  she  had  herself  seen  Manu  Sharma  shooting  Jessica  Lal.  As  rightly  observed  by  the  High
Court,  if  the  evidence  of  Beena  Ramani  is  analyzed  in  depth,  it  is  clear  that  she  not  only  asserted  the  presence
of  Manu  Sharma  at  the  scene  of  occurrence  and  heard  two  shots  one  by  one  but  also  asked  a  pertinent  question
to  Shyan  Munshi  that  why  he  (Manu  Sharma)  shot  Jessica  Lal.  Whether  she  has  to  be  treated  as  an  eye-witness
to  the  occurrence  or  not  is  to  be  discussed  at  later  point  of  time  by  analyzing  her  entire  evidence.  However,  for
the  limited  purpose  of  proving  the  presence  of  accused  at  the  scene  of  offence,  her  evidence  fully  supports  the
case  of  the  prosecution.

e)  George  Mailhot  PW-24

He  is  a  Canadian  citizen  and  according  to  him,  he  has  been  residing  in  India  since  February,  1992.  Beena
Ramani  PW-20  is  his  wife.  Her  business  premises  were  at  H-5/6  Mehrauli  Road,  New  Delhi.  This  complex  was
popularly  known  as  "Qutub  Colonnade".  It  had  a  number  of  shops  and  a  restaurant.  The  licence  of  eating  place
was  in  the  name  of  Beena  Ramani.  He  was  also  involved  in  the  said  business  for  several  years  before  the  date  of
occurrence.  Several  parties  were  arranged  and  last  Thursday  Party  was  held  on  April  29,  1999.  On  that  day,  he
was  leaving  for  World  Trip  for  a  few  months,  partly  that  was  the  occasion  for  that  party.  At  the  instance  of  the
police,  he  prepared  a  list  of  guests  who  were  invited  in  that  party  and  gave  the  list  to  the  police  which  was
signed  by  him  on  22.05.1999.  It  is  Ex.  PW24/A.  According  to  him,  time  of  occurrence  might  be  around  2  AM.  At
that  time  he  was  standing  in  the  courtyard  near  a  large  tree  which  is  in  the  middle  of  the  courtyard.  This  must
be  about  20  ft.  away  from  the  door  of  the  restaurant.  He  further  deposed:  "I  was  facing  opposite  side  of  the
entrance  door  of  the  restaurant  and  then  I  heard  two  pop  shots  like  balloon.  I  turned  towards  the  restaurant
door  from  where  I  had  heard  the  sound  and  within  a  few  seconds  Shyan  Munshi  came  running  and  said  to  me
someone  shot  Jessica.  I  immediately  went  to  the  restaurant.  When  I  reached  the  door  of  the  restaurant  I  saw
some  people  to  my  right  to  my  left  and  ahead  of  me.  Ms.  Beena  was  moving  at  a  place  which  may  be  described
as  ahead  of  me  towards  the  left  side.  Beena  was  addressing  a  young  man  who  was  moving,  someone  whom  I  had
not  seen  before.  This  person  was  moving  around  and  Ms.  Beena  Ramani  was  following  him  and  saying  that  you
are  the  one  give  me  the  gun.  I  could  see  everyone  present  there  watching  that  person  who  was  being  addressed
to  by  Ms.  Beena.  The  young  man  said  that  why  everyone  was  looking  at  him  that  he  did  not  do  anything.  Then  I
saw  Jessica  lying  on  the  floor  with  her  head  towards  my  feet,  almost  near  my  feet.  Jessica  was  looking  quite  in
pain  and  not  moving  and  there  was  no  sign  of  blood.  Then  I  saw  another  man  standing  at  the  door.  At  that
time,  about  2/3  people  were  ahead  of  me  and  are  by  my  side  in  the  restaurant.  I  was  focusing  on  the  danger
point.  The  young  man  whom  I  saw  at  the  door  was  a  beard  person  i.e.  Sardarji.  He  was  the  only  one  present
there  who  was  keeping/maintaining  calm.  Thereafter,  I  went  to  the  gate  of  Qutub  Colony  leaving  others  in  the
restaurant,  in  search  of  Police  man.  I  ran  out  and  went  into  the  street  there  was  no  one  there.  While  I  was  in
the  street  a  number  of  people  came  up  to  the  gate  of  Colonnade  walking.  There  was  a  bunch  of  them  that  is  a
first  person  behind  him  a  second  person  and  then  behind  them  many  persons  they  were  walking  very  rapidly.  The
first  person  was  the  one  whom  I  had  seen  in  the  restaurant  and  whom  Beena  had  accosted  and  asking  for  the
gun.  Right  behind  him  or  directly  behind  him  was  Beena.  I  focused  only  on  first  person  or  Beena  I  did  not  notice
the  others."

"I  believe  I  can  identify  that  person  who  had  come  out  first  and  was  being  followed  by  Beena.  The  witness
touched  Siddhartha  Vashist  as  the  person  who  was  being  followed  by  Beena."
His  evidence  makes  it  clear  that  at  the  relevant  time  on  hearing  the  shot,  Shyan  Munshi  PW-2  came  running
shouting  that  someone  shot  Jessica.  He  reached  the  door  of  the  restaurant.  It  is  also  clear  that  Beena  Ramani
PW-20  was  moving  at  a  place  ahead  of  him  towards  the  left  side.  This  witness  subsequently  stated  that  Beena
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Ramani  was  addressing  a  young  man  who  was  moving  with  someone.  He  also  identified  the  person  who  had  come
out  first  followed  by  Beena  and  he  touched  Manu  Sharma  as  the  person  who  was  being  followed  by  Beena.  As
rightly  pointed  out  by  learned  Solicitor  General,  his  evidence  also  proves  the  presence  of  the  accused-Manu
Sharma  at  the  scene  of  offence.

f)  Rouble  Dungley  PW-23:

In  his  evidence,  he  admitted  that  he  had  told  the  police  that  he  saw  Beena  Ramani  going  after  a  boy.  In  his
deposition,  he  mentioned  that:  "It  is  correct  that  I  had  told  the  police  that  I  saw  Beena  Ramani  going  after  a
boy.  But  I  do  not  remember  whether  I  had  told  the  police  that  the  said  boy  was  a  fat  boy.  It  is  correct  that  I
had  seen  Beena  Ramani  going  there  Vol.  I  had  seen  her  from  a  distance.  It  is  correct  that  I  had  told  the  police
that  Beena  Ramani  was  saying  "Stop  that  Man"...  "I  heard  that  Jessica  had  been  shot."
g)  Rohit  Bal  PW-70:

He  deposed  that:  "Beena  Ramani  was  actually  running  in  the  courtyard  area  shouting  catch  that  man,  catch  that
man,  stop  him  or  something  like  that  pointing  towards  the  exit  and  running  behind  someone.  I  saw  the  person
being  pointed  out  by  Beena  Ramani  but  I  did  not  know  him.  Again  said  I  did  not  see  that  person,  being  pointed
out  by  Beena  Ramani  from  face."
The  above  statement  makes  it  clear  that  after  the  shooting  incident  Beena  Ramani  was  running  behind  a  man
shouting  "catch  that  man"

From  the  evidence  of  above  mentioned  witnesses,  namely,  PWs  1,  2,  6,  20,  23,  24  and  70  which  are  all
admissible  in  evidence  clearly  show  the  presence  of  accused  Sidhartha  Vashisht  @  Manu  Sharma  at  the  scene  of
offence.  This  evidence  of  the  ocular  witnesses  is  duly  corroborated  by  Ex  PW  12/D-I,  the  wireless  message
received  at  PS  Mehrauli.

In  addition  to  the  evidence  of  the  above  mentioned  witnesses,  who  were  present  at  the  party,  the  presence  of
appellants  is  also  proved  by  other  evidence,  namely,  3  PCR  calls  Ex  PW  11/A,  B  and  C  which  were  received.  The
evidence  of  PWs  11,  12  and  13  clearly  proves  that  immediate  and  prompt  action  was  taken.

h)  HC  Devi  Singh  PW  83  ---  In-charge  of  PCR  Van:

He  reached  the  scene  of  occurrence  within  two  minutes  at  around  02.17  a.m.  and  reported  back  at  02.35  a.m.  It
is  relevant  to  refer  the  message  received  that  is  Ex  PW  12/D-1  which  states:  "From  E-43  (PCR  Van),  A  party
hosted  by  Malini  and  Beena  was  going  on  in  Qutub  Colonnade  Hotel  situated  at  the  road  which  leads  towards
Mehrauli  where  a  person  had  demanded  whiskey  from  Jessica  Lal  but  she  (Jessica  Lal)  said  that  the  restaurant
had  already  been  closed.  At  this  the  aforesaid  person  had  fired  shot  at  Jessica  Lal,  which  had  hit  her  on  her
chest.  Jessica  Lal  has  been  admitted  in  Ashlok  Hospital,  Safdarjung  Enclave  and  the  person  who  had  fired  shot
has  fled  from  there."

"One  person  has  fled  after  firing  (at  someone)  35  years,  stout  body  5'  4"  R/F  fat,  T-Shirt  of  white  colour.  All  the
persons  will  search  him".
Ex.  PW  12/D-1,  a  contemporaneous  document,  clearly  corroborates  the  testimony  of  ocular  witnesses  which  we
have  already  mentioned  in  the  earlier  paragraphs.  From  the  evidence  adduced,  it  is  clear  that  the  appellants-
accused  Nos.  1-3  were  present  at  the  scene  of  occurrence.  Admittedly  without  setting  up  a  plea  of  alibi  to  show
their  presence  elsewhere,  they  have  flatly  denied  their  presence.  It  is  the  stand  of  Mr.  Ram  Jethmalani,  learned
senior  counsel  for  the  accused  that  the  police  deliberately  framed  Manu  Sharma  as  an  accused  and  made  out  a
false  story  against  him  concealing  the  actual  offender  who  is  a  tall  Sikh  gentleman  and  on  this  made  up  theory
witnesses  from  the  same  family  who  were  vulnerable  were  made  to  depose  in  favour  of  the  prosecution.  In  an
answer  to  the  said  question,  it  was  pointed  out  that  apart  from  the  testimony  of  HC  Devi  Singh  PW-82,  PCR  in-
charge,  read  with  Ex.  PW-12/D-1  clearly  prove  the  case  of  the  prosecution.  It  is  relevant  that  the  said  witness
reached  around  02.17  a.m.,  on  a  message  from  PCR  to  PS  Mehrauli  takes  around  10  minutes  as  from  local  PCR
it  goes  to  headquarter  from  where  it  is  transmitted  to  concerned  district  net  which  further  transmits  it  to  the
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local  police  station.  In  this  way,  around  02.25  a.m.,  even  before  the  local  police  had  arrived  at  the  spot  HC  Devi
Singh  PW-83  had  sent  the  version  available  at  the  spot.  The  prosecution  placed  specific  reliance  on  the  same.  In
the  absence  of  rebuttal  evidence,  there  is  no  reason  to  reject  the  evidence  of  PW-83  as  well  as  Ex.  PW-12/D-1.  In
those  circumstances,  the  entire  premise  of  the  defence  argument  that  it  was  not  a  person  in  white  T-shirt,  stocky
and  fair,  who  shot  at  Jessica  Lal  over  a  row  over  the  drink  and  fled  away  from  the  spot  and  this  was  a  planted
and  concocted  story  of  the  prosecution  to  rope  in  Manu  Sharma  and  make  escape  good  of  the  tall  Sikh
gentleman  is  wholly  erroneous  and  without  any  basis.

Evaluation  of  evidence  throwing  light  on  the  actual  incident:

16)  It  is  the  stand  of  the  defence  that  the  testimony  of  Madan  Kumar  PW  46  and  Jatinder  Raj  PW-47  belies  the
fact  that  Beena  Ramani  PW-20  had  seen  actual  shooting  as  the  witness  says  that  they  both  entered  together.
Madan  Kumar  PW  46  worked  in  Qutub  Colonnade  in  April,  1999  as  a  waiter.  In  his  evidence,  he  informed  the
Court  that:  "the  day  of  occurrence  was  Thursday.  The  occurrence  took  place  at  about  1.30  or  1.45  AM.  At  that
time,  I  saw  some  people  rushing  in  and  some  people  rushing  out  of  the  restaurant  and  they  were  shouting  "GOLI
LAG  GAI",  "Jessica  Lal  KO  GOLI  LAG  GAI".

I  knew  Jessica  Lal  before  the  incident,  Jatinder  Raj  was  the  Manager  of  the  restaurant.  I  was  coming  downstairs,
and  on  hearing  the  noise,  I  went  to  restaurant.  I  saw  Jessica  Lal,  lying  on  the  floor.  Some  guests,  Beena  Ramani
and  Jatinder  Raj  were  present  there.  Two  -  three  other  workers  were  also  present,  but  I  do  not  remember  their
names.  Beena  Ramani  made  a  telephone  call.  Thereafter,  Shiv  Dass  brought  a  sheet  of  cloth.  Jatinder  Raj,  Beena
Ramani  and  I  wrapped  the  said  Jessica  Lal  in  the  bed-sheet.  We  took/carried  her  to  an  Esteem  Car,  parked
outside.  Beena  Ramani,  Jatinder  Raj  and  I  also  sat  down  in  the  Car.  There  was  a  driver  in  the  car.  We  left  and
reached  Ashlok  Hospital.  Jessica  Lal  was  removed  on  a  stature  for  medical  treatment.  I  returned  to  the  restaurant
at  about  3/3.15  a.m.  Police  met  me  there  in  the  Restaurant."

"Jatinder  Raj  and  Beena  Ramani  were  already,  near  Jessica  Lal,  when  I  reached  there.  I  did  not  see  Mr.  George
there,  at  that  time.  George  had  left  at  about  12.30  or  12.45  a.m.  from  there.  When  I  saw  Jessica  Lal  lying  on
the  floor,  I  also  saw  that  she  had  some  injury  on  the  left  forehead,  from  which  blood  was  coming  out.  There  was
also  blood  on  the  floor,  where  Jessica  Lal  was  lying."
17)  Jitender  Raj  PW  47  was  working  as  a  Manager-cum-Supervisor.  He  used  to  check  the  supplies,  cash  and
sanitation.  A  system  of  "Thursday  Parties"  had  been  started  in  Qutub  Colonnade.  The  occurrence  took  place  on
such  3rd  or  4th  party  on  29.04.1999.  It  was  a  Thursday.  Generally  food  was  served  but  on  Thursdays  liquor  was
also  being  served.  The  supply  of  articles  through  coupons  was  made  in  the  open  space.  The  party,  on  29.04.1999
was  over  at  about  12.30  a.m.  and  he  told  the  waiters  to  clean  up  the  place.  He  was  counting  the  cash  and
tallying  the  same.  He  narrated  further:  "The  time  might  be  2  AM.  I  heard  the  firing  of  two  shots,  and  the  noise
of  firing  had  come  from  the  side  of  cafi.  I  opened  the  gate  of  my  office,  which  I  had  closed,  before  counting  the
cash  etc.  I  saw  from  that  gate  of  my  office  that  people  were  coming  in  and  going  out.  At  that  time,  I  saw  Beena
Ramani  on  the  stairs  of  cafi.  I  rushed  towards  her  and  we  both  went  inside  the  cafi.  We  saw,  Jessica  Lal  lying
on  the  floor,  near  the  counter.  Shiv  Dass,  Madan  Lal,  Surender  and  Wiplub,  members  of  the  staff  and  one-two
guests  also  reached  the  spot.  There  was  scratched  on  the  forehead  of  Jessica  Lal.  Shiv  Dass  PW-3,  brought  a
bed-  sheet.  We  wrapped  Jessical  Lal  in  that  bed-sheet.  Shiv  Dass  is  an  electrician  in  Qutub  Colonnade.  We
removed  Jessica  Lal  in  a  car  to  the  Ashlok  Hospital.  Mrs.  Beena  Ramani,  Madan  Kumar,  waiter,  myself  and  driver
were  in  that  car,  apart  from  Jessica  Lal."

"I  came  out  of  my  office,  immediately,  after  hearing  the  shots  of  firing.  I  saw,  `AFTRA  TAFARI'  at  the  gate  of
cafi  after  coming  out  of  my  office.  At  that  time,  I  saw  Beena  Ramani  on  the  steps,  to  which  I  have  made
reference.  By  the  time  Beena  Ramani  reached  the  gate  of  cafi.  I  reached  there,  by  running."
18)  The  analysis  of  evidence  of  PWs  46  and  47  shows  that  when  PW-47  heard  the  noise  of  the  shots  he  was  in
the  office  counting  cash  and  after  hearing  the  noise  of  firing  he  opened  the  gate  of  his  office  which  he  had
closed  at  the  time  of  counting  the  cash.  He  saw  from  the  gate  of  his  office  that  people  were  coming  in  and
going  out.  At  that  time,  he  saw  Beena  Ramani  on  the  steps  of  the  cafi,  he  rushed  towards  her  and  they  both
went  inside  the  cafi.  It  is  clear  from  the  testimony  of  this  witness  that  he  was  inside  his  office  counting  the  cash
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when  he  heard  the  shots,  thus  after  taking  care  of  the  cash  when  he  opened  the  gate  he  saw  people  coming  in
and  going  out,  which  means  that  his  act  of  coming  out  from  the  office  is  considerably  after  and  not  immediately
after  the  shots  were  fired  and,  therefore,  he  saw  people  running  back  and  forth  whereas  Beena  Ramani  PW-20
has  stated  that  when  she  mounted  the  steps  of  the  restaurant  she  saw  a  few  people  standing  next  to  the  counter
and  heard  a  shot.  A  moment  later  she  heard  another  shot.  Jessica  Lal  was  standing  with  people  at  the  far  end
and  she  saw  her  falling.  It  is  pertinent  to  note  that  as  per  the  scaled  site  plan,  the  point  at  which  Beena  Ramani
PW-20  was  standing  was  only  four  feet  from  the  point  at  which  the  shot  was  fired  at  Jessica  Lal.  Therefore,  it
can  never  be  alleged  that  there  was  no  way  in  which  the  said  witness  could  have  had  any  doubt  as  to  the
identity  of  Manu  Sharma.  Thereafter,  she  accosted  Manu  Sharma  till  the  gate  of  Qutub  Colonnade  where  she  told
George  Mailhot  PW-24  that  this  was  the  man  who  had  shot  Jessica  Lal  and  that  he  should  see  in  which  car  he
i.e.  Manu  Sharma  gets  into  and  after  that  Beena  Ramani  PW-20  came  back  to  the  spot.  It  is  when  she  came
back  to  the  cafi  this  witness  PW-47  joined  PW-20  entering  the  cafi,  thus  the  testimony  of  this  witness  does  not
negate  the  fact  that  PW-20  witnessed  the  incident.  It  is  relevant  to  mention  the  very  fact  that  PW-20  followed  the
appellant  is  a  clear  indication  of  the  fact  that  she  was  more  than  certain  that  he  was  the  culprit  responsible  for
the  crime,  and,  therefore,  she  did  not  chase  anybody  else  as  the  person  who  was  having  the  gun.  It  has  to  be
borne  in  mind  that  Beena  Ramani  had  no  enmity  with  the  appellant-Manu  Sharma  and  also  the  whole  theory  of
planting  of  witnesses  at  the  instance  of  the  police  is  false  since  the  accused  has  not  led  any  defence  evidence  or
brought  on  record  any  evidence  to  suggest  that  the  investigation  was  motivated  by  mala  fide.

19)  It  was  argued  by  the  defence,  since  PW-47  in  his  cross  examination  has  stated  that  Beena  Ramani  PW-20
stated  to  him  as  to  what  had  happened  and  who  had  done  it,  an  inference  has  to  be  drawn  that  she  did  not
witness  the  incident.  As  rightly  pointed  out,  the  above  statement  does  not  lead  to  the  inference  that  Beena
Ramani  PW-20  did  not  witness  the  incident  rather  it  could  further  reinforce  what  she  had  witnessed.  Even
otherwise,  admittedly,  thus,  Beena  Ramani  was  available  she  was  not  recalled  to  confront  her  with  the  testimony
of  PW-47.  In  those  circumstances,  the  defence  cannot  take  advantage  out  of  a  portion  of  statement  of  PW-47.

20)  It  is  relevant  to  mention  that  Madan  Kumar  PW-46  also  stated  that  when  the  occurrence  took  place  he  was
present  on  the  stairs  leading  to  terrace  and  that  time  he  saw  people  rushing  in  and  some  people  rushing  out  of
the  restaurant  who  were  also  shouting  "Goli  Lag  Gai,  Jessica  Lal  Ko  Goli  Lag  Gai".  He  came  downstairs  after
hearing  the  noise  and  went  to  the  restaurant,  thus  it  is  evident  that  this  witness  did  not  hear  the  shots  of  the
fire  but  only  realized  about  the  occurrence  after  people  were  rushing  in  and  rushing  out  shouting.  A  perusal  of
the  testimony  of  PW-46  reveals  that  when  he  came  down,  PW-20  was  already  there.  Thus  PW-46  is  not  in  a
position  to  say  as  to  what  PW-20  witnessed.  It  may  be  further  pointed  out  that  the  stairs  leading  to  the  terrace
are  not  on  the  cafi  but  on  the  main  building  of  Qutub  Colonnade  which  houses  the  shops  beyond  the  verandah
and  Tamarind  Court.  Hence,  the  testimony  of  PW-46  cannot  negate  the  evidence  of  PW-20  that  she  witnessed  the
incident.  It  is  submitted  that  the  mere  absence  of  Beena  Ramani  PW-20  in  the  site  plan  also  does  not  negate  her
presence  or  her  having  not  witnessed  the  incident,  specifically  when  she  had  given  her  statement  to  the  police
under  Section  161  CrPC  on  30.04.1999,  itself.

21)  Mr.  Ram  Jethmalani,  learned  senior  counsel,  by  drawing  our  attention  to  Ex  PW  21/A,  which  is  a  site  plan
and  Point  B  is  the  approximate  place  where  the  deceased  was  shot,  argued  that  it  was  impossible  for  PW-20
(Beena  Ramani)  to  have  seen  the  actual  shooting,  since  they  both  entered  together  and  PW-47  came  in  after  the
shot  was  fired.  In  other  words,  it  was  argued  that  PW-20  only  saw  the  "fallen  woman"  and  it  is  incorrectly
written  "falling"  and  PW-20  is  not  the  person  who  saw  the  incident.  We  meticulously  verified  the  site  plan  as  well
as  the  evidence  of  PWs  20,  46  and  47.  The  absence  of  PW-20  in  the  site  plan  does  not  belie  her  presence  and
her  having  witnessed  the  incident  especially  when  her  statement  under  Section  161  Cr.P.C.  was  recorded  on
30.04.1999  in  the  morning  itself.  It  was  pointed  out  by  the  prosecution  that  she  was  neither  contradicted  nor
confronted  with  her  statement  under  Section  161  Cr.P.C.  as  she  firmly  stood  to  her  statement  in  the  witness  box.

22)  Mr.  Ram  Jethmalani,  further  submitted  that  due  to  the  pressure  by  the  prosecution  for  registering  a  case
under  the  Punjab  Excise  Act  against  Malini  Ramani  PW-6,  Beena  Ramani  PW-20  and  George  Mailhot  PW-24,
virtually,  they  were  pressurized  to  yield  to  the  case  of  prosecution.  While  stoutly  denying  the  said  allegation,  Mr.
Gopal  Subramanium,  submitted  that  the  registration  of  case  under  the  Punjab  Excise  Act  has  nothing  to  do  with
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their  evidence  in  the  case  of  death  of  Jessica  Lal.  He  also  submitted  that  ultimately  they  were  fined,  the  said
action  cannot  be  construed  as  a  threat  to  them  or  keeping  the  sword  hanging  for  taking  action  either  under
Section  201  IPC  or  the  Punjab  Excise  Act.  It  was  pointed  out  by  the  learned  senior  counsel  for  the  appellant  that
Malini  Ramani  PW-6  during  her  statement  admitted  that  her  mother  Beena  Ramani  was  accused  of  having
removed  the  blood  from  the  spot.  PW-6  further  admitted  that  during  the  first  five  days  of  May,  1999,  the
interrogation  of  three  of  them  "PWs  6,  20  and  24"  was  very  intense.  She  also  stated  that  for  quite  long  hours
they  were  kept  in  the  Police  Station  and  they  were  used  to  be  subjected  to  prolonged  interrogation  in  the  Jessica
Lal's  case  as  well  as  in  other  Excise  Act  case.  It  is  true  that  SHO  S.K.  Sharma  PW  101,  admitted  that  the  FIR  in
the  excise  case  was  lodged  against  the  above  said  three  persons.  It  was  also  highlighted  that  all  the  three  were
arrested  in  the  excise  case  on  08.05.1999  which  was  pending  in  the  Court  of  Metropolitan  Magistrate,  New  Delhi.
In  that  case,  application  on  behalf  of  Beena  Ramani  and  George  Mailhot  was  moved  for  seeking  permission  to  go
abroad  for  treatment  of  Beena  Ramani  alleging  that  she  is  a  cancer  patient.  Mr.  Jethmalani  argued  that  notice  of
which  was  given  to  the  State  and  instead  of  filing  reply  by  the  State  counsel  PW-101,  who  appeared  in  person,
vehemently  opposed  on  the  ground  that  their  presence  may  be  required  during  the  investigation  of  FIR  No.  287
of  1999  for  filing  additional  charge-sheet  including  the  issue  of  cleaning  of  blood.  Ultimately,  the  Metropolitan
Magistrate  rejected  their  application  for  permission  and  they  were  not  allowed  to  go  abroad  because  of  the
reason  that  their  presence  may  be  required  for  filing  additional  charge-sheet  in  FIR  No.  287  of  1999.  By  pointing
out  the  above  information,  it  was  argued  by  the  learned  senior  counsel  that  the  investigation  agency  had  been
pressurizing  these  witnesses  to  toe  their  line  in  their  deposition  in  the  present  case,  but  PW-20  was  not  made  as
accused  under  Section  201  in  the  present  case  because  they  had  agreed  to  toe  the  line  of  the  prosecution  but
this  sword  was  kept  hanging  on  them  to  ensure  that  the  entire  family  members  i.e.  PWs  6,  20  and  24  continue
to  toe  the  line  of  prosecution.  All  the  allegations  have  been  stoutly  denied  by  the  prosecution.  It  was  submitted
by  the  prosecution  that  the  statement  of  S.I.  Sunil  Kumar  PW-100  is  inadmissible  on  the  ground  that  it  is  sought
to  be  used  as  opinion  evidence  and,  therefore,  hit  by  the  rule  against  hearsay  evidence.  Even  if  it  is  held  to  be
admissible,  it  was  pointed  out  that  Beena  Ramani  was  right  in  saying  that  statement  of  Shyan  Munshi  should  be
recorded  because  Shyan  Munshi  was  inside  the  cafi  and  had  witnessed  the  entire  incident  including  conversations
which  occurred  prior  to  the  incident.  It  was  further  pointed  out  that  the  statement  of  Beena  Ramani  to  this  effect
which  she  also  deposed  before  the  trial  Court  was  recorded  on  the  same  date  i.e.  on  30.04.1999  that  too  in  the
morning  itself.  In  her  statement,  before  the  Court  PW-20  Beena  Ramani  had  clearly  stated  "at  the  hospital,  the
police  met  me.  The  report  about  the  incident  was  lodged  in  my  presence  by  Shyan  Munshi."  In  view  of  the  same
it  was  submitted  that  because  PW-20  told  PW-100  to  ask  PW-2,  it  does  not  mean  that  she  did  not  know  anything,
since  her  statement  was  recorded  on  the  same  day  soon  after  the  statement  of  Shyan  Munshi  to  which  statement
she  stuck  even  in  her  testimony  before  the  trial  Court.

23)  It  has  been  vehemently  argued  that  PW-20  is  not  an  eye  witness  since  both  Investigating  Officers  i.e.
PWs-100  and  101  admitted  the  same.  It  was  submitted  by  the  State  that  this  argument  runs  counter  to  the  well
settled  proposition  of  law  that  a  witness  cannot  be  discredited  without  the  said  piece  of  the  testimony  having
been  put  to  her.  The  accused  had  a  statutory  option  available  by  way  of  Section  311  of  the  Code  to  call  PW-20
for  the  purposes  of  further  examination.  This  argument  of  the  defence  also  runs  counter  to  their  own  argument
used  to  discredit  the  investigation  that  PW-6  was  placed  in  the  `rukka'  by  the  Police  for  the  purposes  of  being
shown  as  an  eye-witness.  The  said  part  of  the  testimony  of  PWs-100  and  101  are  at  best  in  the  nature  of  opinion
evidence  which  are  inadmissible  pieces  of  evidence  and  for  the  aforesaid  reasons  cannot  wipe  out  the
unchallenged  testimony  of  PW-20,  which  is  the  case  of  the  prosecution.

24)  Further,  the  appellant-Manu  Sharma  has  also  been  clearly  identified  by  Malini  Ramani  PW-6  as  the  person  in
the  White  T  Shirt  who  had  asked  for  whisky  and  thereafter  on  her  refusal  to  oblige,  he  misbehaved  with  her  in
the  most  vulgar  fashion.

25)  It  was  argued  that  PW-6  could  not  have  seen  anything  since  she  was  on  the  other  side  of  the  Colonnade  and
that  the  prosecution  in  fact  planted  her  into  Ex.PW-2/A  i.e.  the  `rukka'  prepared  at  the  instance  of  Shyan  Munshi
as  an  eye  witness.  It  has  been  reiterated  that  all  the  three  key  witnesses  are  planted  witnesses  who  have
deposed  under  pressure  of  false  implication.  It  has  been  further  argued  that  the  deposition  of  PW-6  that  she
entered  the  bar  for  a  drink  is  improbable  as  she  knew  that  the  drinks  were  over.  It  is  contended  by  the  defence
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that  PW-6  did  not  say  that  she  heard  the  gun  shots  since  she  was  inebriated,  which  further  supports  the  fact
that  she  could  not  identify  anybody  else.  Her  statement  that  there  were  four  or  five  guys  at  the  spot  is  also  not
corroborated  by  Deepak  Bhojwani  PW-1.  The  Prosecutor  has  put  a  leading  question  to  her  as  to  the  identity  of
the  appellant  and,  therefore,  the  said  question  and  answer  should  be  expunged  from  the  record.  The  Police
recorded  a  couple  of  her  statements  but  the  defence  was  not  supplied  with  all  of  them.  In  any  case  the  photo  of
the  appellant  was  shown  to  her  even  prior  to  his  refusal  of  the  Test  Identification  Parade.  It  was  pointed  out  that
these  contentions  are  totally  erroneous  and  contrary  to  the  record.  It  is  pertinent  to  note  that  FIR  No.  288  of
1999  at  PS  Mehrauli  under  Excise  Act  was  registered  on  30.04.99  itself  and  thus  the  question  of  making  her  an
accused  on  08.05.99  does  not  arise.  Moreover,  the  excise  offence  is  a  bailable  offence.  Further,  the  statement  of
Malini  Ramani  was  recorded  under  Section  161  Cr.P.C.  on  03.05.99  itself  vide  Ex  PW  6/DA  and  thus  the
contention  of  making  her  an  accused  on  08.05.99  on  this  count  is  also  fallacious.

26)  As  regards  the  argument  that  Malini  Ramani  PW-6  was  shown  as  an  eye-witness  to  the  incident  of  shooting
in  the  `rukka',  a  perusal  of  the  same  reveals  that  at  no  point  of  time  Shyan  Munshi,  PW-2,  stated  either  in  the
positive  or  the  negative  that  PW-6  was  or  was  not  there  when  the  shots  were  fired.  In  any  case,  as  rightly
pointed  out  on  the  side  of  the  State  that  the  alleged  prosecution  planted  PW-6  as  an  eye-witness  goes  contrary  to
all  reasoning,  since  on  30.04.1999  at  the  time  of  recording  the  `rukka',  none  of  the  witnesses  had  disclosed  the
identity  of  the  appellant  -  Manu  Sharma,  therefore,  to  allege  that  the  Police  had  planted  the  witness  is  wholly
incorrect.

27)  As  regards  the  argument  that  PW-6  was  under  the  influence  of  alcohol,  therefore,  could  not  have  identified
the  appellant  -  Manu  Sharma,  is  also  wrong  since  she  clearly  stated  in  her  testimony,  particularly,  in  cross-
examination,  that  she  had  consumed  only  one  drink.

28)  The  argument  that  deposition  of  PW-6  as  regards  the  presence  of  other  accused,  does  not  find  corroboration
from  the  testimony  of  PW-1  is  incorrect  since  the  said  witness  categorically  mentioned  the  presence  of  other
accused.  The  grievance  that  the  identification  of  the  appellant-Manu  Sharma  was  based  on  a  leading  question  is
also  wrong  since  even  before  the  alleged  leading  question  was  put  to  the  witness,  the  witness,  PW-6  had
positively  identified  the  appellant  -  Manu  Sharma  by  specifically  pointing  out  and  stating  that  he  just  looks  like
him.  It  was  explained  by  the  State  that  the  appellant  was  not  personally  known  to  the  said  witness  or  her  family
and,  therefore,  the  manner  of  identification  in  the  present  case  wherein  the  present  witness  by  pointing  out
towards  him  stated  that  he  just  looks  like  the  man  she  saw  at  the  party  is  most  conclusive  and  reliable.  Further
the  argument  of  her  having  been  shown  the  photo  her  identification  is  of  little  value  since  her  statement  that  she
saw  the  photographs  prior  to  05.05.1999  is  most  wavering  and  unclear.  In  the  same  manner,  she  has  deposed
that  photos  were  also  shown  to  Beena  Ramani  PW-20  and  George  Mailhot  PW-24  is  of  little  value  since  neither
PW-20  nor  PW-24  stated  that  they  had  been  shown  the  photos  of  the  accused  in  spite  of  having  all  the
opportunities  failed  to  confront  the  said  witnesses  with  the  said  part  of  PW-6's  testimony.  Based  on  the  statement
of  Rohit  Bal  PW-70,  that  he  saw  her  screaming  out,  the  defence  has  sought  to  discredit  PW-6's,  statement.  It  is
relevant  to  note  that  it  is  the  case  of  PW-6  that  she  came  to  know  when  she  was  in  the  courtyard,  Shyan
Munshi  came  running  towards  her  and  Sanjay  Mehtani,  screaming  that  Jessica  Lal  had  been  shot.  Thereafter,
PW-6  fainted,  thus,  in  the  process,  if  PW-70  saw  her  screaming  in  the  courtyard,  it  cannot  be  said  that  there  is
any  contradiction  in  the  statement  of  PW-6  and  PW-70.

29)  It  was  pointed  out  by  the  defence  that  the  firing  was  not  over  a  drink,  the  act  to  refuse  supply  of  liquor  was
not  the  motive  to  murder  Jessica.  After  perusing  the  evidence  of  PW-6,  it  is  clear  that  after  refusal  of  the  drink,
the  appellant-Manu  Sharma  misbehaved  in  the  most  vulgar  fashion.  The  testimony  of  PW-23  further  corroborates
the  testimony  of  PW-6.  As  rightly  pointed  out  by  the  State  that  it  was  a  case  where  the  deceased  Jessica  Lal  was
murdered  for  a  row  over  the  drink.

30)  It  was  also  pointed  out  on  the  side  of  the  appellant-  Manu  Sharma,  that  the  evidence  of  Malini  Ramani,  PW-6
and  George  Mailhot,  PW-24  does  not  corroborate  the  statement  of  Beena  Ramani,  PW-20.  In  this  regard,  it  is
relevant  to  note  that  these  three  witnesses  have  deposed  on  three  different  situations  in  the  chain  of
circumstances.  The  evidence  of  these  three  witnesses,  if  read  in  whole  in  conjunction  and  in  harmony  with  each
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other,  would  show  the  chain  of  circumstances  of  evidence  leading  to  only  one  inference.  It  was  highlighted  by  the
defence  that  PWs  46  &  47  stated  that  they  did  not  see  PW-24  after  the  party  was  over  at  12.30  a.m.  By  saying
so,  it  was  contended  that  PW-24  was  never  there  at  the  time  of  the  alleged  incident.  It  was  also  contended  that
PW-24  reached  the  Mehrauli  police  station  at  around  2.25  a.m.  whereas  if  the  story  of  the  prosecution  is  true
then  he  should  have  reached  around  2.10  a.m.  It  is  relevant  to  mention  that  PW-24's  statement  was  recorded  on
the  same  day  i.e.  30.04.99.  The  presence  of  PW-24  at  the  time  of  incident  is  also  supported  by  the  testimony  of
ASI  Kartar  Singh  PW-13,  who  deposed  that  a  person  bearing  the  description  of  PW-24  came  to  the  Police  Station
to  report  about  the  firing  incident,  which  fact  corroborates  the  testimony  of  PW-24  that  he  went  to  the  Police
Station.  It  was  urged  by  Mr.  Ram  Jethmalani  that  Rohit  Bal  PW-70  was  a  witness  who  have  been  examined  first
as  his  telephone  number  appears  on  Ex.  PW-12/D1  which  are  the  PCR  messages.  It  was  clarified  that  in  the  PCR
only  the  mobile  number  was  recorded.  Further  on  receipt  of  information,  police  officers  immediately  reached  the
place  of  occurrence  and  came  to  know  that  the  deceased  had  been  taken  to  Ashlok  Hospital.  SI  Sunil  Kumar,
PW-100  reached  Ashlok  Hospital  and  made  enquiries  from  PW-20  who  directed  him  to  take  the  statement  of
Shyan  Munshi  as  he  was  present  at  the  bar  counter  and  conversant  with  every  thing.  The  prosecution  has
explained  that  in  view  of  the  statements  of  the  eye-witnesses  having  been  taken  immediately  at  03.40  a.m.  on
30.04.99  itself  on  the  basis  of  which  FIR  was  registered  and  number  of  other  investigation  processes  like  post-
mortem,  site  plan  etc.  and  immediately  thereafter  search  for  Tata  Safari,  ownership  of  the  alleged  vehicle,  search
for  Manu  Sharma  in  the  case  being  made,  as  such  even  if  there  is  delay  in  recording  of  statements  of  other
witnesses,  it  cannot  be  fatal  to  the  prosecution  case.  The  said  claim  of  the  prosecution  cannot  be  rejected  as
unreasonable.

31)  In  the  earlier  part  of  our  judgment,  we  have  noted  that  PW-20  has  categorically  stated  that  she  heard  the
two  shots,  saw  the  people  inside  and  Jessica  falling  down,  which  shows  that  she  had  witnessed  the  entire  incident
as  is  evident  from  the  relevant  portion  of  her  testimony  extracted  in  paragraphs  supra.  Malini  Ramani  in
categorical  terms  informed  the  Court  about  Manu  Sharma  asking  about  the  whisky,  his  misbehaviour  immediately
before  the  shooting  and  also  identified  the  same  person  in  white  T-shirt  asking  for  the  whisky  and  misbehaving
with  her  as  Manu  Sharma.  PW-6  further  corroborates  the  testimony  of  PW-20  and  part  testimony  of  PW-2  with
regard  to  the  presence  of  the  accused  Manu  Sharma.  The  scrutiny  of  the  entire  evidence  of  PW-6  clearly  shows
that  her  evidence  is  not  only  relevant  but  also  admissible.

32)  Coming  to  the  cause  of  death,  Dr.  R.K.  Sharma  PW-9,  who  conducted  post-mortem  on  the  body  of  deceased
Jessica  Lal  has  stated  that  on  30.04.1999  at  about  11:20  a.m.  7  sheets  of  papers  i.e.  inquest  papers,  request  of
post-mortem,  inquest  report,  copy  of  FIR,  brief  facts  of  the  case,  were  submitted  to  him  along  with  the  dead
body.  He  informed  that  the  cause  of  death  to  the  best  of  his  knowledge  and  belief  was  head  injury  due  to
firearm,  injury  was  ante-mortem  in  nature.  He  also  deposed  that  Injury  no.  3  was  sufficient  to  cause  death  in  the
ordinary  course  of  nature.

33)  Coming  to  the  evidentiary  value  of  PW-2,  on  behalf  of  the  defence,  it  was  stated  that  PW-2  is  not  a  reliable
witness  in  view  of  the  fact  that  according  to  him  he  made  his  statement  in  English,  however,  SI  Sunil  Kumar
recorded  it  in  Hindi.  In  the  absence  of  any  suggestion  to  the  contrary,  as  rightly  pointed  out  by  the  counsel  for
the  State  that  it  must  be  presumed  that  PW-100  recorded  the  statement  correctly.  It  is  also  relevant  to  mention
that  in  his  statement  as  a  witness  he  said  "I  can  understand  spoken  Hindi.  Hindi  was  my  third  language  when  I
was  studying  in  the  seventh  standard.  I  was  never  good  in  Hindi."  It  is  also  pointed  out  that  Shyan  Munshi  has
acted  in  a  number  of  Hindi  films.  Even  if  a  prosecution  witness  is  challenged  in  cross-examination,  that  part  of
his  testimony  which  is  corroborated  by  other  witnesses  or  from  other  evidence  can  clearly  be  relied  upon  to  base
conviction.  Further  it  was  pointed  out  that  PW-2  was  under  the  influence  of  accused  Manu  Sharma  as  he  was
accompanied  by  Mr.  Ashok  Bansal  who  had  appeared  as  proxy  counsel  for  him  i.e.  accused  Manu  Sharma  in  his
bail  application  dated  06.03.2000.  Thus,  reliance  could  have  been  placed  only  on  that  aspect  of  the  testimony
which  is  corroborated  by  other  evidence  on  record.

34)  With  regard  to  the  allegation  that  statements  of  PW-6,  PW-20  and  PW-24  were  taken  under  pressure  as  a
case  under  Excise  Act  was  lodged  against  them  and  when  they  were  to  be  examined,  an  application  for  pre-
ponement  of  the  case  was  moved  where  they  pleaded  guilty  and  fine  of  Rs.  200  was  imposed  on  each.  For  this,
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it  was  pointed  out  that  there  is  nothing  on  record  to  suggest  that  PW-6  was  threatened  or  humiliated  by  the
Police  or  that  she  would  be  implicated  in  a  case  of  destroying  the  evidence  i.e.  removal  of  blood  from  the  spot.
In  fact,  PW-20  has  denied  the  suggestion  that  she  is  deposing  falsely  at  the  instance  of  Police.  In  the  same  way,
PW-24  has  also  denied  the  suggestion  that  a  deal  was  struck  between  him  and  the  investigation  agency  to  make
a  false  statement,  thereafter,  the  Excise  case  could  be  hatched  up.  It  is  relevant  to  point  out  that  the  case  under
Punjab  Excise  Act  which  was  registered  as  FIR  No.  288/99  on  30.04.1999  has  not  been  withdrawn  by  the
prosecution  against  the  accused.  On  the  other  hand,  the  fact  remained  that  the  accused  had  pleaded  guilty.  As
rightly  pointed  out  by  the  State  that  on  the  quantum  of  sentence  for  an  offence,  the  prosecution  has  no  role  and
it  is  the  Court  concerned  which  can  impose  appropriate  sentence  considering  the  evidence  and  the  role  of  the
accused.  It  was  also  highlighted  that  the  charge  was  only  under  Section  68  of  the  Punjab  Excise  Act  to  which  all
the  three  accused,  namely,  Malini  Ramani,  Beena  Ramani  and  George  Mailhot  pleaded  guilty.  The  maximum
penalty/fine  under  Section  68  is  Rs.  200,  therefore,  the  maximum  fine  which  could  have  been  imposed  on  the
accused  is  Rs.  200.  In  those  circumstances,  the  allegation  that  these  three  witnesses  were  kept  under  pressure  is
not  acceptable.

What  constitutes  the  First  Information  Report

35)  Let  us  consider  whether  the  three  telephonic  messages  received  by  the  Police  at  around  2:25  a.m.  on
30.04.1999  or  the  statement  made  by  Shyan  Munshi  recorded  at  Ashlok  Hospital  constitute  the  FIR.  It  is  the
submission  of  the  learned  senior  counsel  for  the  appellant-Manu  Sharma  that  the  statement  of  Rohit  Bal  PW-70
ought  to  have  been  used  for  the  purpose  of  registration  of  FIR  instead  of  Shyan  Munshi  PW-2.  It  was
demonstrated  that  Rohit  Bal  had  made  two  calls  on  `100'  on  coming  to  know  by  other  persons  that  Jessica  Lal
has  been  shot  inside  the  cafi.  As  against  this,  Shyan  Munshi  PW-2  was  very  much  within  the  vicinity  of  the  place
of  occurrence  and,  therefore,  the  statement  of  Shyan  Munshi  was  used  for  the  purpose  of  registration  of  FIR.  It
is  relevant  to  point  out  that  PW-70  has  never  claimed  to  have  witnessed  the  incident.  He  confirmed  his  presence
on  the  spot  and  having  seen  PW-20  accosting  a  man.

36)  It  was  further  contended  by  the  learned  senior  counsel  for  the  appellant-accused  that  PW-2  Shyan  Munshi's
statement  could  not  be  looked  into  as  the  same  is  hit  by  Section  162  Cr.P.C.  and  on  the  other  hand  the  defence
seeks  to  rely  on  his  testimony.  In  support  of  the  above  claim,  the  learned  senior  counsel  for  the  appellant  relying
upon  the  judgments  of  this  Court  in  State  of  U.P.  vs.  Bhagwant  Kishore  Joshi  AIR  1964  SC  221  and  Emperor  vs.
Khwaja  Nazir  Ahmad  AIR  1945  PC  18  contended  that  investigation  of  an  offence  can  start  either  on  information
or  otherwise  and  that  the  receipt  and  recording  of  FIR  is  not  a  condition  precedent  to  the  setting  in  motion  of
criminal  investigation.  Placing  reliance  upon  the  said  judgments,  it  has  been  further  argued  by  the  learned  senior
counsel  for  the  appellant  that  in  the  present  case  the  three  cryptic  telephonic  messages  received  by  the  Police  at
around  2.20  a.m.  on  30.04.1999  should  be  treated  as  FIR  upon  which  the  investigation  started  and,  therefore,  the
statement  of  PW-2  recorded  by  the  Police  later  on  around  3.40  a.m.  could  not  be  treated  as  FIR  but  a  statement
under  Section  162  of  Cr.P.C.

37)  Insofar  as  the  decision  in  Bhagwant  Kishore  (supra),  it  was  noted  in  para  8  at  page  224  that  the  information
received  by  the  officer  was  not  vague,  but  contained  precise  particulars  of  the  acts  of  misappropriation  committed
by  the  accused  and,  therefore,  the  said  information  could  be  treated  as  FIR.  On  the  contrary,  it  is  evident  from
the  facts  established  on  record  in  the  present  case  that  none  of  the  three  telephonic  messages  received  by  police
furnished  any  detail  about  the  offence  or  the  accused.  The  judgment  in  Khwaja  Nazir  Ahmad  (supra)  is  also
distinguishable  as  the  law  laid  down  in  the  said  case  does  not  concern  the  issue  involved  in  the  present  case.
Cryptic  telephonic  messages  could  not  be  treated  as  FIR  as  their  object  only  is  to  get  the  police  to  the  scene  of
offence  and  not  to  register  the  FIR.  The  said  intention  can  also  be  clearly  culled  out  from  a  bare  reading  of
Section  154  of  the  Criminal  Procedure  Code  which  states  that  the  information,  if  given  orally,  should  be  reduced
in  writing,  read  over  to  the  informant,  signed  by  the  informant  and  a  copy  of  the  same  be  given  free  of  cost  to
the  informant.  In  the  case  on  hand,  the  object  of  persons  sending  the  telephonic  messages  including  PW-70  Rohit
Bal  was  only  to  bring  the  police  to  the  scene  of  offence  and  not  to  register  the  FIR.  Learned  senior  counsel  for
the  accused-  Manu  Sharma  has  also  relied  upon  a  judgment  of  this  Court  in  H.N.  Rishbud  &  Inder  Singh  vs.  The
State  of  Delhi  (1955)  SCR  1150  wherein  this  Court  has  held  that  investigation  usually  starts  on  information
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relating  to  commission  of  an  offence  given  to  an  officer  in-charge  of  a  police  station  and  recorded  under  Section
154  of  the  Code.  A  reading  of  the  said  judgment  clearly  shows  that  investigation  starts  on  information  relating  to
commission  of  an  offence  given  to  an  officer  in  charge  of  a  police  station  and  recorded  under  Section  154  of  the
Code.  By  applying  the  ratio  of  the  said  judgment  to  the  case  on  hand,  it  can  be  clearly  said  that  the
investigation  started  after  the  recording  of  the  statement  of  PW  2  as  FIR  around  3.40  a.m.  on  30.04.1999.

38)  Learned  senior  counsel  for  the  appellant  also  relied  on  judgment  of  the  Gujarat  High  Court  in  Mehr  Vajsi
Deva  vs.  State  of  Gujarat,  AIR  1965  Guj  143.  A  perusal  of  the  said  judgment  shows  that  the  details  of  the
offence  given  by  the  telephonic  message  in  the  said  judgment  clearly  described  that  `one  man  was  assaulted  by
means  of  an  axe  at  Sudama  Chowk',  on  the  other  hand,  in  the  case  on  hand  the  telephonic  message  did  not  give
any  details  of  the  offence  or  accused  and  the  same  was  a  vague  information.  The  said  judgment  should  be  read
per  incuriam  in  view  of  plethora  of  judgments  of  this  Court  wherein  it  has  categorically  held  that  cryptic
telephonic  messages  not  giving  the  particulars  of  the  offence  or  accused  are  bereft  of  any  details  made  to  the
police  only  for  the  purpose  of  getting  the  police  at  the  scene  of  offence  and  not  for  the  purpose  of  registering
FIR.

39)  Learned  senior  counsel  for  the  appellant  also  relied  on  the  judgment  of  this  Court  in  Superintendent  of
Police,  CBI  and  Others  vs.  Tapan  Kumar  Singh,  (2003)  6  SCC  175.  In  the  said  case,  detailed  information  was
given  on  telephone  including  the  offence  and  the  whereabouts  of  the  accused.  On  the  other  hand,  in  the  present
case,  as  observed  earlier  all  the  three  telephone  calls  barely  mentioned  that  a  fire  was  shot  and  a  girl  was  killed.
The  said  information  could  only  be  concluded  to  have  been  given  to  the  police  to  get  the  police  to  the  scene  of
offence  and  not  with  the  object  of  registering  FIR.  In  those  circumstances,  the  judgment  in  Tapan  Kumar  Singh
(supra)  has  no  application  to  the  facts  of  the  case  on  hand.

40)  It  was  further  pointed  out  by  the  defence  that  Ex.P-  12/A  wherein  three  PCR  calls  were  recorded  is  the  real
FIR  and  the  statement  of  PW-2  which  was  taken  during  investigation  and  got  signed  by  him  is  not  the  FIR  and
is  thus  to  be  treated  as  a  statement  recorded  under  Section  161  Cr.P.C.  and  is  hit  by  the  bar  under  Section  162
Cr.P.C.  This  argument  is  unacceptable  since  as  observed  in  the  earlier  paragraph  the  telephone  call  from  PW-70
was  too  cryptic  to  amount  to  an  FIR.  At  this  juncture,  it  is  useful  to  refer  to  the  decision  of  this  court  in  the
case  of  State  of  U.P.  vs.  P.A.  Madhu,  (1984)  4  SCC  83  wherein  this  Court  has  not  accepted  a  similar  argument
and  held  as  under:-  "5.  To  begin  with,  it  appears  that  there  was  some  dispute  about  the  dearness  allowance
claim  of  the  labour  from  the  management  which  was  referred  to  the  Industrial  Tribunal.  The  respondent,  who  was
the  Secretary  of  the  Union,  was  looking  after  the  case  on  behalf  of  the  workers,  while  PWs  5  and  7  were  the
officers  appearing  on  behalf  of  the  management  before  the  Tribunal.  The  deceased,  S.J.  Sirgaonkar,  was  Deputy
Personnel  Manager  of  the  Bombay  Branch  of  M/s  Hindustan  Construction  Company.  He  was  shot  dead  by  the
respondent  after  he  (deceased),  along  with  the  other  officers  of  the  management,  had  come  out  of  the  Tribunal's
office  at  Meerut  after  filing  their  written  statements.  Thereafter  one  of  the  eyewitnesses,  S.K.  Gui  (PW  7)  asked
someone  to  give  a  telephone  call  to  the  police  station,  which  was  nearby,  on  receipt  of  which  the  police  arrived
at  the  spot,  seized  the  pistol  and  took  the  accused  and  some  of  the  witnesses  to  the  police  station  where  a
formal  FIR  was  registered.  The  Panchnama  was  prepared  and  other  formalities  were,  however,  done  at  the  spot.

11.  Durga  Das,  DW  1  who  was  admittedly  at  the  scene  of  the  occurrence  has  stated  that  as  the  shooting  started,
PW  7  had  given  a  telephonic  message  to  the  police  station.  The  High  Court  by  an  implied  process  of  reasoning
has  observed  that  if  PW  7  had  given  the  telephonic  message  he  would  have  mentioned  the  name  of  the  assailant
because  he  was  a  full-fledged  eye-  witness  but  since  his  name  had  not  been  mentioned  it  is  the  strongest
possible  circumstance  to  discredit  the  prosecution  case.  We  are,  however,  unable  to  agree  with  this  somewhat
involved  reasoning  of  the  High  Court.  In  fact,  DW  1  merely  says  that  Gui  telephoned  to  the  police  station  about
the  firing  and  said  something  in  English.  The  High  Court  seems  to  have  presumed  that  from  this  the  irresistible
inference  to  be  drawn  is  that  Gui  did  not  mention  the  name  of  the  assailant  of  the  deceased  and  on  this  ground
alone  the  prosecution  must  fail.  This  argument  is  based  on  a  serious  error.  In  the  first  place,  the  telephonic
message  was  an  extremely  cryptic  one  and  could  not  be  regarded  as  an  FIR  in  any  sense  of  the  term.  Secondly,
assuming  that  Gui  had  given  the  telephonic  message  in  utter  chaos  and  confusion  when  shots  after  shots  were
being  fired  at  the  deceased,  there  was  no  occasion  for  Gui  to  have  narrated  the  entire  story  of  the  occurrence.
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In  fact,  in  his  evidence  Gui  has  denied  that  he  personally  telephoned  the  police  but  he  stated  that  he  asked
somebody  to  telephone  the  police  which  appears  to  be  both  logical  and  natural.  Moreover,  such  a  cryptic
information  on  telephone  has  been  held  by  this  Court  to  be  of  no  value  at  all.  In  Tapinder  Singh  v.  State  of
Punjab  this  Court  in  identical  circumstances  observed  thus:  [SCC  para  4,  p.  117:  SCC  (Cri)  p.  332]

"The  telephone  message  was  received  by  Hari  Singh,  ASI  Police  Station,  City  Kotwali  at  5.35  p.m.  on  September
8,  1969.  The  person  conveying  the  information  did  not  disclose  his  identity,  nor  did  he  give  any  other  particulars
and  all  that  is  said  to  have  been  conveyed  was  that  firing  had  taken  place  at  the  taxi  stand,  Ludhiana.  This  was,
of  course,  recorded  in  the  daily  diary  of  the  police  station  by  the  police  officer  responding  to  the  telephone  call.
But  prima  facie  this  cryptic  and  anonymous  oral  message  which  did  not  in  terms  clearly  specify  a  cognizable
offence  cannot  be  treated  as  first  information  report.  The  mere  fact  that  this  information  was  the  first  in  point  of
time  does  not  by  itself  clothe  it  with  the  character  of  first  information  report."

Similar  views  have  been  expressed  in  Tapinder  Singh  vs.  State  of  Punjab  (1970)  2  SCC  113,  Damoder  vs.
Rajasthan  (2004)  12  SCC  336  and  Ramsinh  Bavaji  Jadeja  vs.  State  of  Gujarat  (1994)  2  SCC  685.

It  was  argued  and  highlighted  that  since  PW-2  Shyan  Munshi  has  been  confronted  with  his  signed  statement  i.e.
Ex.PW-2/A  and  B,  the  whole  evidence  goes  in  light  of  Zahidurddin  vs.  Emperor,  AIR  1947  PC  75.  Apart  from  the
above  decision  reliance  has  further  been  placed  on  Superintendent  and  Remembrancer  of  Legal  Affairs  to  the
State  of  W.B.  vs.  Ram  Ajudhya  Singh  &  Anr.  AIR  1965  Cal.  348  (Para  9)  and  Mer  Vas  Deva  vs.  State  of  Gujarat,
AIR  1965  Guj.  143  (Para  9  &  10).  We  have  carefully  perused  those  decisions.  We  are  satisfied  that  nothing  turns
on  this  argument  since  the  said  decisions  only  provide  that  where  a  statement  made/given  by  a  witness  under
Section  161  of  the  Code  and  signed  by  the  same  is  hit  by  the  bar  prescribed  under  Section  162  of  the  Code,  but
nowhere  do  they  say  that  the  evidence  deposed  to  in  Court  by  the  said  witness  becomes  admissible.  As  a  matter
of  fact,  similar  argument  of  the  defence  counsel  was  rejected  in  Ranbir  Yadav  vs.  State  of  Bihar,  (1995)  4  SCC
392.

"37.  In  assailing  the  above  findings  Mr  Jethmalani  first  contended  that  both  the  courts  below  ought  not  to  have
taken  into  consideration  and  relied  upon  the  evidence  of  PC  PW  1  as  the  same  was  clearly  inadmissible.  In
expanding  his  argument  Mr  Jethmalani  submitted  that  while  being  examined  in  court  the  witness  was  permitted  to
refresh  his  memory  from  the  report  he  lodged  with  the  police  in  the  morning  of  12-11-1985  (Ext.  10/1),  which
was  treated  as  the  FIR  of  the  second  incident  even  though  by  no  stretch  of  imagination  could  that  report  be  so
treated,  as  PW  96  had  started  investigation  into  the  same  the  previous  night.  That  necessarily  meant  that  Ext.
10/1  was  a  statement  made  to  a  police  officer  during  investigation  which  could  not  be  read  for  any  purpose
except  for  contradicting  the  maker  thereof  in  view  of  Section  162(1)  of  the  Code,  argued  Mr  Jethmalani.  In
support  of  his  contention  Mr  Jethmalani  relied  upon  the  judgment  of  the  Privy  Council  in  Zahiruddin  v.  Emperor.
It  appears  that  the  question  as  to  whether  Ext.  10/1  could  be  treated  as  an  FIR  was  raised  both  before  the  trial
court  and  the  High  Court  and  it  was  answered  in  the  affirmative.  The  courts  held  that  in  the  night  of
11-11-1985,  PW  96  did  not  examine  any  witness  in  connection  with  the  incident  that  took  place  in  that  afternoon
and,  in  fact,  he  did  not  take  any  step  towards  the  investigation  as  he  and  other  police  officers  were  busy  in
maintaining  law  and  order  in  the  village.

38.  Having  gone  through  the  evidence  of  PW  96  we  are  constrained  to  say  that  the  courts  below  were  not
justified  in  treating  Ext.  10/1  as  an  FIR.  Undisputedly  PW  96  had  reached  Village  Laxmipur  Bind  Toli  in  the  night
of  11-11-1985  to  investigate  into  the  two  cases  registered  over  the  incident  that  took  place  in  the  morning.  He
deposed  that  after  reaching  the  village  at  10.30  p.m.  he  got  information  about  the  second  incident  also  and  in
connection  therewith  he  had  talked  to  several  persons.  He,  however,  stated  that  he  did  not  record  the  statements
of  the  persons  to  whom  he  talked  to.  In  cross-examination  it  was  elicited  from  him  that  on  the  very  night  he
learnt  that  houses  of  some  people  had  been  looted  and  set  on  fire,  some  people  had  been  murdered  and  that
some  villagers  were  untraceable.  While  being  further  cross-examined  he  volunteered  that  he  had  started  the
investigation  of  the  case  registered  over  the  second  incident  in  the  same  night.  In  the  face  of  such  admissions  of
PW  96  and  the  various  steps  of  investigation  he  took  in  connection  with  the  second  incident  there  cannot  be  any
escape  from  the  conclusion  that  the  report  lodged  by  PC  PW  1  on  the  following  morning  could  only  be  treated  as

269



Sidhartha Vashisht @ Manu Sharma V. State (NCT of Delhi)

Printed For: Naman Joshi 26-08-2020 On: 02:00:AM

a  statement  recorded  in  accordance  with  Section  161(3)  of  the  Code  and  not  as  an  FIR.  The  next  question,
therefore  is  whether  the  evidence  of  PC  PW  1  is  inadmissible  as  contended  by  Mr  Jethmalani.

39.  In  the  case  of  Zahiruddin  the  police  had  got  the  statement  of  the  principal  witness  which  was,  admittedly,
recorded  during  investigation  signed  by  him.  Besides,  during  trial,  while  being  examined-in-chief  he  refreshed  his
memory  from  that  statement.  The  trial  ended  in  an  acquittal  with  a  finding  that  when  a  police  officer  obtains  a
signed  statement  from  a  witness  in  contravention  of  Section  162  of  the  Criminal  Procedure  Code  his  evidence
must  be  rejected.  In  appeal  the  High  Court  set  aside  the  order  of  acquittal  holding  that  breaches  of  the
provisions  of  Section  162  Criminal  Procedure  Code  were  not  in  themselves  necessarily  fatal  to  the  proceedings
and  might  in  appropriate  circumstances  be  cured  as  the  expression  was  under  the  terms  of  Section  537  of  the
Criminal  Procedure  Code,  1898  (Section  465  of  the  Code).  In  setting  aside  the  order  of  the  High  Court  the  Privy
Council  observed  as  under:

"...  the  effect  of  a  contravention  of  the  section  depends  on  the  prohibition  which  has  been  contravened.  If  the
contravention  consists  in  the  signing  of  a  statement  made  to  the  police  and  reduced  into  writing,  the  evidence  of
the  witness  who  signed  it  does  not  become  inadmissible.  There  are  no  words  either  in  the  section  or  elsewhere
in  the  statute  which  express  or  imply  such  a  consequence.  Still  less  can  it  be  said  that  the  statute  has  the  effect
of  vitiating  the  whole  proceedings  when  evidence  is  given  by  a  witness  who  has  signed  such  a  statement.  But  the
value  of  his  evidence  may  be  seriously  impaired  as  a  consequence  of  the  contravention  of  this  statutory  safeguard
against  improper  practices.  The  use  by  a  witness  while  he  is  giving  evidence  of  a  statement  made  by  him  to  the
police  raises  different  considerations.  The  categorical  prohibition  of  such  use  would  be  merely  disregarded  if
reliance  were  to  be  placed  on  the  evidence  of  a  witness  who  had  made  material  use  of  the  statement  when  he
was  giving  evidence  at  the  trial.  When,  therefore,  the  Magistrate  or  presiding  Judge  discovers  that  a  witness  has
made  material  use  of  such  a  statement  it  is  his  duty  under  the  section  to  disregard  the  evidence  of  that  witness
as  inadmissible.  In  the  present  case  there  is  in  the  note  at  the  end  of  Mr  Roy's  examination-in-chief  and,  in  the
judgment  of  the  Magistrate  what  amounts  to  a  finding  of  fact  that  Mr  Roy  while  giving  his  evidence  made
substantial  and  material  use  of  the  signed  statement  given  by  him  to  the  police,  and  the  Magistrate  was
accordingly  bound  to  disregard  his  evidence.  The  Magistrate's  reason  for  doing  so  is  too  broadly  stated,  for  it  is
not  the  mere  fact  that  Mr  Roy  had  signed  the  statement  but  the  fact  that  he  had  it  before  him  and  consulted  it
in  the  witness  box  that  renders  his  evidence  incompetent."  (emphasis  supplied)

40.  In  our  considered  view  the  above-quoted  passage  is  of  no  assistance  to  the  appellants  herein  for  in  the
instant  case  after  PC  PW  1  testified  about  the  incident,  prosecution  got  the  statement  of  PC  PW  1  exhibited  Ext.
10/1  as  according  to  it  Ext.  10/1  was  the  FIR.  Such  a  course  was  legally  permissible  to  the  prosecution  to
corroborate  the  witness  in  view  of  Section  157  of  the  Evidence  Act.  Of  course  in  a  given  case  --  as  in  the
present  one  --  the  court  may  on  the  basis  of  subsequent  materials  hold  that  the  statement  so  recorded  could  not
be  treated  as  the  FIR  and  exclude  the  same  from  its  consideration  as  a  piece  of  corroborative  evidence  in  view
of  Section  162  of  the  Code  but  then  on  that  score  alone  the  evidence  of  a  witness  cannot  be  held  to  be
inadmissible.  The  case  of  Zahiruddin  turned  on  its  own  facts,  particularly  the  fact  that  during  his  examination-  in-
chief  the  witness  was  allowed  to  refresh  his  memory  from  the  statement  recorded  under  Section  161  Criminal
Procedure  Code,  unlike  the  present  one  where  the  statement  was  admitted  in  evidence  after  PC  PW  1  had
testified  about  the  facts  from  his  own  memory."
41)  The  information  about  the  commission  of  a  cognizable  offence  given  "in  person  at  the  Police  Station"  and  the
information  about  a  cognizable  offence  given  "on  telephone"  have  forever  been  treated  by  this  Court  on  different
pedestals.  The  rationale  for  the  said  differential  treatment  to  the  two  situations  is,  that  the  information  given  by
any  individual  on  telephone  to  the  police  is  not  for  the  purpose  of  lodging  a  First  Information  Report,  but  rather
to  request  the  police  to  reach  the  place  of  occurrence;  whereas  the  information  about  the  commission  of  an
offence  given  in  person  by  a  witness  or  anybody  else  to  the  police  is  for  the  purpose  of  lodging  a  First
Information  Report.  Identifying  the  said  objective  difference  between  the  two  situations,  this  Court  has
categorically  held  in  a  plethora  of  judgments  that  a  cryptic  telephonic  message  of  a  cognizable  offence  cannot  be
treated  as  a  First  Information  Report  under  the  Code.  It  has  also  been  held  in  a  number  of  judgments  by  this
Court  that  merely  because  the  information  given  on  phone  was  prior  in  time  would  not  mean  that  the  same
would  be  treated  as  the  First  Information  Report,  as  understood  under  the  Code.  This  view  has  been  reiterated  in
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Ramesh  Baburao  Devaskar  and  Others  vs.  State  of  Maharashtra  (2007)  13  SCC  501,  that  a  cryptic  message  given
on  telephone  by  somebody  who  does  not  disclose  his  identity  may  not  satisfy  the  requirement  of  Section  154  of
the  Code  of  Criminal  Procedure.

42)  In  view  of  the  above  discussion,  the  three  telephonic  messages  received  by  the  police  around  2.25  a.m.  on
30.04.1999  did  not  constitute  the  FIR  under  Section  154  of  the  Code  and  the  statement  of  Shyan  Munshi  PW-2
was  rightly  registered  as  the  FIR.

42A)  Seizure  of  Tata  Safari  &  broken  glass  pieces  and  live  cartridge:

(i)  The  testimony  of  PW-30  has  proved  the  presence  of  Tata  Safari  CH-01-W-6535  at  the  spot  after  the  incident
which  testimony  is  duly  corroborated  by  PW-83,  PW-78,  PW-100  and  PW-101  and  by  documents  Ex  PW  101/DK-1,
which  shows  about  the  PCR  message  about  this  vehicle  at  6.00  a.m.  on  30.04.1999.  In  his  evidence,  PW-30  has
informed  that  he  left  PS  Mehrauli  along  with  Inspector  Surender  Sharma  at  2.30/2.45  a.m  on  30.04.1999  and
reached  `Qutub  Colonnade'  within  2-4  minutes.  He  further  informed  that  SHO  S.K.  Sharma  directed  him  to  keep
vigil  at  the  parking  so  that  nobody  is  allowed  to  take  away  cars  parked  there.  The  following  information  is
relevant:  "When  I  was  giving  duty  there,  I  saw  a  vehicle,  came  at  about  3:40  or  3:45  a.m.  It  came  from  the  side
of  Qutub.  The  vehicle  came  slowly.  The  vehicle  was  Tata  Sierra  of  white  colour.  There  were  two  persons  in  that
vehicle,  on  the  front  seats.  They  went  ahead  and  took  `U'  turn  and  stopped  the  vehicle  near  the  vehicle,  near
which  I  was  standing.  I  was  standing  by  the  side  of  Tata  Safari  vehicle,  of  black  colour.  One  boy  came  down
from  that  vehicle.  He  opened  the  vehicle  Tata  Safari,  with  a  key.  I  told  him  not  to  do  so,  but  he  forcibly  entered
the  said  Tata  Safari.  He  started  the  vehicle  even  though  I  asked  him,  not  to  do  so.  I  gave  a  lathi  blow  on  the
last  window-pain  on  the  side  of  the  driver.  The  number  of  the  black  TATA  Safari,  bore  Registration  no.  CH-01-
W-6535.  When  I  gave  danda-  blow,  the  glass  of  window-pain  broke.  Both  the  persons,  took-away  the  vehicles.  I
had  seen  the  driver  and  companion  on  the  Tata  Sierra.  The  TATA  Sierra  vehicle  was  being  driven  by  Sikh
Gentleman.  I  can  identify  the  driver  of  the  said  Tata  Sierra  and  his  companion.

At  this  stage,  the  witness  has  been  sent  out  to  examine  the  vehicle,  parked,  outside  the  court  room,  along  with
Junior  of  Shri  G.K.  Bharti,  Advocate  and  Shri  Ghai,  Advocate.

It  is  the  same  Tata  Safari  vehicle,  which  was  hit  by  me  on  that  night.  It  is  exhibited  as  article  Ex.PW  30/X."
It  is  clear  from  his  evidence  that  while  Tata  Safari  CH-01-W-6535  was  being  taken  away  forcibly  from  the  scene
of  occurrence  at  about  3.45  a.m.  by  accused  Vikas  Yadav  and  both  Vikas  Yadav  and  Amardeep  Singh  Gill  came  in
a  Tata  Sierra,  PW-30  gave  a  danda  blow  on  the  right  rear  side  of  the  window  of  the  car.

ii)  The  prosecution  case  further  shows  that  the  first  police  officer  to  reach  the  place  of  occurrence  at  02.17  a.m.
on  30.04.1999  was  HC  Devi  Singh  PW-83.  He  has  stated  that  there  was  one  black  Tata  Safari  parked  on  the  left
side  towards  Mehrauli  besides  other  cars  on  the  right  side  of  the  gate.  He  has  further  stated  that  PW-30  was
deputed  by  SHO  near  the  parked  vehicles  at  Qutub  Colonnade.  He  further  stated  that  SI  Sarath  Kumar  PW-78
and  SI  Sunil  Kumar  PW-101  had  also  visited  the  spot.

iii)  SI  Sharad  Kumar  PW-78  has  stated  that  on  receipt  of  DD  No  41  A  Ex  PW  13/A  in  respect  of  firing  incident
in  Qutub  Colonnade,  he  along  with  Ct.  Meenu  Mathew  reached  Qutub  Colonnade.  SI  Sunil  Kumar  and  Ct  Subhash
Chand  also  reached  Qutub  Colonnade  almost  the  same  time  when  he  reached.  At  Qutub  Colonnade  on  the  left
side  near  the  gate  a  black  Tata  Safari  car  was  parked  besides  other  cars.  SHO  Insp.  Surender  Kumar  Sharma
also  reached  there.  While  leaving  for  Ashlok  Hospital,  the  SHO  asked  Delhi  Home  Guard  Shrawan  Kumar  to
remain  at  the  gate  of  the  `Qutub  Colonnade'.  PW-100  SI  Sunil  Kumar  has  stated  that  when  he  reached  Qutub
Colonnade  he  found  a  black  Tata  Safari  car  parked  on  the  left  side  besides  as  he  entered  the  colony  and  other
vehicles  were  parked  on  the  right.  The  PW-30  also  identified  the  black  Tata  Safari  CH-01-W-6535  to  be  the  same
which  he  had  seen  parked  at  the  scene  of  crime  and  the  same  in  exhibit  article  PW  30/X.  SHO  S.K.  Sharma  had
also  reached  the  spot  along  with  staff  including  DHG  Shrawan  Kumar.  SHO  detailed  DHG  Shrawan  Kumar  to
watch  the  vehicle  already  parked  there  and  asked  him  (SI  Sunil  Kumar)  to  proceed  immediately  to  Ashlok
Hospital.
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iv)  Surender  Kumar  Sharma  PW-101,  SHO  PS  Mehrauli  has  stated  that  on  receipt  of  information  he,  ASI  Kailash,
Ct  Ram  Niwas,  Ct  Ramphal,  Ct  Yatender  Singh  left  for  the  spot  in  the  official  gypsy.  PW-30  met  them  at  the
gate  of  police  station  and  he  also  picked  him  (Sharvan  Kumar)  up  in  the  Gypsy  and  reached  Qutub  Colonnade.
He  found  one  black  colour  Tata  Safari  on  the  left  side  of  Qutub  Colonnade  gate  and  4  or  5  vehicles  including
one  PCR  Van  on  the  right  side.  PW-30  was  left  at  the  gate  to  ensure  that  no  vehicles  leave  the  spot.It  is  clear
from  the  above  testimony  that  black  Tata  Safariwas  found  parked  near  the  gate  of  `Qutub  Colonnade'when  they
reached  at  the  spot  on  receipt  of  intimationregarding  firing  incident  and  Shravan  Kumar  PW-30  wasdetailed  by
SHO  PW-101  to  ensure  that  no  vehicle  leavesthe  spot.  It  is  the  argument  of  the  learned  senior  counselfor  the
appellant  Manu  Sharma  that  PW-30  was  notpresent  at  the  spot  of  the  incident  placing  its  reliance  on  DD  No.40A
and  43A  dated  30.04.1999.  A  perusal  of  FIR  286  of  1999  dated  30.04.1999  under  Section  308/34  IPC  PS  Mehrauli
Ex-CW-2/B  shows  that  the  said  `rukka'  was  sent  by  SI  Rishi  Pal  through  Balwan  Singh  from  AIIMS  and  not  from
Dera  Gaon.  The  said  FIR  also  indicates  that  SI  Rishi  Pal  by  2.30  a.m.  had  already  recorded  the  statement  of  the
victim  at  AIIMS  and  had  not  sent  the  same  with  Balwan  Singh  with  `rukka'  to  PS,  Mehrauli.  In  those
circumstances,  the  version  of  PW-30  and  PW-101  that  PW-30  met  him  at  the  gate  of  the  PS  when  PW-101  was
going  out  with  other  staff  is  reliable  and  acceptable.  Further,  the  presence  of  PW-30  at  the  spot  is  corroborated
by  Sharad  Kumar  Bisnoi,  PW-78,  HC  Devi  Singh,  PW-83,  SI  Sunil  Kumar,  PW-100  and  Surender  Sharma,  PW-101.
It  was  also  highlighted  that  after  this  incident  PW-30  has  been  recruited  to  the  post  of  Constable  though  he  was
not  eligible  as  he  was  under  metric  and  overage.  Learned  Solicitor  General  appearing  for  the  State  pointed  out
that  instances  are  not  unknown  wherein  persons  other  than  permanent  police  officers  when  help  the  investigating
agency  in  solving  crimes  have  been  recruited  in  Delhi  Police  and  strongly  submitted  that  the  evidence  of  Shravan
Kumar  cannot  be  discredited  on  this  point.  The  said  submission  cannot  be  ignored.

43)  PW-30  has  categorically  stated  that  while  he  was  on  duty  he  saw  a  vehicle  Tata  Sierra  White  Colour  coming
slowly  from  the  side  of  Qutub  at  about  03.40  am  or  03.45  am.  There  were  two  persons  in  the  said  vehicle  on
the  front  seat.  They  stopped  the  vehicle  near  Tata  Safari  of  black  colour.  One  boy  came  down  from  the  said
vehicle  and  opened  Tata  Safari  with  a  key.  PW-30  told  him  not  to  do  so  but  the  said  boy  forcibly  entered  the
Tata  Safari  and  took  it  away.  He  gave  a  lathi  blow  on  the  glass  of  window  pane  and  it  broke  due  to  danda  blow.
He  noted  down  the  number  of  the  black  Tata  Safari  as  CH-01-W-6535.  The  witness  also  identified  Tata  Safari
which  was  hit  by  him  on  that  night,  which  is  exhibit  PW  30/X.  PW  30  also  identified  that  Tata  Sierra  was  driven
by  Amardeep  Singh  Gill  whereas  Vikas  Yadav  drove  away  black  Tata  Safari.

44)  Insp.  Surender  Kumar  Sharma  PW-101  also  stated  that  when  he  came  back,  he  found  SI  Sunil  &  SI  Sharad
as  well  as  Shravan,  they  told  him  that  two  boys  had  come  and  had  forcibly  taken  away  the  Tata  Safari.  Out  of
the  two  boys  one  was  Sikh,  PW-30  also  informed  that  he  had  broken  the  right  backside  window  panel  of  Safari
with  his  Danda.  He  also  gave  the  number  of  the  Tata  Safari  as  CH-01-W-6535.  SI  Sunil  Kumar  PW-100  has  also
stated  that  two  persons  had  got  into  the  Tata  Safari  and  had  driven  away.  The  testimony  of  the  above  witnesses
is  duly  corroborated  by  document  Ex  PW  101/DK-1.  Thus  it  is  clearly  established  by  cogent  evidence  that  on
30.04.1999  at  about  03.40  or  03.45  am  accused  Amardeep  Singh  Gill  and  Vikas  Yadav  came  in  a  white  colour
Tata  Sierra  Car  and  accused  Vikas  Yadav  got  down  and  drove  away  black  Tata  Safari  No.  CH-01-6535.

Tata  Safari  at  Noida:

45)  It  was  argued  that  even  according  to  PW-100,  the  Tata  Safari  was  found  available  in  Karnal,  hence  seizure  of
the  very  same  vehicle  (Tata  Safari)  at  Noida  is  not  acceptable.  It  is  true  that  PW-100  has  stated  that  he
discussed  the  case  with  Inspector  Surender  Sharma  and  who  informed  him  that  Vehicle  No.  CH-01-W-6535  which
was  lifted  from  the  spot  in  the  morning  is  found  to  have  been  registered  in  the  name  of  Piccadilly  Agro
Industries  and  it  was  also  found  in  Karnal  and  he  further  informed  that  Sidharth  Vashisht  alias  Manu  Sharma  is
the  Director  of  the  said  Industries  who  is  residing  in  H.No.229,  Sector  9C,  Chandigarh.  A  perusal  of  his  entire
evidence  shows  that  he  had  stated  that  the  vehicle  was  found  registered  in  the  name  of  Piccadilly  Agro
Industries,  Bhadson,  which  was  also  found  in  Karnal  and  SI  Pankaj  Malik  along  with  his  staff  has  been  detailed
for  the  investigation  of  the  aforesaid  aspect  of  the  case.  As  rightly  pointed  out  by  the  counsel  for  the  State,  the
testimony  of  PW-100  show  that  he  was  referring  to  the  Piccadilly  Agro  Industries  having  been  found  at  Bhadson
Karnal  and  not  the  vehicle/Tata  Safari.  It  was  also  pointed  out  when  Manu  Sharma  was  questioned  under  Section
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313  Cr.P.C.  particularly  question  No.  119  the  doubt  about  the  vehicle  has  been  erased.  Question  No.  119  put  to
Manu  Sharma  and  his  answer  is  as  follows:-  "Q.119  It  is  further  in  evidence  of  PW  100  that  when  he  came  back
to  Qutub  Colonnade  nearly  at  about  03:15  PM  on  30.04.99  where  he  met  Surinder  Sharma  (PW  101)  and
discussed  the  case  with  SHO  Surinder  Sharma  who  informed  him  that  vehicle  No.  CH-01-W-  6535  which  was
lifted  from  the  spot  in  the  morning  is  found  to  have  been  registered  in  the  name  of  Piccadilly  Agro  Industries,
Bhadson  and  it  was  also  found  in  Karnal  and  he  further  informed  him  that  you  Sidharth  Vashist  @  Manu  Sharma
is  a  Director  of  the  said  industry  who  is  residing  in  House  No.  229,  Sector  9C,  Chandigarh.  What  you  have  to
say  in  this  regard?

Ans.  It  is  correct  that  Vehicle  No.  CH-01-W-6535  is  registered  in  the  name  of  Piccadilly  Agro  Industries  Ltd.,
Piccadilly  Cinema,  Sector  34,  Chandigarh."
46)  Apart  from  this,  PW-101  also  stated  that  his  senior  officers  found  out  the  name  of  the  owner  and  informed
him  that  it  was  registered  in  the  name  of  Piccadilly  Agro  Industries  Ltd.,  Sector-34,  Chandigarh.  He  further
explained  that  his  officers  informed  him  that  this  vehicle  was  used  by  Manu  Sharma's  office  which  was  at
Bhadson,  District  Karnal.  It  is  further  seen  from  his  evidence  that  he  sent  SI  Pankaj  to  Chandigarh  and  Inspector
Raman  Lamba  to  Bhadson.  In  this  regard  the  evidence  of  PW-87  Raman  Lamba  is  relevant.  He  deposed  before
the  Court  that  he  was  instructed  that  the  inmates  of  Black  Tata  Safari  No.  CH-01-W-6535  was  involved  in  the
case  and  he  was  asked  to  search  the  same.  As  directed,  he  left  Delhi  on  30.04.1999  and  reached  Bhadson  at  the
premises  of  Piccadilly  Agro  Industries.  According  to  him,  he  met  Major  Sood  and  the  sugar  mill  was  closed  at
that  time.  He  also  learnt  that  the  sugar  mill  was  not  functioning  because  of  off  season  since  25.04.1999.  From
Bhadson,  he  went  to  Kurukshetra  and  he  tried  to  locate  Black  Tata  Safari  in  the  aforesaid  sugar  factory  at
Bhadson  but  did  not  find  it.  Even  at  Chandigarh,  Tata  Safari  was  not  available  in  his  house  at  Sector  229,  Sector
9C,  Chandigarh.  SI  Pankaj  Malik  PW-85  also  deposed  before  the  court  that  on  30.04.1999  he  was  deputed  by
Inspector  Surender  Kumar  to  trace  out  black  colour  Tata  Safari  car  bearing  Registration  No.  CH-01-W-6535.  As
rightly  pointed  out  that  the  vehicle  being  recovered  at  Karnal  on  30.04.1999,  the  question  of  sending  SI  Pankaj
Malik  does  not  arise.  From  the  statements  of  Sunil  Kumar  PW-100,  Inspector  Surender  Kumar  Sharma  PW-101,
Inspector  Raman  Lamba  PW-87,  ASI  Nirbhaya  Singh  PW-80  and  SI  Pankaj  Malik  PW-85,  it  is  clear  that  Tata
Safari  vehicle  was  being  searched  by  Inspector  Raman  Lamba  PW-87  and  SI  Pankaj  Malik  PW-85  and  other  police
officers  at  various  places  in  Delhi,  Haryana  and  Chandigarh.  As  the  said  vehicle  was  found  on  02.05.1999  at
Noida  and  the  same  was  taken  into  possession  through  a  seizure  memo  prepared  by  Noida  Police.  The  same  was
taken  into  possession  by  Delhi  Police  on  03.05.1999  after  taking  appropriate  orders  from  the  Magistrate
Ghaziabad.

Recovery  of  Tata  Safari  with  live  bullet  and  broken  glass  pieces  at  Noida:

47)  PW-91  SI  BD  Dubey,  in  his  evidence  has  stated  that  information  was  received  that  the  vehicle  involved  in
Jessical  Lal  murder  case  was  parked  at  NTPC  Township.  They  reached  NTPC  Township  at  about  06.30  p.m.  on
02.05.99  and  found  a  Safari  Vehicle  parked  there  bearing  No.  CH-01-W-6535.  He  identified  the  vehicle  Ex.  Article
PW  30/X  in  the  court.  Recovery  memo  prepared  is  Ex  PW  74/A  which  is  in  his  handwriting  and  bears  his
signatures  at  point  C  and  that  of  Sudesh  Gupta  SO  at  point  B.  PW-74  stated  that  vehicle  Tata  Safari  was
recovered  vide  Ex.  PW  74/A  on  02.05.99.  He  also  identified  signatures  of  SI  BD  Dubey  &  SI  Sudesh  Gupta  on  the
same.  Ex  PW  74/A  Seizure  Memo  of  Tata  Safari  and  live  cartridge  with  `C'  mark  etc.  clearly  establish  the
recovery  of  the  same  at  Noida,  beyond  any  shadow  of  doubt  vide  Ex  PW  74/C  Seizure  of  Live  cartridge  by  Insp.
Surender  Kr.  Sharma  dated  26.06.1999.

48)  PW-101  in  his  evidence  has  stated  that:  "On  03.05.1999  in  the  morning  with  SI  Vijay  Kumar  and  other  staff  I
went  to  Sector  24  NOIDA  and  found  the  Tata  Safari  No  CH-01-W-6535  Black  Tata  Safari  lying  in  case  FIR  No.
115/99  U/s  25  Arms  Act.  SI  BD  Dubey  handed  over  a  pullanda  of  glass  pieces  which  were  found  inside  the
vehicle  by  the  NOIDA  police.  I  seized  the  vehicle  pullanda  and  the  documents  two  tape  recorder,  one  prescription
of  Nagpal  Nursing  Home  and  one  letter  written  to  Vijay  Sharma.  Every  thing  was  seized  vide  seizure  memo  Ex
PW  100/DB  which  bears  my  signature  at  point  A  and  of  SI  BD  Dubey  at  point  B.  The  pullanda  of  broken  glasses
were  sealed  with  the  seal  of  BD  when  it  was  presented  to  me."
49)  SI  BD  Dubey  PW-91  and  Ct.  Satish  Kumar  PW-74  of  PS  Sec.24,  Noida  have  deposed  that  they  found  black
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Tata  Safari  No.  CH-01-W-6535  abandoned  at  the  NTPC  Township  pursuant  to  which  FIR  No.  115/99  u/s  25  Arms
Act  was  registered  vide  Ex.  PW  74/B.  The  said  Tata  Safari  was  seized  under  seizure  memo  Ex  PW  74/A.  PW  101
has  clearly  deposed  that  about  10  pm  on  02.05.1999  he  got  the  information  with  regard  to  the  Tata  Safari  having
been  found  at  Noida.  On  03.05.1999,  he  moved  an  application  before  the  ACJM,  Noida  for  the  superdari  of  the
Tata  Safari  vide  Ex.  PW  101/1  and  in  pursuance  of  the  orders  of  ACJM  Ex.  PW  101/2  and  he  seized  the  same
vide  seizure  memo  dated  03.05.1999  vide  Ex.  PW  100/DB  along  with  other  articles  including  broken  glass  pieces
which  were  duly  sealed  with  the  seal  of  BD.  The  seizure  memo  Ex.  PW  100/DB  is  duly  signed  by  SI  BD  Dubey.
The  said  Tata  Safari  and  the  broken  glass  pieces  duly  sealed  with  the  seal  of  BD  have  been  deposited  in  the
Malkhana  of  PS  Mehrauli  on  03.05.1999.  PW-101  has  also  stated  that  SI  Vijay  Kumar  accompanied  him  to  Noida
and  that  seizure  memo  Ex.  PW  101/DB  was  in  the  handwriting  of  SI  Vijay  Kumar  of  PS  Mehrauli.  Ex  PW  18/DA
at  item  no.  7  &  9  in  the  letter  sent  to  CFSL  mentioned  about  the  seal  of  BD  on  the  sealed  parcel  containing
broken  glass  pieces.  The  report  of  CFSL  vide  Ex  PW  90/A  proved  that  on  comparison  of  S1  and  S2  the  two
window  panes  of  the  left  and  the  right  rear  side  of  the  said  Tata  Safari  are  different.  Thus  this  convincing
testimony  of  PW  101  duly  corroborated  by  documents  cannot  be  discarded  simply  because  SI  Sudesh  Gupta
(Noida  Police)  failed  to  mention  the  seizure  of  broken  glass  pieces  on  02.05.1999.

Tata  Safari  being  used  by  Manu  Sharma  on  the  day  of  occurrence:

50)  From  the  evidence  on  record  it  has  been  proved  by  the  prosecution  that  appellant/accused  Sidhartha  Vashisht
@  Manu  Sharma  along  with  co-accused  Amardeep  Singh  Gill,  Alok  Khanna  and  Vikas  Yadav  were  present  in  the
said  party  at  Tamarind  Cafi  on  the  night  of  occurrence.  The  presence  of  Tata  Safari  CH-01-W-6535  at  the  place
of  occurrence  and  its  being  forcibly  taken  at  around  3.45  am  after  the  incident  has  also  been  proved  beyond
reasonable  doubt.  Manbir  Singh  PW-18  has  proved  that  the  said  Tata  Safari  CH-01-W-6535  is  registered  in  the
name  of  Piccadilly  Agro  Industries  Ltd.,  Chandigarh.  It  has  also  been  proved  from  the  testimony  of  PW-25,  PW-26,
PW-48  and  the  annual  report  of  Piccadilly  that  accused  Siddhartha  Vashisht  @  Manu  Sharma  was  the  director  in
Piccadilly  Agro  Industries  which  finding  has  also  been  arrived  at  by  the  Trial  Court  in  favour  of  the  prosecution.
Thus  a  reasonable  inference  has  to  be  drawn  from  the  above  mentioned  evidence  that  accused  Manu  Sharma
used  the  said  Tata  Safari  for  coming  to  Qutub  Colonnade  on  the  fateful  night  of  29/30.04.1999.

Non-Recovery  of  the  weapon  of  offence  and  the  evaluation  of  Bullets  &  Cartridges:

51)  Sh.  Surender  Singh  PW-14  has  proved  that  pistol  No.  B-56943  U  make  P.  Berretta  made  in  Italy  of  .22"  bore
was  sold  to  accused  Sidhartha  Vashisht  @  Manu  Sharma  on  31.01.1999.  The  relevant  exhibits  in  this  regard  are
Ex.  PW  14/A  in  the  stock  register  for  purchase  of  P.  Berrette  Pistol  from  Smt.  Azra  Javed,  Ex.  PW  14/C  at  Sr.
No.  3350  of  sale  of  Pistol  to  Sidharth  Vashisht,  Ex.  PW  14/D  photocopy  of  cash  memo,  seizure  memo  Ex  PW  14/F
dated  19.05.1999  by  SI  Vijay  Kumar  PW-76.  The  endorsement  on  the  license  of  Manu  Sharma  regarding  sale  of
Pistol  is  Ex.  PW  14/B.

52)  It  is  relevant  to  point  out  that  the  accused  Sidharth  Vashisht  @  Manu  Sharma,  when  he  surrendered  on
06.05.1999,  also  surrendered  his  arms  license  Ex  PW  7/B  which  has  been  seized  vide  seizure  memo  vide  Ex.  PW
80/B  by  Inspector  Raman  Lamba  PW  87.  The  testimony  of  PW-87  is  further  corroborated  by  PW-80.  The  said  arms
license  duly  bears  endorsement  about  the  sale  of.22"  bore  pistol  No.  B-56943  U,  make  P.  Berretta,  made  in  Italy.
The  case  of  accused  Sidhartha  Vashisht  @  Manu  Sharma  as  per  his  statement  u/s  313  Cr.P.C.  is  that  on  the
night  of  30.04.1999  and  01.05.1999  when  a  raid  was  conducted  at  his  farm  house  at  Samalkha,  his  pistol
ammunitions  and  arms  license  were  taken  away.  As  rightly  pointed  out  by  the  counsel  for  the  State  that  the
defence  of  the  accused  is  totally  incorrect  in  view  of  the  positive  evidence  adduced  on  record.  This  defence  of
the  accused  Sidharth  Vashisht  @  Manu  Sharma  is  a  clear  afterthought  as  no  complaint  was  lodged  by  the
accused  in  this  regard  nor  the  same  was  mentioned  when  he  was  twice  produced  for  police  remand  before  the
MM  for  recovery  of  the  pistol  employed  in  the  incident.

53)  It  is  the  claim  of  the  learned  senior  counsel  for  the  appellant/Manu  Sharma  that  the  seizure  memo  dated
06.05.1999  with  reference  to  the  arms  license  is  fabricated  as  the  license  has  been  taken  from  the  farmhouse  of
the  accused  on  30.04.1999/01.05.1999.  Learned  Solicitor  General  appearing  on  the  side  of  the  State  demonstrated
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that  the  above  contention  is  false  one.  Since,  on  06.05.1999,  when  the  accused  Manu  Sharma  surrendered,  he
was  accompanied  by  the  lawyer  in  whose  presence  his  arrest  memo  was  prepared  and  the  lawyer  also  signed  the
same.  However,  as  rightly  pointed  out  with  reference  to  the  arms  license  which  was  also  produced  by  them,  the
same  does  not  bear  the  signature  of  the  said  lawyer.  The  learned  counsel  for  the  State  further  pointed  out  that
the  said  lawyer  declined  to  sign  the  seizure  memo  that  was  the  reason  that  it  does  not  bear  the  signature  of  the
said  lawyer.  It  is  to  be  remembered  that  admittedly  the  appellant/accused  nowhere  came  out  with  an  explanation.
His  arms  license  was  taken  away  by  the  Police  in  30.04/01.05.1999  with  any  seizure  memo,  why  he  has  not
lodged  any  report  about  the  same.  It  is  also  relevant  to  point  out  when  the  accused  after  surrendering  before  the
police  of  Chandigarh  on  06.05.1999  was  produced  before  the  Magistrate  in  Delhi.  The  police  sought  remand  on
two  occasions  specifically  for  recovery  of  the  weapon  of  the  offence.  It  was  pointed  out  by  the  prosecution  that
Manu  Sharma  was  duly  represented  by  lawyers  who  did  not  point  out  on  both  occasions  that  the  pistol  had
already  been  taken  by  the  Police.  The  State  also  denied  the  said  claim  of  the  accused  as  false  and  concocted.

54)  Even,  Shanker  Mukhiya  PW-44,  who  is  the  caretaker  of  farm  house  of  Manu  Sharma  at  Samalkha  who  was
produced  by  the  prosecution  for  the  purpose  of  accused's  visit  to  farm  house  also  did  not  mention  in  his
examination  in  chief  or  in  cross  by  the  Spl.  PP  about  the  pistol.  It  is  only  to  a  leading  question  put  up  by  the
counsel  for  accused  that  those  articles  included  pistol  and  arms  licence  of  Manu  Sharma,  witness  stated  "it  is
correct".  The  defence  of  the  accused  was  for  ammunition  as  well  as  for  which  no  suggestion  has  been  ever  put.
C.N.  Kumar  PW-43,  Dy.  SP  NCRB  has  deposed  that  he  had  not  received  any  complaint  of  theft  or  loss  of  this  P.
Berretta  pistol.  The  pistol  could  not  be  recovered  despite  extensive  efforts  made  to  trace  the  pistol  pursuant  to
the  disclosures  of  the  accused  and  the  arms  license  was  however  surrendered  on  06.05.1999  vide  seizure  memo
Ex.  PW  80/B.  It  is  thus  the  case  of  the  counsel  for  Manu  Sharma  that  he  was  in  possession  and  custody  of  his
P.  Beretta  pistol  on  29/30.04.1999  as  even  according  to  him  it  has  been  taken  away  on  30.04.1999/01.05.1999.
This  was  a  licensed  pistol  and  thereby  the  onus  was  on  the  accused  to  show  where  it  was  and  that  the
possession  and  whereabouts  of  the  pistol  are  in  the  special  knowledge  of  accused  Sidharth  Vashisht  @  Manu
Sharma  and  having  failed  to  produce  the  same  an  adverse  inference  has  to  be  drawn  against  him  in  terms  of
Section  106  of  Evidence  Act.  In  this  regard  reliance  may  be  placed  on  Sucha  Singh  vs.  State  of  Punjab  (2001)  4
SCC  375  at  page  381:  "It  is  pointed  out  that  Section  106  of  the  Evidence  Act  is  not  intended  to  relieve  the
prosecution  of  its  burden  to  prove  the  guilt  of  the  accused  beyond  reasonable  doubt,  but  the  section  would  apply
to  cases  where  the  prosecution  has  succeeded  in  proving  facts  for  which  a  reasonable  inference  can  be  drawn
regarding  the  existence  of  certain  other  facts,  unless  the  accused  by  virtue  of  special  knowledge  regarding  such
facts  failed  to  offer  any  explanation  which  might  drive  the  court  to  draw  a  different  inference"
In  addition,  the  prosecution  by  way  of  acceptable  evidence  has  proved  beyond  reasonable  doubt  that:  a)  Manu
Sharma  accused  was  the  owner  and  possessed  .22"  P.  Berretta  Pistol  made  in  Italy.

b)  Two  empty  cartridges  cases  of  the  .22"  with  `C'  mark  recovered  from  the  spot.

c)  The  mutilated  lead  recovered  from  the  skull  of  deceased  was  of  .22"  and  could  have  been  fired  from  a
standard  .22"  caliber  firearm.

d)  From  the  Tata  Safari  live  cartridge  of  .22"  with  mark  `C'  was  recovered  on  02.05.1999.

e)  The  two  .22"  cartridge  cases  from  the  spot  and  the  .22"  cartridge  recovered  from  Tata  Safari  have  similar
head  stamp  of  `C'  indicates  that  they  are  of  the  same  make.

f)  The  two  .22"  cartridge  cases  recovered  from  the  spot  are  to  be  rim  fired,  rimmed  steel  cartridge  cases.

g)  The  two  .22"  cartridge  cases  of  `C'  mark  were  lying  near  each  other  on  the  counter  and  so  could  not  have
been  fired  by  2  different  persons.  The  testimony  of  Naveen  Chopra  PW-7  that  he  sold  25  cartridges  of  .22"  bore
on  04.02.1999  is  also  of  no  relevance  to  the  defence  of  the  accused  when  PW-7  says  in  the  witness  box  that  he
had  sold  25  cartridges  of  .22  bore  with  Mark  `KF'  and  not  with  `C'.  The  appellant/accused  has  relied  on  the
testimony  of  PW-7  to  show  that  the  cartridges  sold  to  appellant/accused  had  `KF'  marking  is  wholly  unwarranted.
55)  The  prosecution  has  established  that  the  appellant/accused  was  the  holder  of  a  .22"  bore  Pistol;  he  was
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witnessed  by  Beena  Ramani  as  the  perpetrator  of  the  crime;  a  mutilated  .22"  lead  was  recovered  from  the  skull
of  the  deceased;  two  empties  of  .22"  make  with  mark  `C'  were  found  at  the  spot;  a  .22"  live  cartridge  with  mark
`C'  was  found  in  the  Tata  Safari  of  the  appellant/accused  which  was  found  abandoned  at  Noida  and  for  which  no
theft  report  was  lodged;  that  his  prior  and  subsequent  conduct  of  having  got  the  Tata  Safari  removed  from  the
spot,  of  absconding;  refusal  to  TIP  without  having  any  basis;  that  he  even  denied  his  presence  at  the  spot,  clearly
prove  beyond  reasonable  doubt  leaving  no  manner  of  doubt  that  he  is  guilty  of  the  offence  of  murdering  Jessica
Lal  by  using  firearm  and  destroying  evidence  thereafter.

56)  It  is  pointed  out  by  the  State  that  when  the  accused  Manu  Sharma  was  arrested  on  06.05.1999,  the  police
filed  an  application  dated  07.05.1999  for  police  remand  of  the  accused  for  recovery  of  pistol.  The  defence  filed  a
reply  to  the  said  application  on  the  same  day  i.e.,  07.05.1999  and  thereupon  the  Metropolitan  Magistrate  passed
an  order  on  the  same  day  granting  seven  days  police  custody  of  the  accused  for  recovery  of  pistol.  The  accused
despite  forever  maintaining  that  the  police  had  illegally  taken  away  the  pistol  from  his  farmhouse  on
30.04.1999/01.05.1999,  did  not  take  this  ground  in  the  reply  to  remand  application  and  argument  to  the  said
effect  was  recorded  in  the  remand  order  by  the  Magistrate.  The  only  inevitable  conclusion  that  could  be  reached
from  the  said  turn  of  events  is  that  the  pistol  was  still  in  custody  of  the  accused  and  had  never  been  recovered
by  the  police  from  his  farmhouse.  In  the  reply  dated  07.05.1999  filed  by  the  accused  to  the  remand  application,
there  are  interpolations  in  the  reply  in  black  ink  in  two  handwritings  to  the  effect  that  the  pistol  had  already
been  recovered  from  the  person  of  the  accused.  The  assertion  that  the  words  in  two  handwritings  in  black  ink
are  interpolations  gain  strength  from  the  fact  that  nowhere  in  the  remand  order  dated  07.05.1999  has  it  come
that  the  accused  has  taken  the  plea  that  the  pistol  had  already  been  recovered.  It  is  pointed  out  by  the  learned
Solicitor  General  that  the  Courts  below  ought  to  have  drawn  an  adverse  inference  from  the  said  facts  but  have
failed  to  do  so.  Thus  this  evidence  coupled  with  the  testimony  of  Shyan  Munshi,  PW-2,  that  the  person  in  white
T-shirt  who  was  asking  for  whisky  took  out  a  pistol  from  dub  of  his  pant  and  fired  a  shot  in  the  air  and  the
other  witnesses  PWs  1,6,  20  and  24  that  the  person  in  white  T-shirt  was  Manu  Sharma,  a  positive  inference
beyond  reasonable  doubt  has  to  be  drawn  that  Manu  Sharma  fired  from  his  .22"  bore  pistol  which  resulted  in  the
death  of  Jessica  Lal  on  the  fateful  night  of  29/30.04.1999.

57)  Mr.  Ram  Jethmalani,  learned  senior  counsel,  appearing  for  the  accused  pointed  out  that  no  question  has  been
put  to  the  accused  in  his  examination  under  Section  313  Cr.P.C.  with  reference  to  the  pistol  and  shooting  by  him
for  this.  The  State  has  placed  reliance  on  the  following  questions  which  were  specifically  put  to  the  accused
Manu  Sharma  being  Question  Nos.  64,  65,  66,  67  &  72  which  are  as  under:  "Q.64  It  is  further  in  evidence  of
PW-20  that  she  had  identified  you  Manu  Sharma  as  the  person  whom  she  has  tried  to  stop  and  talked  to.  She
added  further  that  the  person  who  was  confronted  by  her  on  the  stairs  was  some  what  like  you  Manu  Sharma
and  also  identified  you  on  08.05.1999  at  PS  Mehrauli.  What  you  have  to  say  in  this  regard?

Ans.  It  is  false  and  incorrect.

Q.65.  It  is  further  in  evidence  of  PW-20  that  the  companion  of  Shyan  Munshi  (you  Manu  Sharma)  was  wearing  T-
shirt  and  she  asked  you  Manu  Sharma  as  to  why  you  were  here  and  why  you  shot  Jessica  and  she  also  asked
you  to  give  her  your  gun  as  she  thought  you  were  having  the  gun.  What  you  have  to  say  in  this  regard?

Ans.  It  is  false  and  incorrect.

Q.66  It  is  further  in  evidence  of  PW  20  that  she  asked  you  Manu  Sharma  again  but  you  kept  quiet  and  shaking
your  hands  that  it  was  not  him  and  thereafter  you  pushed  her  aside  and  went  out  and  she  ran  after  you  but
should  could  not  catch  you.  What  you  have  to  say  in  this  regard?

Ans.  It  is  false  and  incorrect.

Q.67  It  is  further  in  evidence  of  PW-20  that  while  running  behind  you  (Manu  Sharma),  she  reached  the  gate
where  her  husband  was  there,  to  whom  she  told  that  you  (Manu  Sharma)  shot  Jessica  and  asked  her  husband  to
see  in  which  car  you  (Manu  Sharma)  gets  in.  What  you  have  to  say  in  this  regard?
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Ans.  It  is  absolutely  false  and  incorrect."
A  perusal  of  above  questions  and  answers  given  by  Manu  Sharma  were  either  evasive  or  incorrect  and  as  rightly
pointed  out  by  the  learned  Solicitor  General,  an  adverse  inference  deserves  to  be  drawn  for  such  acts  of  the
appellant-Manu  Sharma.

The  implication  of  delay  in  recording  statements

58)  Mr.  Ram  Jethmalani,  learned  senior  counsel  for  the  appellant-Manu  Sharma  by  placing  various  decision
contended  that  the  delay  in  recording  statements  of  witnesses  is  fatal  to  the  case  of  the  prosecution,  when  the
trial  Court  rightly  accepted  the  same,  however,  the  High  Court  committed  an  error  in  ignoring  the  said  vital
aspect.  For  this,  learned  Solicitor  General  submitted  that  the  said  contention  is  based  on  incorrect  understanding
of  law  and  its  wrong  application  to  the  facts  of  this  case.  The  first  judgment  relied  on  by  the  learned  senior
counsel  for  the  appellant-Manu  Sharma  is  in  Ganesh  Bhavan  Patel  vs.  State  of  Maharashtra,  (1978)  4  SCC  371.  In
that  case,  the  witnesses  were  known  and  could  have  been  examined  when  the  Investigating  Officer  visited  the
scene  of  occurrence  or  soon  thereafter.  In  the  present  case,  there  were  about  100  or  more  persons  present  at
the  party.  The  identity  of  all  such  persons  took  substantial  amount  of  time  to  determine.  Consequent  to  the  large
number  of  witnesses,  their  interrogation  also  consequently  took  a  substantial  amount  of  time.  Unlike  the  said
decision,  in  the  present  case,  there  are  no  concomitant  circumstances  to  suggest  that  the  investigator  was
deliberately  making  time  with  a  view  to  give  a  particular  shape  to  the  case.  The  details  of  investigation  conducted
on  each  day  are  very  clearly  brought  out  in  the  evidence  of  the  various  witnesses.  Furthermore,  the  identity  of
the  appellant  as  a  suspect  in  the  present  case  was  not  the  consequence  of  any  delay.  Thus,  the  delay,  if  any,  in
recording  the  evidence  of  witnesses  in  the  present  case  cannot  be  considered  as  an  infirmity  in  the  prosecution
case.

59)  The  judgment  in  Maruti  Rama  Naik  vs.  State  of  Mahrashtra,  (2003)  10  SCC  670,  relied  on  is  also
distinguishable.  The  delay  in  recording  the  statement  in  that  case  was  coupled  with  the  unnatural  conduct  of  the
witness  and  that  was  what  made  the  evidence  of  the  said  witness  unreliable,  which  is  not  so  in  the  present  case.

60)  The  other  judgment  in  Jagjit  Singh  vs.  State  of  Punjab  (2005)  3  SCC  689  is  also  distinguishable.  In  that  case,
the  delay  in  recording  the  evidence  of  PW-6  was  coupled  with  several  other  factors  which  made  her  testimony
unreliable,  including  the  finding  that  she  implicated  the  appellant  only  at  the  prompting  of  her  father  and  that
otherwise  she  had  not  named  the  appellant  as  an  accused.  Furthermore,  there  was  no  explanation  regarding  the
delay  in  that  case.  The  facts  of  that  case  are,  therefore,  clearly  different  from  the  present  case.

61)  The  defence  seeks  to  discredit  the  statement  of  PW-1  Deepak  Bhojwani  on  two  counts,  firstly  that  statement
is  recorded  after  14  days  and  secondly,  there  are  various  improvements,  in  his  statement.  It  is  next  contended  by
the  defence  to  believe  this  man  is  to  disbelieve  Beena  Ramani.  According  to  him,  the  prosecution  did  not  know
even  on  14.05.1999  the  details  of  their  story  and  thus  resulting  in  various  improvements  in  the  testimony  of  this
witness,  in  the  witness  box.  This  contention  of  the  defence  looses  sight  of  the  fact  that  much  prior  to  14.05.1999
Manu  Sharma  had  surrendered  on  06.05.1999  and  had  made  his  disclosures  and  thus  there  could  be  no  question
of  not  knowing  the  facts  on  14.05.1999.  Had  the  witnesses  been  planted,  the  witnesses  would  have  rendered  a
parrot  like  testimony.  PW-1  has  explicitly  stated  that  on  30.04.1999  he  had  told  the  police  at  the  Apollo  Hospital
all  that  he  knew.  This  being  the  case,  it  cannot  be  said  that  the  testimony  of  the  witness  should  be  thrown  out
for  the  delay  in  recording  the  statement  by  the  Police.  Clearly,  PW-1  was  not  an  eye  witness,  this  fact  must  have
been  realized  by  PW-100  and  101,  therefore,  they  felt  no  urgency  in  addressing  this  aspect  of  the  investigation
i.e.,  recording  of  the  statement  of  PW-1.  It  is  stated  by  the  State  that  as  there  were  number  of  witnesses  to  be
examined  the  said  examination  continued  for  days.  Witnesses  Parikshit  Sagar  and  Andleep  Sehgal  were  also
examined  on  14.05.1999.  Further  the  presence  of  Deepak  Bhojwani  can  also  not  be  belied  in  view  of  the
testimony  of  Sahana  Mukherjee  PW-  29  and  Sabrina  Lal  PW-73.  In  any  case,  any  defect  by  delay  in  examination
of  witnesses  in  the  manner  of  investigation  cannot  be  a  ground  to  condemn  the  witness.  Further  Section  162
Cr.P.C.  is  very  clear  that  it  is  not  mandatory  for  the  police  to  record  every  statement.  In  other  words,  law
contemplates  a  situation  where  there  might  be  witnesses  who  depose  in  Court  but  whose  previous  statements
have  not  been  recorded.
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62)  It  is  next  contended  by  the  learned  senior  counsel  for  the  appellant-Manu  Sharma  that  there  was  a  delay  in
recording  the  statement  of  Deepak  Bhojwani  and  his  name  having  not  been  found  from  the  list  of  guests  prepared
by  George  Mailhot,  Ex.  24/A.  It  was  further  pointed  out  that  the  list  was  not  a  conclusive  list  and  was  prepared
by  George  Mailhot  on  the  basis  of  remembrance  and  other  witnesses  have  also  admitted  the  presence  of  Deepak
Bhojwani.  This  is  more  so  relevant  as  the  invited  guests  were  also  entitled  to  bring  guests  with  them.  The
statements  of  witnesses  were  recorded  not  only  by  the  I.O.  himself  but  by  other  officials  as  well  who  were
helping  him  in  investigation.  The  delay  in  recording  the  statement  of  Deepak  Bhojwani  occurred  due  to  natural
flow  of  statements  of  various  witnesses.  The  statement  of  Deepak  Bhojwani  PW-1,  was  recorded  by  ACP  Durga
Prasad  PW-92,  who  stated  the  name  of  Deepak  Bhojwani  occurred  during  the  course  of  interrogation  of  other
guests/witnesses.  The  evidence  of  PW-1  is  relevant  for  a  limited  purpose  i.e.,  proving  the  presence/identity  of
Manu  Sharma  and  his  desire  for  liquor  in  the  party  which  part  of  evidence  has  also  been  given  by  other
witnesses  in  so  many  words,  prior  to  Deepak  Bhojwani  as  well.  The  said  witness  in  his  evidence  has  categorically
stated  as  under:  "Few  of  the  police  officials  came  to  Apollo  Hospital  along  with  the  Ambulance  and  few  of  them
returned  to  Qutub  Colonnade.  I  did  not  make  any  statement  to  the  police  in  Apollo  Hospital.  Since  I  had  not
seen  the  incident  being  taking  place  and  at  Ashlok  and  Apollo  Hospital  discussion  was  going  on  as  to  who  had
done  this  and  it  was  also  being  discussed  that  the  culprit  was  wearing  Blue  Denim  Jean  and  White  Shirt  and  was
fair  and  was  little  short  in  height  then  I  assessed  that  he  was  the  same  person  who  came  to  me  to  arrange
drinks  for  him.  I  had  told  the  police  in  Apollo  Hospital  that  it  was  Manu  Sharma  who  was  with  the  similar
description  as  was  discussed  amongst  friends  on  which  police  had  told  me  that  they  would  call  me."
63)  In  Mohd.  Khalid  Vs.  State  of  W.B.,  (2002)  7  SCC  334,  this  Court  held  that  mere  delay  in  examination  of  the
witnesses  for  a  few  days  cannot,  in  all  cases,  be  termed  to  be  fatal  so  far  as  the  prosecution  is  concerned.  There
may  be  several  reasons.  When  the  delay  is  explained,  whatever  be  the  length  of  the  delay,  the  Court  can  act  on
the  testimony  of  the  witness  if  it  is  found  to  be  cogent  and  credible.  In  Prithvi  vs.  Mam  Raj  ,  (2004)  13  SCC
279,  it  was  held  that  delay  in  recording  the  statement  of  the  witness  can  occur  due  to  various  reasons  and  can
have  several  explanations  and  that  it  is  for  the  Court  to  assess  the  explanation  and,  if  satisfied,  accept  the
statement  of  the  witness.  The  same  principle  has  been  reiterated  in  Ganeshlal  vs.  State  of  Mahrashtra  (1992)  3
SCC  106.

Evaluation  of  Laboratory  reports  and  examination  of  experts.

64)  The  evidence  in  respect  of  two  FSL  reports  is  as  under:

By  letter  dated  06.07.1999,  the  seized  material  was  forwarded  to  CFSL  for  examination  and  expert  opinion  and,
inter  alia,  the  following  queries  were  made  to  be  opined  by  the  CFSL  :  "5.  Please  examined  and  opine  whether
the  two  empties  present  in  parcel  mentioned  at  Sl  No.5  have  been  fired  from  the  same  weapon?

6.  Please  examine  and  opine  whether  the  bullet  lead  in  parcel  No.6  and  the  bullet  empties  in  parcel  No.5  have
been  fired  from  a  standard  five  arm  or  a  countrymade  fire  arm?

7.  Please  examine  and  opine  whether  ejector,  trigger,  chamber,  magazine  or  other  chamber  marks  are  present  on
the  live  bullet  empties  contained  in  parcel  Nos.  6  &  5  respectively?

8.  If  answer  to  querry  No.  7  is  yes  then  whether  these  marks  are  similar  and  caused  by  the  same  fire  arm?"
The  Ballistics  Division  of  CFSL  gave  report  in  respect  of  the  queries  as  under:  "1)  The  .22"  badly  mutilated  lead
bullet  (marked  BC/1)  of  No.3  could  have  been  fired  from  a  standard  .22"

caliber  firearm.

2)  The  two  .22"  cartridge  cases  marked  C/1  and  C/2  have  been  fired  from  two  different  .22"  caliber  standard
firearms.

3)  The  .22"  cartridge  (marked  C/3)  of  parcel  No.5  is  a  live  cartridge  and  no  characteristic  tool  marks  (i.e.  firing
pin,  ejector,  extractor,  breechface,  magazine  or  chamber  marks  etc.)  could  be  observed  on  this  cartridge.
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4)  The  two  .22"  cartridge  cases  (marked  C/1  &  C/2)  of  parcel  No.4  and  the  .22"  cartridge  (marked  C/3)  of  parcel
No.5  have  similar  Head  Stamp  of  `C'  indicating  that  they  are  of  the  same  make.  No  opinion  on  their  series
(lot/batch)  could  however  be  given."
According  to  the  State  the  same  also  contained  inconclusive  opinion.  It  was  pointed  out  that  the  State  has  neither
relied  on  the  report  of  the  expert  Sh.  Rup  Singh  nor  had  filed  it  in  the  trial  Court.  An  application  was  moved  by
the  accused  for  the  supply  of  the  document  and  vide  order  dated  14.01.2000,  the  Metropolitan  Magistrate
directed  that  the  State  will  have  to  supply  all  the  deficient  copies  and  also  the  remaining  CFSL  reports  sent  by
CFSL  to  SHO.  The  opinion  of  Sh.  Rup  Singh,  Ballistic  expert  finally  exhibited  as  Ex.  PW  89/DB  only  says  that  "it
appears  that  the  two  cartridge  cases  are  from  two  different  pistols."  As  rightly  pointed  out  such  a  vague  opinion
of  the  expert  can  neither  be  relied  upon  nor  can  be  any  basis  to  come  to  a  conclusion  that  there  were  two
persons  who  had  fired  two  different  shots.

65)  With  regard  to  Prem  Sagar  Manocha  PW-95,  Ballistic  expert  at  FSL,  Jaipur,  a  specific  query  being  query  No.3
that  whether  both  the  empty  cartridge  cases  have  been  fired  from  the  same  firearm  or  otherwise.  In  the  reply  to
the  said  query,  the  expert  opined  that  no  definite  opinion  could  be  given  on  the  two  .22"  bore  cartridge  cases
C-1  and  C-2  in  order  to  link  with  the  firearm  unless  the  suspected  firearm  is  available  to  examination.  It  was
pointed  out  that  the  trial  Court  puts  a  question  to  the  witness  and  while  putting  the  question  first  gives  a
specific  fact  finding  that  for  reply  to  Query  No.  3,  the  presence  of  the  firearm  was  not  necessary.  This  incorrect
finding  of  fact  given  by  the  trial  Court  based  on  no  expertise  and  had  resulted  in  grave  miscarriage  of  justice.  It
is  well  settled  that  while  giving  reports  after  Ballistic  examination,  the  bullets,  cartridge  case  and  the  cartridges
recovered  and  weapon  of  offence  recovered  are  carefully  examined  and  test  firing  is  done  at  the  FSL  by  the  said
weapon  of  offence  and  then  only  a  specific  opinion  is  given.

66)  It  is  contended  by  the  learned  counsel  for  the  appellant/Manu  Sharma  that  the  prosecution  tried  their  level
best  to  suppress  the  report  of  the  Ballistic  expert  Shri  Rup  Singh  which  was  not  favourable  to  them  and  that  the
same  was  exhibited  at  the  instance  of  the  defence  as  Ex.  PW  89/DB.  It  has  been  further  argued  that  while  the
charge  sheet  was  filed  on  03.08.1999,  the  police  sought  an  expert  opinion  practically  at  the  end  of  the
investigation  i.e.  vide  letter  dated  16.07.1999,  Ex.  PW-89/DA.  At  Sl.  No.  67  of  the  charge  sheet  one  finds  mention
of  the  letters  sent  by  the  SHO  seeking  the  expert  opinion.  The  charge  sheet  was  filed  without  the  expert  opinion.
The  accused  on  seeing  Sl.  No.67,  approached  the  committal  Court  and  asked  for  the  expert  report.  It  has  been
argued  that  the  I.O.  had  received  the  opinion  in  the  first  week  of  December,  1999  but  did  not  file  the  same.  On
21.12.1999,  the  Court  directed  the  prosecution  to  file  the  report.  The  SPP  objected  to  the  same  on  the  ground
that  the  order  required  modification  but  the  same  was  rejected  and  on  14.01.2000,  the  Court  again  directed
supply  of  the  expert  report.  It  has  been  argued  that  since  the  report  did  not  favour  the  prosecution,  the  same
was  withheld.  It  has  been  further  argued  by  the  defence  that  failure  on  the  part  of  the  prosecution  to  bring  on
record  material  which  is  in  favour  of  the  accused  is  a  breach  of  Article  21  of  the  Constitution.  It  has  been
argued  by  the  defence  that  it  was  improper  on  the  part  of  the  prosecution  to  condemn  a  ballistic  expert,  i.e.,
Rup  Singh  without  calling  him  in  for  cross-examination.  It  has  been  further  argued  by  the  defence  that  by  virtue
of  Section  293  Cr.P.C.,  the  report  is  admissible  in  evidence  and  that  the  weapon  is  not  required  to  show  whether
the  two  empties  are  fired  from  the  same  gun  and  the  weapon  is  only  required  when  one  has  to  determine  as  to
whether  a  particular  weapon  was  responsible  for  firing  the  empties  in  question.  The  expert  evidence  is  only  good
if  it  appeals  to  the  judicial  lines;  appreciation  of  such  evidence  can  only  be  the  work  of  the  Court.  Reliance  has
been  placed  on  A.E.G.  Carapiet  vs.  A.Y.  Derderian,  AIR  1961  Calcutta  359  paras  10-14  to  assert  that  every
witness  must  be  cross-examined  before  being  discredited.  The  prosecution  cannot  challenge  the  expert  at  the
stage  of  appeal  when  his  testimony  went  unchallenged  at  the  stage  of  the  trial.  67)  It  has  been  argued  that  the
Court  must  lay  down  in  clear  terms  the  duties  of  a  public  prosecutor  i.e.,  to  tell  the  truth  even  if  the  same  is  in
favour  of  the  accused.  Reliance  has  been  placed  on  Rule  16  of  the  Bar  Council  of  India  Rules  which  are  to  the
said  effect.  Reliance  is  further  placed  on  Attorney  Generals  Guidelines  contained  in  Archbold  Criminal  pleadings
edition  2003  to  say  that  it  is  obligatory  on  the  part  of  the  prosecution  to  disclose  all  the  material.  It  has  been
argued  that  even  after  an  application  under  Section  391  Cr.P.C.  has  been  filed,  the  prosecution  still  chose  not  to
call  the  expert  Rup  Singh  and  cross-examine  him.  Ex.PW-89/DB  supports  PW-2  and  vice  versa,  since  his  evidence
is  corroborated  by  the  expert  report.  Attention  of  the  Court  was  invited  to  the  results  of  the  examination.  As
regards  the  2nd  opinion  given  by  PW-95,  it  has  been  argued  that  this  court  must  assume  that  the  prosecution

279



Sidhartha Vashisht @ Manu Sharma V. State (NCT of Delhi)

Printed For: Naman Joshi 26-08-2020 On: 02:00:AM

sought  a  favourable  opinion  from  the  said  witness.  The  said  witness  obliged  them  and  created  confusion  by  saying
that  no  conclusive  opinion  can  be  given  without  examining  the  weapon  in  question.

67)  It  was  pointed  out  by  the  State  that  the  said  report  of  Rup  Singh  is  inadmissible  in  law  since  it  is  a
photocopy  and,  therefore,  does  not  fall  within  the  purview  of  a  report  in  terms  of  Section  293  of  the  Code.  In
other  words,  in  terms  of  the  relevant  provisions  of  the  Indian  Evidence  Act  unless  the  original  document  is  placed
for  the  scrutiny  of  the  Court,  no  reliance  can  be  placed  on  the  photocopy  without  leading  proper  secondary
evidence  in  this  regard.  In  any  case,  both  Section  293  and  Section  294  of  the  Code  which  dispense  with  formal
proof  of  documents  under  certain  circumstances  make  it  abundantly  clear  that  the  documents  sought  to  be  relied
upon  must  be  the  originals.  Assuming  for  the  sake  of  the  argument,  though  not  admitting,  that  the  said  report  of
Rup  Singh,  i.e.  Ex.  PW-  89/DB  is  admissible  even  though  a  photocopy  has  been  placed  on  record  and  even
though  nowhere  it  has  come  in  evidence  that  the  same  i.e.  the  photocopy  has  been  compared  and  scrutinized
with  the  original  by  the  Court  and  then  placed  on  record,  the  same  still  looses  all  credence  in  the  light  of  the
fact  that  a  perusal  of  the  forwarding  letter  and  report  would  show  that  there  seems  to  have  been  some
tampering  with  the  said  documents  since  the  sequence  of  numbering  of  the  parcels  as  between  the  forwarding
letter  and  the  report  has  been  changed  by  somebody  which  fact  remains  unexplained  as,  therefore,  casts  a  further
doubt  on  the  genuineness  of  the  said  report.  The  report  itself  with  regard  to  query  No.3  shows  that  "it  appears
that  the  two  cartridge  cases  C-1  and  C-2  have  been  fired  by  two  different  weapons".  This  opinion  of  the  expert
was  vague  and  on  the  basis  of  said  opinion  no  credence  can  be  lent  to  the  fact  adverted  to  by  the  defence  that
there  were  two  persons  who  fired  two  different  shots  from  two  different  weapons.  Moreover  the  said  report  is
oddly  silent  on  query  No.7  of  the  forwarding  letter  wherein  it  was  specifically  asked  about  the  various  markings
on  the  live  cartridge  and  the  bullet  empties.  The  stand  of  the  defence  that  to  opine  the  two  cartridge  cases  are
from  the  same  weapon  or  not  the  pistol  is  not  required  and  the  pistol  is  only  required  when  the  opinion  is
sought  whether  they  are  from  that  particular  weapon  or  not  cannot  be  accepted.  It  is  well  settled  that  when
pressure  is  built  inside  the  cartridge  case,  which  results  in  the  pushing  out  of  the  bullet  from  the  barrel,  there  is
difference  in  the  marks  to  the  extent  that  it  may  be  either  clear  or  unclear  and  flattened  or  deepened  thus  no
opinion  can  be  rendered  on  account  of  this  dissimilarity  in  the  absence  of  the  weapon  of  offence  and  test  firing.
Further  once  the  report  of  Rup  Singh  is  rendered  inadmissible  the  two  gun  theory  of  the  defence  becomes  wholly
inadmissible  and  what  remains  is  that  the  two  empties  found  at  the  spot  are  .22"  bore  cartridges,  that  the  live
bullet  found  in  the  Tata  Safari  is  a  .22"  cartridge  and  that  the  gun  belonging  to  the  appellant  is  a  .22"  bore
pistol  which  was  used  for  the  commission  of  the  crime  of  murder  of  Jessica  Lal.

68)  The  prosecution  obtained  another  opinion  from  FSL  Rajasthan  and  the  queries  made  are  as  under:  "1.  Please
examine  and  opine  the  bore  of  the  two  empty  cartridges  present  in  the  sealed  parcel.

2.  Please  opine  whether  these  two  empty  cartridges  have  been  fired  from  a  pistol  or  a  revolver.

3.  Whether  both  the  empty  cartridges  have  been  fired  from  the  same  fire  arm  or  otherwise."
In  response  to  these  queries,  the  expert  opinion  of  the  FSL,  Rajasthan  is  as  under:  "1.  The  caliber  of  two
cartridge  cases  (C/1  and  C/2)  is  .22.

2.  These  two  cartridge  cases  (C/1  and  C/2)  appear  to  have  been  fired  from  a  pistol

3.  No  definite  opinion  could  be  given  on  two  .22  cartridge  cases  (C/1  and  C/2)  in  order  to  link  with  firearm
unless  the  suspected  firearm  is  available  for  examination."
It  was  pointed  out  by  the  State  that  this  opinion  also  was  inconclusive  in  nature.  In  the  worksheet,  it  was
categorically  recorded  that  the  Investigating  Officer  be  informed  to  make  available  the  suspected  fire  arm  used  for
definite  opinion  on  linking  of  C-1  and  C-2  with  the  same  fire  arm  or  otherwise.  The  worksheet  also  records  that
the  fire  arm  involved  be  sent  for  definite  opinion.  At  this  juncture,  it  is  relevant  to  note  that  the  trial  Court
posed  a  leading  question  as  under:  "  Q.  From  reply  to  query  No.3  the  presence  of  the  fire  arm  was  not
necessary.  The  question  was  whether  the  two  empty  cartridges  have  been  fired  from  one  instrument  or  from
different  instruments?
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Ans.  The  question  is  now  clear  to  me.  I  can  answer  the  query  here  and  now.  These  two  cartridge  cases  were
examined  physically  and  under  sterio  and  comparison  microscope  to  study  and  observe  and  compare  the  evidence
and  the  characteristics  marks  present  on  them  which  have  been  printed  during  firing.  After  comparison,  I  am  of
the  opinion  that  these  two  cartridge  cases  C/1  and  C/2  appeared  to  have  been  fired  from  two  different  fire  arms."
The  said  witness  in  further  cross-examination  replied  as  under:  "There  is  nothing  in  the  record  of  the  Court  on
my  report  on  the  basis  of  which  I  had  given  this  finding  that  C/1  and  C/2  were  fired  from  two  different  fire
arms"  The  said  witness  in  further  cross-examination  deposes  that  no  photographs  were  taken  or  there  is  any
other  evidence  to  show  the  basis  of  opinion  given  by  the  witness  before  the  trial  Court.

69)  The  learned  senior  counsel  for  the  appellant-accused  has  contended  that  the  contention  of  the  prosecution
that  the  trial  Court  could  not  have  asked  the  particular  Court  question  to  PW-95  is  contrary  to  Section  165
Cr.P.C.  inasmuch  as  the  power  of  Judge  is  very  wide.  It  has  been  further  argued  by  the  defence  that  the  duties
of  a  Presiding  officer  are  set  out  in  Section  165  of  the  Indian  Evidence  Act.  Reliance  is  sought  to  be  placed  on
Ram  Chander  vs.  State  of  Haryana,  AIR  1981  SC  1036.  It  has  been  argued  that  the  judge  knew  that  the  issue
was  whether  two  empties  were  fired  from  the  same  gun.  It  has  been  further  argued  that  the  judge  has  seen  EX.
PW-  89/DB  and,  therefore,  any  judge  would  have  noticed  that  the  controversy  was  whether  these  two  bullets  were
fired  from  the  same  weapon  or  not.  The  Judge  also  found  out  that  this  query  went  to  the  CFSL  and  CFSL
answered  the  same.  It  has  been  argued  that,  therefore,  the  Judge  knew  that  to  answer  this  query  weapon  was
not  required.  It  has  been  argued  that  the  Court  must  read  in  between  the  lines.

70)  It  is  pointed  out  by  the  State  that  the  contention  of  the  prosecution  was  that  the  trial  Court  could  not  have
first  put  a  specific  finding  of  its  own  opinion  to  the  expert  witness  and  then  ask  him  questions.  Learned  Solicitor
General  pointed  out  that  in  the  attempt  of  the  trial  Court  to  extract  the  truth  from  the  said  witness,  it
misdirected  itself  in  law  by  posing  such  a  question.  This  is  impermissible  even  as  per  the  judgment  in  Ram
Chander  (supra)  relied  on  by  the  defence.  This  judgment  is  in  fact  in  favour  of  the  prosecution  since  the  same
clearly  puts  an  embargo  on  the  power  of  a  judge  to  ask  questions  so  as  to  frighten,  coerce,  confuse  or  intimidate
the  witness.  The  danger  inherent  in  a  judge  adopting  a  much  too  stern  an  attitude  towards  witness  has  been  duly
explained  in  the  said  decision.  The  judge  cannot  ask  questions  which  may  confuse  a  witness.  The  argument  that
the  judge  knew  that  the  issue  in  question  was  whether  the  two  empties  found  on  the  spot  were  fired  from  the
same  gun  is  wrong  and  misleading.  The  judge  knew  that  as  per  the  charge  framed  against  Manu  Sharma  it  was
he  alone  who  was  charged  with  the  possession  and  use  of  a  gun.  The  judge  also  knew  that  the  first  expert
opinion  was  brought  on  record  at  the  instance  of  the  accused;  the  judge  further  knew  that  PW-95  had  stated  in
no  uncertain  terms  that  no  opinion  can  be  given  as  regards  the  two  empties  without  receipt  of  the  weapon  of
offence.  In  spite  of  knowing  all  this,  the  judge  first  put  a  finding  of  its  own  to  the  witness  that  he  did  not  need
the  firearm  in  question  in  order  to  reply  as  to  whether  the  two  empties  were  fired  from  the  same  gun  i.e.,  a  gun
and  not  the  gun.  The  Court  exceeded  its  power  under  Section  165  of  the  Evidence  Act  by  putting  the  question
after  giving  its  own  finding.

71)  On  behalf  of  the  prosecution,  it  is  pointed  out  that  the  entire  argument  of  the  accused  that  an  expert  opinion
was  sought  at  the  fag  end  of  the  charge  sheet  to  seek  a  favourable  opinion  in  favour  of  the  prosecution  in  fact
suggests  that  the  I.O.  in  question  was  oblivious  of  the  fact  that  such  an  opinion  could  work  to  the  detriment  of
the  case  of  the  prosecution  i.e.  two  empties  having  been  fired  from  the  same  weapon  of  offence  belonging  to
accused  Manu  Sharma.  The  fact  that  the  I.O.  sought  to  mention  at  S.No.  67  of  the  list  of  documents  in  the
Charge  Sheet  about  the  forwarding  letter  to  the  expert  only  suggests  that  the  prosecution  had  no  intention  of
carrying  out  the  act  of  seeking  an  expert  opinion,  is  hiding.  The  discretion  on  the  part  of  the  I.O.  and  the
superior  officers  was  rightly  exercised  when  they  decided  not  to  file  the  expert  report  since  they  realized  that  the
expert  report  is  ambiguous  as  it  uses  the  term  "appear"  when  it  suggests  that  the  two  empties  appear  to  have
been  fired  from  different  weapons.  Clearly  the  said  opinion  was  far  from  conclusive  and  would  have  only  created
confusion  in  the  case  of  the  prosecution.  Thereafter  a  second  opinion  was  sought  wherein  the  expert  i.e.  PW-95
opined  that  a  conclusive  opinion  can  only  be  given  after  the  receipt  of  the  weapon  of  offence.  The  argument  that
the  weapon  of  offence  is  not  required  to  determine  whether  the  two  bullets  have  been  fired  from  the  same  gun
is  based  on  the  wrong  premise  that  the  two  empties  would  necessarily  consist  of  features  which  would  enable  an
expert  in  determining  the  said  fact.  For  instance,  as  in  the  case  of  a  handwriting  expert  who  has  to  give  an
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opinion  about  two  different  sets  of  near  identical  questioned  documents  and  as  to  whether  the  same  belong  to
different  persons,  if  the  argument  of  the  accused  has  to  be  accepted  then  the  expert  should  be  able  to  give  such
an  opinion  without  having  in  his  possession  the  specimen  handwriting  and  the  admitted  handwriting  of  the
accused.  It  is  stated  that  such  an  approach  would  render  the  opinion  as  that  of  a  layman  and  not  an  expert.
Similar  would  be  case  of  a  finger  print  expert  who  undertakes  the  process  of  discovering  two  different  sets  of
finger  print  which  are  in  question,  without  having  the  specimen  or  the  admitted  finger  print  of  the  accused  in
question.  In  other  words,  an  expert  is  only  an  expert  if  he  follows  the  well  accepted  guidelines  to  arrive  at  a
conclusion  and  supports  the  same  with  logical  reasoning  which  is  a  requirement  of  law  as  laid  down  in  the
Indian  Evidence  Act.  In  the  present  case,  the  moment  Rup  Singh  uses  the  word  "appear"  his  opinion  unsupported
by  reasons  becomes  inconclusive  and  stands  discredited  for  the  purpose  of  placing  reliance  on.  The  opinion  of
Rup  Singh  was  at  query  No.7  as  to  "please  examine  and  opine  whether  ejector,  trigger,  chamber,  magazine  or
other  tool  marks  are  present  on  the  live  bullet  and  the  bullet  empties  contained  in  parcel  Nos.  6  &  5
respectively."  Though  Shri  Rup  Singh  has  given  opinion  qua  query  No.5  that  the  two  .22"  cartridge  cases  appears
to  have  been  fired  from  two  different  .22"  caliber  standard  firearms  but  his  opinion  is  completely  silent  on  the
marks  i.e.  ejector,  trigger,  chamber,  magazine  or  other  tool  marks  on  the  bullet  empties  (Ex.  PW  89/DB).  Clearly
an  option  was  available  to  the  accused  under  Section  293  Cr.P.C.  to  call  for  the  witness  and  ascertain  from  his
for  sure  that  the  two  empties  were  in  fact  fire  from  two  different  weapons,  however,  the  accused  did  not  choose
to  do  so  in  terms  of  Section  293  Cr.P.C.  In  any  case,  the  opinion  of  Rup  Singh  as  of  today  is  of  little  use  to  the
accused  for  the  reasons  stated  above  and  since  it  is  both  inconclusive  and  unsupported  by  any  reasoning
whatsoever  and,  therefore,  cannot  appeal  to  the  judicial  mind  of  this  Court.  Similar  is  the  case  with  the  expert
opinion  of  PW-95  which  is  again  inconclusive.  There  is  no  evidence  on  record  to  suggest  that  PW-95  gave  an
opinion  to  oblige  the  prosecution.  On  the  contrary,  his  response  to  the  Court  question  reveals  that  he  was
extremely  confused  as  to  the  issue  which  had  to  be  addressed  by  him  in  the  capacity  of  an  expert.  In  the
concluding  part  of  his  testimony  he  reaffirms  the  opinion  given  by  him  which  is  that  without  test  firing  the
empties  from  the  weapon  of  offence  no  conclusive  opinion  can  be  given.

72)  It  is  pertinent  to  note  that  the  testimony  of  the  experts  i.e.,  Rup  Singh  exhibited  as  Ex.PW-89/DB  and  PW-95
Prem  Sagar  Minocha  exhibited  as  Wx  PW-95/C-1  in  inconclusive.  The  expert  PW-95  Prem  Sagar  Minocha  has
stated  in  his  report  that  it  is  only  on  receiving  the  weapon  of  offence  that  a  conclusive  opinion  as  to  whether  the
two  empties  (cartridge  cases)  found  at  the  spot  were  fired  from  the  same  weapon  or  from  two  different  weapons
could  be  given.

73)  The  defence  seeks  to  reply  upon  the  testimony  of  PW-  2  with  regard  to  the  two  gun  theory  put  forward.  In
this  regard,  the  defence  seeks  to  corroborate  the  said  part  of  PW-2's  testimony  with  the  testimony  of  the  two
ballistic  experts.  It  has  also  been  contended  by  the  defence  that  the  testimony  of  a  hostile  witness  must  be
corroborated  by  the  other  reliable  evidence  on  record  in  order  to  be  admissible.  The  law  is  very  clear  that  where
a  witness  for  the  prosecution  turns  hostile,  the  Court  may  rely  upon  so  much  of  the  testimony,  which  supports
the  case  of  the  prosecution  and  is  corroborated  by  other  evidence.  PW-2's  testimony  as  regards  the  identity  of  the
person  shooting,  is  certainly  not  corroborated  by  the  testimony  of  the  experts  since  both  the  experts  have  given
opinions  which  cannot  qualify  as  conclusive  opinion  of  experts.

Role  of  Public  Prosecutor  and  his  duty  of  disclosure:

74)  It  was  argued  by  Mr.  Ram  Jethmalani,  learned  senior  counsel  for  the  appellant-Manu  Sharma  that  the
prosecutor  had  suppressed  vital  evidence  relating  to  the  laboratory  reports  which  were  useful  for  the  defence  in
order  to  establish  the  innocence  of  the  accused.  Learned  senior  counsel  further  argued  that  the  prosecutor  had
not  complied  with  his  duty  thus  violating  fair  trial  and  vitiating  the  trial  itself.

75)  It  is  thus  important  for  us  to  address  the  role  of  a  prosecutor,  disclosure  requirements  if  placed  by  the
prosecutor  and  the  role  of  a  judge  in  a  criminal  trial.

76)  A  public  prosecutor  is  appointed  under  Section  24  of  the  Code  of  Criminal  Procedure.  Thus,  Public  Prosecutor
is  a  statutory  office  of  high  regard.  This  Court  has  observed  the  role  of  a  prosecutor  in  Shiv  Kumar  v.  Hukam
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Chand  and  Anr.,  (1999)  7  SCC  467  as  follows:  "13.  From  the  scheme  of  the  Code  the  legislative  intention  is
manifestly  clear  that  prosecution  in  a  Sessions  Court  cannot  be  conducted  by  any  one  other  than  the  Public
Prosecutor.  The  legislature  reminds  the  State  that  the  policy  must  strictly  conform  to  fairness  in  the  trial  of  an
accused  in  a  Sessions  Court.  A  Public  Prosecutor  is  not  expected  to  show  a  thirst  to  reach  the  case  in  the
conviction  of  the  accused  somehow  or  the  other  irrespective  of  the  true  facts  involved  in  the  case.  The  expected
attitude  of  the  Public  Prosecutor  while  conducting  prosecution  must  be  couched  in  fairness  not  only  to  the  Court
and  to  the  investigating  agencies  but  to  the  accused  as  well.  If  an  accused  is  entitled  to  any  legitimate  benefit
during  trial  the  Public  Prosecutor  should  not  scuttle/conceal  it.  On  the  contrary,  it  is  the  duty  of  the  Public
Prosecutor  to  winch  it  to  the  force  and  make  it  available  to  the  accused.  Even  if  the  defence  counsel  overlooked
it,  Public  Prosecutor  has  the  added  responsibility  to  bring  it  to  the  notice  of  the  Court  if  it  comes  to  his
knowledge,  A  private  counsel,  if  allowed  frees  hand  to  conduct  prosecution  would  focus  on  bringing  the  case  to
conviction  even  if  it  is  not  a  fit  case  to  be  so  convicted.  That  is  the  reason  why  Parliament  applied  a  bridle  on
him  and  subjected  his  role  strictly  to  the  instructions  given  by  the  Public  Prosecutor."
This  Court  has  also  held  that  the  prosecutor  does  not  represent  the  investigation  agencies,  but  the  State.  This
Court  in  Hitendra  Vishnu  Thakur  and  Others  v.  State  of  Maharashtra  and  Others,  (1994)  4  SCC  602  held:  "22.  ...
A  public  prosecutor  is  an  important  officer  of  the  State  Govt.  and  is  appointed  by  the  State  under  the  CrPC.  He
is  not  a  part  of  the  investigating  agency.  He  is  an  independent  statutory  authority.  The  public  prosecutor  is
expected  to  independently  apply  his  mind  to  the  request  of  the  investigating  agency  before  submitting  a  report  to
the  court  for  extension  of  time  with  a  view  to  enable  the  investigating  agency  to  complete  the  investigation.  He
is  not  merely  a  post  office  or  a  forwarding  agency.  A  public  prosecutor  may  or  may  not  agree  with  the  reasons
given  by  the  investigating  officer  for  seeking  extension  of  time  and  may  find  that  the  investigation  had  not
progressed  in  the  proper  manner  or  that  there  has  been  unnecessary,  deliberate  or  avoidable  delay  in  completing
the  investigation"
Therefore,  a  public  prosecutor  has  wider  set  of  duties  than  to  merely  ensure  that  the  accused  is  punished,  the
duties  of  ensuring  fair  play  in  the  proceedings,  all  relevant  facts  are  brought  before  the  court  in  order  for  the
determination  of  truth  and  justice  for  all  the  parties  including  the  victims.  It  must  be  noted  that  these  duties  do
not  allow  the  prosecutor  to  be  lax  in  any  of  his  duties  as  against  the  accused.

77)  It  is  also  important  to  note  the  active  role  which  is  to  be  played  by  a  court  in  a  criminal  trial.  The  court
must  ensure  that  the  prosecutor  is  doing  his  duties  to  the  utmost  level  of  efficiency  and  fair  play.  This  Court,  in
Zahira  Habibulla  H.  Sheikh  and  Anr.  v.  State  of  Gujarat  and  Ors.,  (2004)  4  SCC  158,  has  noted  the  daunting  task
of  a  court  in  a  criminal  trial  while  noting  the  most  pertinent  provisions  of  the  law.  It  is  useful  to  reproduce  the
passage  in  full:  "43.  The  Courts  have  to  take  a  participatory  role  in  a  trial.  They  are  not  expected  to  be  tape
recorders  to  record  whatever  is  being  stated  by  the  witnesses.  Section  311  of  the  Code  and  Section  165  of  the
Evidence  Act  confer  vast  and  wide  powers  on  Presiding  Officers  of  Court  to  elicit  all  necessary  materials  by
playing  an  active  role  in  the  evidence  collecting  process.  They  have  to  monitor  the  proceedings  in  aid  of  justice
in  a  manner  that  something,  which  is  not  relevant,  is  not  unnecessarily  brought  into  record.  Even  if  the
prosecutor  is  remiss  in  some  ways,  it  can  control  the  proceedings  effectively  so  that  ultimate  objective  i.e.  truth
is  arrived  at.  This  becomes  more  necessary  the  Court  has  reasons  to  believe  that  the  prosecuting  agency  or  the
prosecutor  is  not  acting  in  the  requisite  manner.  The  Court  cannot  afford  to  be  wishfully  or  pretend  to  be
blissfully  ignorant  or  oblivious  to  such  serious  pitfalls  or  dereliction  of  duty  on  the  part  of  the  prosecuting
agency.  The  prosecutor  who  does  not  act  fairly  and  acts  more  like  a  counsel  for  the  defence  is  a  liability  to  the
fair  judicial  system,  and  Courts  could  not  also  play  into  the  hands  of  such  prosecuting  agency  showing
indifference  or  adopting  an  attitude  of  total  aloofness.

44.  The  power  of  the  Court  under  Section  165  of  the  Evidence  Act  is  in  a  way  complementary  to  its  power
under  Section  311  of  the  Code.  The  section  consists  of  two  parts  i.e.  (i)  giving  a  discretion  to  the  Court  to
examine  the  witness  at  any  stage  and  (ii)  the  mandatory  portion  which  compels  the  Courts  to  examine  a  witness
if  his  evidence  appears  to  be  essential  to  the  just  decision  of  the  Court.  Though  the  discretion  given  to  the  Court
is  very  wide,  the  very  width  requires  a  corresponding  caution.  In  Mohan  Lal  v.  Union  of  India,this  Court  has
observed,  while  considering  the  scope  and  ambit  of  Section  311,  that  the  very  usage  of  the  word  such  as,  "any
Court"  "at  any  stage",  or  "any  enquiry  or  trial  or  other  proceedings"  "any  person"  and  "any  such  person"  clearly
spells  out  that  the  Section  has  expressed  in  the  widest  possible  terms  and  do  not  limit  the  discretion  of  the
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Court  in  any  way.  However,  as  noted  above,  the  very  width  requires  a  corresponding  caution  that  the
discretionary  powers  should  be  invoked  as  the  exigencies  of  justice  require  and  exercised  judicially  with
circumspection  and  consistently  with  the  provisions  of  the  Code.  The  second  part  of  the  section  does  not  allow
any  discretion  but  obligates  and  binds  the  Court  to  take  necessary  steps  if  the  fresh  evidence  to  be  obtained  is
essential  to  the  just  decision  of  the  case  -  'essential',  to  an  active  and  alert  mind  and  not  to  one  which  is  bent
to  abandon  or  abdicate.  Object  of  the  Section  is  to  enable  the  court  to  arrive  at  the  truth  irrespective  of  the  fact
that  the  prosecution  or  the  defence  has  failed  to  produce  some  evidence  which  is  necessary  for  a  just  and  proper
disposal  of  the  case.  The  power  is  exercised  and  the  evidence  is  examined  neither  to  help  the  prosecution  nor
the  defence,  if  the  Court  feels  that  there  is  necessity  to  act  in  terms  of  Section  311  but  only  to  subserve  the
cause  of  justice  and  public  interest.  It  is  done  with  an  object  of  getting  the  evidence  in  aid  of  a  just  decision
and  to  upheld  the  truth.

45.  It  is  not  that  in  every  case  where  the  witness  who  had  given  evidence  before  Court  wants  to  change  his
mind  and  is  prepared  to  speak  differently,  that  the  Court  concerned  should  readily  accede  to  such  request  by
lending  its  assistance.  If  the  witness  who  deposed  one  way  earlier  comes  before  the  appellate  Court  with  a  prayer
that  he  is  prepared  to  give  evidence  which  is  materially  different  from  what  he  has  given  earlier  at  the  trial  with
the  reasons  for  the  earlier  lapse,  the  Court  can  consider  the  genuineness  of  the  prayer  in  the  context  as  to
whether  the  party  concerned  had  a  fair  opportunity  to  speak  the  truth  earlier  and  in  an  appropriate  case  accept
it.  It  is  not  that  the  power  is  to  be  exercised  in  a  routine  manner,  but  being  an  exception  to  the  ordinary  rule  of
disposal  of  appeal  on  the  basis  of  records  received  in  exceptional  cases  or  extraordinary  situation  the  Court  can
neither  feel  powerless  nor  abdicate  its  duty  to  arrive  at  the  truth  and  satisfy  the  ends  of  justice.  The  Court  can
certainly  be  guided  by  the  metaphor,  separate  the  grain  from  the  chaff,  and  in  a  case  which  has  telltale  imprint
of  reasonableness  and  genuineness  in  the  prayer,  the  same  has  to  be  accepted,  at  least  to  consider  the  worth,
credibility  and  the  acceptability  of  the  same  on  merits  of  the  material  sought  to  be  brought  in.

46.  Ultimately,  as  noted  above,  ad  nauseam  the  duty  of  the  Court  is  to  arrive  at  the  truth  and  subserve  the  ends
of  justice.  Section  311  of  the  Code  does  not  confer  any  party  any  right  to  examine,  cross-examine  and  re-examine
any  witness.  This  is  a  power  given  to  the  Court  not  to  be  merely  exercised  at  the  bidding  of  any  one
party/person  but  the  powers  conferred  and  discretion  vested  are  to  prevent  any  irretrievable  or  immeasurable
damage  to  the  cause  of  society,  public  interest  and  miscarriage  of  justice.  Recourse  may  be  had  by  Courts  to
power  under  this  section  only  for  the  purpose  of  discovering  relevant  facts  or  obtaining  proper  proof  of  such  facts
as  are  necessary  to  arrive  at  a  justice  decision  in  the  case.

47.  Section  391  of  the  Code  is  another  salutary  provision  which  clothes  the  Courts  with  the  power  of  effectively
decide  an  appeal.  Though  Section  386  envisages  the  normal  and  ordinary  manner  and  method  of  disposal  of  an
appeal,  yet  it  does  not  and  cannot  be  said  to  exhaustively  enumerate  the  modes  by  which  alone  the  Court  can
deal  with  an  appeal.  Section  391  is  one  such  exception  to  the  ordinary  rule  and  if  the  appellate  Court  considers
additional  evidence  to  be  necessary,  the  provisions  in  Section  386  and  Section  391  have  to  be  harmoniously
considered  to  enable  the  appeal  to  be  considered  and  disposed  of  also  in  the  light  of  the  additional  evidence  as
well.  For  this  purpose  it  is  open  to  the  appellate  Court  to  call  for  further  evidence  before  the  appeal  is  disposed
of.  The  appellate  Court  can  direct  the  taking  up  of  further  evidence  in  support  of  the  prosecution;  a  fortiori  it  is
open  to  the  court  to  direct  that  the  accused  persons  may  also  be  given  a  chance  of  adducing  further  evidence.
Section  391  is  in  the  nature  of  an  exception  to  the  general  rule  and  the  powers  under  it  must  also  be  exercised
with  great  care,  specially  on  behalf  of  the  prosecution  lest  the  admission  of  additional  evidence  for  the
prosecution  operates  in  a  manner  prejudicial  to  the  defence  of  the  accused.  The  primary  object  of  Section  391  is
the  prevention  of  guilty  man's  escape  through  some  careless  or  ignorant  proceedings  before  a  Court  or  vindication
of  an  innocent  person  wrongfully  accused.  Where  the  court  through  some  carelessness  or  ignorance  has  omitted
to  record  the  circumstances  essential  to  elucidation  of  truth,  the  exercise  of  powers  under  Section  391  is
desirable.

48.  The  legislature  intent  in  enacting  Section  391  appears  to  be  the  empowerment  of  the  appellate  court  to  see
that  justice  is  done  between  the  prosecutor  and  the  persons  prosecuted  and  if  the  appellate  Court  finds  that
certain  evidence  is  necessary  in  order  to  enable  it  to  give  a  correct  and  proper  findings,  it  would  be  justified  in

284



Sidhartha Vashisht @ Manu Sharma V. State (NCT of Delhi)

Printed For: Naman Joshi 26-08-2020 On: 02:00:AM

taking  action  under  Section  391.

49.  There  is  no  restriction  in  the  wording  of  Section  391  either  as  to  the  nature  of  the  evidence  or  that  it  is  to
be  taken  for  the  prosecution  only  or  that  the  provisions  of  the  Section  are  only  to  be  invoked  when  formal  proof
for  the  prosecution  is  necessary.  If  the  appellate  Court  thinks  that  it  is  necessary  in  the  interest  of  justice  to
take  additional  evidence  it  shall  do  so.  There  is  nothing  in  the  provision  limiting  it  to  cases  where  there  has  been
merely  some  formal  defect.  The  matter  is  one  of  the  discretion  of  the  appellate  Court.  As  re-iterated  supra  the
ends  of  justice  are  not  satisfied  only  when  the  accused  in  a  criminal  case  is  acquitted.  The  community  acting
through  the  State  and  the  public  prosecutor  is  also  entitled  to  justice.  The  cause  of  the  community  deserves  equal
treatment  at  the  hands  of  the  Court  in  the  discharge  of  its  judicial  functions."
78)  The  appellants  have  placed  heavy  reliance  on  the  position  in  England  to  argue  that  there  is  a  wide  duty  of
disclosure  on  the  public  prosecutor.  It  was  argued  that  any  non-disclosure  of  evidence,  whether  or  not  it  is  relied
upon  by  the  prosecution,  must  be  made  available  to  the  defense.  In  the  absence  of  this,  it  was  argued,  there
would  be  a  violation  of  the  right  to  fair  trial.

79)  In  the  light  of  this  argument,  let  us  examine  the  exact  nature  of  the  duty  of  disclosure  on  the  public
prosecutor  in  ordinary  cases  of  criminal  trial.  The  Cr.P.C.  imposes  a  statutory  obligation  on  the  public  prosecutor
to  disclose  certain  evidence  to  the  defense.  This  is  brought  out  by  sections  207  and  208  as  follows:  "207.  Supply
to  the  accused  of  copy  of  police  report  and  other  documents.

In  any  case  where  the  proceeding  has  been  instituted  on  a  police  report,  the  Magistrate  shall  without  delay
furnish  to  the  accused,  free  of  cost,  a  copy  of  each  of  the  following.

(i)  The  police  report;

(ii)  The  first  information  report  recorded  under  section  154:

(iii)  The  statements  recorded  under  sub-section  (3)  of  section  161  of  all  persons  whom  the  prosecution  proposes
to  examine  as  its  witnesses,  excluding  there  from  any  part  in  regard  to  which  a  request  for  such  exclusion  has
been  made  by  the  police  officer  under  sub-  section  (6)  of  section  173.

(iv)  The  confessions  and  statements,  if  any,  recorded  under  section  164;

(v)  Any  other  document  or  relevant  extract  thereof  forwarded  to  the  Magistrate  with  the  police  report  under  sub-
section  (5)  of  section  173:

Provided  that  the  Magistrate  may,  after  perusing  any  such  part  of  a  statement  as  is  referred  to  in  clause  (iii)  and
considering  the  reasons  given  by  the  police  officer  for  the  request,  direct  that  a  copy  of  that  part  of  the
statement  or  of  such  portion  thereof  as  the  Magistrate  thinks  proper,  shall  be  furnished  to  the  accused:

Provided  further  that  if  the  Magistrate  is  satisfied  that  any  document  referred  to  in  Clause  (v)  is  Voluminous,  he
shall,  instead  of  furnishing  the  accused  with  a  copy  thereof',  direct  that  he  will  only  be  allowed  to  inspect  it
either  personally  or  through  pleader  in  court."

"208.  Supply  of  copies  of  statements  and  documents  to  accused  in  other  cases  triable  by  court  of  Session.

Where,  in  a  case  instituted  otherwise  than  on  a  police  report,  it  appears  to  the  Magistrate  issuing  process  under
section  204  that  the  offence  is  triable  exclusively  by  the  Court  of  Session,  the  Magistrate  shall  without  delay
furnish  to  the  accused,  free  of  cost,  a  copy  of  each  of  the  following.

(i)  The  statements  recorded  under  section  200  or  section  202,  or  all  persons  examined  by  the  Magistrate;

(ii)  The  statements  and  confessions,  if  any,  recorded  under  section  161  or  section  164;

285



Sidhartha Vashisht @ Manu Sharma V. State (NCT of Delhi)

Printed For: Naman Joshi 26-08-2020 On: 02:00:AM

(iii)  Any  documents  produced  before  the  Magistrate  on  which  the  prosecution  proposes  to  rely:

Provided  that  if  the  Magistrate  is  satisfied  that  any  such  document  is  voluminous,  he  shall,  instead  of  furnishing
the  accused  with  a  copy  thereof,  direct  that  he  will  only  be  allowed  to  inspect  it  either  personally  or  through
pleader  in  court."

"Rule  16  of  the  Bar  Council  of  India  Rules.

Rule  16  of  the  Chapter  II,  part  VI  of  the  Bar  Council  of  India  Rules  under  the  Advocates  Act,  1961  is  as  under:

16.  An  advocate  appearing  for  the  prosecution  of  a  criminal  trial  shall  so  conduct  the  prosecution  that  it  does  not
lead  to  conviction  of  the  innocent.  The  suppression  of  material  capable  of  establishing  the  innocence  of  the
accused  shall  be  scrupulously  avoided."
Therefore,  it  is  clear  that  the  Code  &  the  Bar  Council  of  India  Rules  provide  a  wide  duty  of  disclosure.  But  this
duty  is  limited  to  evidence  on  which  the  prosecutor  proposes  to  place  reliance  during  the  trial.  Mr.  Ram
Jethmalani  argued  that  this  duty  extends  beyond  these  provisions,  and  includes  even  that  evidence  which  may  not
have  been  used  by  the  prosecutor  during  the  trial.  As  we  have  already  mentioned,  for  this  purpose,  he  relied
upon  the  position  in  England.

80)  Currently,  the  position  in  England  is  governed  by  the  Criminal  Procedure  and  Investigations  Act,  1996.  Prior
to  this  enactment,  the  position  was  squarely  covered  by  common  law.  This  position  comes  out  primarily  in  two
cases.  In  R.  v  Ward  (Judith  Theresa)  (1993)  2  All  E.R.  577,  Court  of  Appeal  held  that  it  was  the  duty  of  the
prosecution  to  ensure  fair  trial  for  both  the  prosecution  and  the  accused.  The  duty  of  disclosure  would  usually  be
performed  by  supplying  the  copies  of  witness  statements  to  the  defense  and  all  relevant  experiments  and  tests
must  also  be  disclosed.  It  was  held  that  the  common  law  duty  to  disclose  would  cover  anything  which  might
assist  the  defense.  Non-compliance  with  this  duty  would  amount  to  "irregularity  in  the  course  of  the  trial"  under
Section  2(1)(a)  of  the  Criminal  Appeal  Act,  1988.

81)  In  R  v.  Preston  &  Ors.  (1993)  4  All  ER  638,  on  which  the  appellants  specifically  relied  upon,  dealt  with  the
non-  disclosure  of  a  telephonic  conversation  in  a  matter  dealing  with  the  Interception  of  Communications  Act,
1985.  The  relevant  material  had  been  destroyed  in  pursuance  of  Section  6  of  the  same  Act.  In  appeal,  the
defendants  essentially  argued  that  the  non-disclosure  of  the  contents  of  the  call  to  the  defense  amounted  to  a
material  irregularity.  The  court  held  that  it  is  true  that  the  mere  fact  that  the  material  was  not  to  be  used  as
evidence  did  not  mean  that  the  material  was  worthless,  especially,  when  it  might  have  been  of  assistance  to  the
defendant.

But  at  the  same  time,  it  was  also  held  that:  "since  the  purpose  of  a  warrant  issued  under  s.2(2)(b)  of  the  1985
Act  did  not  extend  to  the  amassing  of  evidence  with  a  view  to  the  prosecution  of  offenders,  and  since  the
investigating  authority  was  under  a  duty  under  s.6  of  the  Act  to  destroy  all  material  obtained  by  means  of  an
interception  as  soon  as  its  retention  was  no  longer  necessary  for  the  prevention  or  detection  of  serious  crime,  the
destruction  of  the  documents  obtained  from  the  interception  and  their  consequent  unavailability  for  disclosure
could  not  be  relied  upon  by  Defendants  as  a  material  irregularity  in  the  course  of  their  trial".
Thus  the  position  under  common  law  is  clear,  i.e.  subject  to  exceptions  like  sensitive  information  and  public
interest  immunity,  the  prosecution  should  disclose  any  material  which  might  be  exculpatory  to  the  defence.

82)  In  the  Indian  Criminal  jurisprudence,  the  accused  is  placed  in  a  somewhat  advantageous  position  than  under
different  jurisprudence  of  some  of  the  countries  in  the  world.  The  criminal  justice  administration  system  in  India
places  human  rights  and  dignity  for  human  life  at  a  much  higher  pedestal.  In  our  jurisprudence  an  accused  is
presumed  to  be  innocent  till  proved  guilty,  the  alleged  accused  is  entitled  to  fairness  and  true  investigation  and
fair  trial  and  the  prosecution  is  expected  to  play  balanced  role  in  the  trial  of  a  crime.  The  investigation  should  be
judicious,  fair,  transparent  and  expeditious  to  ensure  compliance  to  the  basic  rule  of  law.  These  are  the
fundamental  canons  of  our  criminal  jurisprudence  and  they  are  quite  in  conformity  with  the  constitutional  mandate
contained  in  Articles  20  and  21  of  the  Constitution  of  India.  A  person  is  entitled  to  be  tried  according  to  the  law
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in  force  at  the  time  of  commission  of  offence.  A  person  could  not  be  punished  for  the  same  offence  twice  and
most  significantly  cannot  be  compelled  to  be  a  witness  against  himself  and  he  cannot  be  deprived  of  his  personal
liberty  except  according  to  the  procedure  established  by  law.  The  law  in  relation  to  investigation  of  offences  and
rights  of  an  accused,  in  our  country,  has  developed  with  the  passage  of  time.  On  the  one  hand,  power  is  vested
in  the  investigating  officer  to  conduct  the  investigation  freely  and  transparently.  Even  the  Courts  do  not  normally
have  the  right  to  interfere  in  the  investigation.  It  exclusively  falls  in  the  domain  of  the  investigating  agency.  In
exceptional  cases  the  High  Courts  have  monitored  the  investigation  but  again  within  a  very  limited  scope.  There,
on  the  other  a  duty  is  cast  upon  the  prosecutor  to  ensure  that  rights  of  an  accused  are  not  infringed  and  he
gets  a  fair  chance  to  put  forward  his  defence  so  as  to  ensure  that  a  guilty  does  not  go  scot  free  while  an
innocent  is  not  punished.  Even  in  the  might  of  the  State  the  rights  of  an  accused  cannot  be  undermined,  he  must
be  tried  in  consonance  with  the  provisions  of  the  constitutional  mandate.  The  cumulative  effect  of  this
constitutional  philosophy  is  that  both  the  Courts  and  the  investigating  agency  should  operate  in  their  own
independent  fields  while  ensuring  adherence  to  basic  rule  of  law.  It  is  not  only  the  responsibility  of  the
investigating  agency  but  as  well  that  of  the  Courts  to  ensure  that  investigation  is  fair  and  does  not  in  any  way
hamper  the  freedom  of  an  individual  except  in  accordance  with  law.  Equally  enforceable  canon  of  criminal  law  is
that  the  high  responsibility  lies  upon  the  investigating  agency  not  to  conduct  an  investigation  in  tainted  and
unfair  manner.  The  investigation  should  not  prima  facie  be  indicative  of  bias  mind  and  every  effort  should  be
made  to  bring  the  guilty  to  law  as  nobody  stands  above  law  de  hors  his  position  and  influence  in  the  society.  In
the  case  of  Kashmeri  Dev  v.  Delhi  Administration  and  Anrs.  [JT  1988  (2)  SC  293]  it  has  been  held  that  the
record  of  investigation  should  not  show  that  efforts  are  being  made  to  protect  and  shield  the  guilty  even  where
they  are  police  officers  and  are  alleged  to  have  committed  a  barbaric  offence/crime.  The  Courts  have  even
declined  to  accept  the  report  submitted  by  the  investigating  officer  where  it  is  glaringly  unfair  and  offends  basic
canons  of  criminal  investigation  and  jurisprudence.  Contra  veritatem  lex  nunquam  aliquid  permittit:  implies  a  duty
on  the  Court  to  accept  and  accord  its  approval  only  to  a  report  which  is  result  of  faithful  and  fruitful
investigation.  The  Court  is  not  to  accept  the  report  which  is  contra  legem  but  to  conduct  judicious  and  fair
investigation  and  submit  a  report  in  accordance  with  Section  173  of  the  Code  which  places  a  burden  and
obligation  on  the  State  Administration.  The  aim  of  criminal  justice  is  two-fold.  Severely  punishing  and  really  or
sufficiently  preventing  the  crime.  Both  these  objects  can  be  achieved  only  by  fair  investigation  into  the
commission  of  crime,  sincerely  proving  the  case  of  the  prosecution  before  the  Court  and  the  guilty  is  punished  in
accordance  with  law.

83)  Historically  but  consistently  the  view  of  this  Court  has  been  that  an  investigation  must  be  fair  and  effective,
must  proceed  in  proper  direction  in  consonance  with  the  ingredients  of  the  offence  and  not  in  haphazard  manner.
In  some  cases  besides  investigation  being  effective  the  accused  may  have  to  prove  miscarriage  of  justice  but  once
it  is  shown  the  accused  would  be  entitled  to  definite  benefit  in  accordance  with  law.  The  investigation  should  be
conducted  in  a  manner  so  as  to  draw  a  just  balance  between  citizen's  right  under  Articles  19  and  21  and
expensive  power  of  the  police  to  make  investigation.  These  well  established  principles  have  been  stated  by  this
Court  in  the  case  of  Sasi  Thomas  vs.  State  &  Ors.  [(2007)  2  SCC  (Criminal)  72],  State  Inspector  of  Police  vs.
Surya  Sankaram  Karri  [(2006)  3  SCC  (Criminal)  225  and  T.T.  Antony  vs.  State  of  Kerala  [(2001)  6  SCC  181.  In
Nirmal  Singh  Kahlon  vs.  State  of  Punjab  [AIR  2009  SC  984]  this  Court  specifically  stated  that  a  concept  of  fair
investigation  and  fair  trial  are  concomitant  to  preservation  of  fundamental  right  of  accused  under  Article  21  of
the  Constitution  of  India.  We  have  referred  to  this  concept  of  judicious  and  fair  investigation  as  the  right  of  the
accused  to  fair  defence  emerges  from  this  concept  itself.  The  accused  is  not  subjected  to  harassment,  his  right  to
defence  is  not  unduly  hampered  and  what  he  is  entitled  to  received  in  accordance  with  law  is  not  denied  to  him
contrary  to  law.

84)  It  is  pertinent  to  note  here  that  one  of  the  established  canons  of  just,  fair  and  transparent  investigation  is
the  right  of  defence  of  an  accused.  An  accused  may  be  entitled  to  ask  for  certain  documents  during  the  course
of  enquiry/trial  by  the  Court.  Let  us  examine  the  extent  of  this  right  of  an  accused  in  light  of  the  statutory
provisions  and  the  manner  in  which  the  law  has  developed  under  the  criminal  jurisprudence.  To  understand  this
concept  in  its  right  perspective  we  must  notice  the  scheme  under  the  provisions  of  Section  170  to  173  of  the
Criminal  Procedure  Code.  All  these  provisions  fall  under  Chapter  XII  of  the  Code  which  deals  with,  information  of
the  police  and  their  powers  to  investigate.  The  power  of  the  police  to  investigate  freely  and  fairly  is  well
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recognized  and  codified  in  law.  In  terms  of  Section  170,  the  investigating  officer  when  satisfied  that  sufficient
evidence  or  reasonable  grounds  exist  he  shall  forward  accused  under  custody  to  a  Magistrate  along  with  such
weapons  or  articles  which  may  be  necessary  to  be  produced  before  the  Court.  Section  172  of  the  Code  has  a
meaningful  bearing  on  the  entire  investigation  by  a  police  officer.  It  is  mandatory  for  him  to  maintain  a  diary
under  this  chapter  where  he  shall  enter  day-by-day  proceedings  in  the  investigation  carried  out  by  him.  He  is
expected  to  mention  time  of  events  and  his  departure,  reporting  back  and  closing  of  the  investigation,  the
place/places  he  visited  and  the  statements  he  recorded  during  investigation.  The  statement  of  the  witness  is
recorded  during  the  investigation  under  Section  161  shall  be  inserted  in  that  diary.  A  Criminal  Court  is
empowered  under  Section  172  (2)  to  send  for  the  diaries  and  they  could  be  used  by  the  Court  but  not  as
evidence  in  the  case  but  to  aid  it  in  such  inquiry  for  trial.  However,  Sub-section  3  of  the  same  Section  provides
that  neither  the  accused  nor  his  agents  shall  be  entitled  to  call  for  such  diaries,  nor  they  are  entitled  to  see
them  but  it  is  only  where  the  police  officer  who  makes  them  to  refresh  his  memory  or  the  Court  uses  them  for
the  purposes  of  contradicting  such  police  officers  in  terms  of  Section  172  than  Sections  161  or  145  provisions
would  apply.  Section  173  commands  the  investigating  agency  to  complete  the  investigation  expeditiously  without
unnecessary  delay  and  when  such  an  investigation  is  completed,  the  officer  in  charge  of  the  police  station  shall
forward  to  a  Magistrate  empowered  to  take  cognizance  of  offence  on  a  police  report  with  the  details  in  the  form
as  may  be  prescribed  by  the  State  Government  and  provide  the  information  required  under  this  Section.
Provisions  of  Section  173  (5)  contemplates  and  make  it  obligatory  upon  the  investigating  officer  where  the
provisions  of  Section  170  apply  to  forward  to  the  Magistrate  along  with  his  report,  all  documents  or  relevant
extracts  thereof  on  which  the  prosecution  proposes  to  rely  other  than  those  already  sent  to  the  Magistrate  during
investigation  in  terms  of  Section  170  (2)  of  the  Code.  During  investigation  the  statement  recorded  under  Section
161  of  all  the  persons  whom  the  prosecution  proposes  to  examine  as  witnesses  shall  also  be  sent  to  the
Magistrate.  Some  element  of  discretion  is  vested  with  the  police  officer  under  Section  173  (6)  where  he  is  of  the
opinion  that  any  such  statement  is  not  relevant  to  the  subject  matter  of  the  proceedings  or  its  disclosure  to
accused  is  not  essential  in  the  interest  of  justice  and  is  expedient  in  the  public  interest  he  shall  indicate  that
part  of  the  statement  refusing  a  Magistrate  that  part  from  the  copies  to  be  granted  to  the  accused  and  stating
his  reason  for  making  such  a  request.  Sub-Section  7  of  the  same  Section  is  indicative  of  another  discretion  given
to  the  police  officer  under  law  that  where  he  finds  it  convenient,  he  may  furnish  the  copy  of  documents  refer  to
Sub-section  5  of  the  Section.  Section  173  (8)  empowers  an  investigating  officer  to  submit  a  further  report  if  he  is
able  to  correct  further  evidence.  Once  this  report  in  terms  of  Section  173  is  received  the  court  shall  proceed
with  the  trial  of  the  case  in  accordance  with  law.

85)  What  is  the  significance  of  requiring  an  investigating  officer/officer  in  charge  of  a  police  station  to  maintain  a
diary?  The  purpose  and  the  object  seems  to  be  quite  clear  that  there  should  be  fairness  in  investigation,
transparency  and  a  record  should  be  maintained  to  ensure  a  proper  investigation.

86)  In  the  case  of  Habeeb  Mohammad  v.  State  of  Hyderabad,  A.I.R.  1954  S.C.  51,  this  Court  stated  the  principle
of  law  that  the  criminal  court  may  send  for  the  police  diaries  of  a  case  under  inquiry/trial  in  such  court  and  may
use  such  diaries,  not  as  evidence  in  the  case  but  to  aid  in  such  inquiry  or  trial.  It  seems  to  the  Court  that  the
learned  Judge  in  error  in  making  use  of  the  police  diaries  at  all  in  his  judgment  and  in  seeking  confirmation  of
his  opinion  on  the  question  of  appreciation  of  evidence  from  statements  contained  in  those  diaries.  The  proper
use  of  diaries  he  could  make  in  terms  of  Section  172  Cr.P.C.  by  elucidating  points  which  need  clarification.  The
Court  in  this  case  was  primarily  concerned  with  the  argument  that  diaries  were  not  produced.

87)  Further  in  the  case  of  Khatri  v.  State  of  Bihar  A.I.R.  1981  SC  1068  though  in  a  writ  petition  this  Court  was
concerned  with  a  question  whether  the  documents  called  for  by  the  Court  vide  its  Order  dated  16th  February,
1981  liable  to  be  produced  by  the  State  or  production  of  those  documents  is  barred  under  Sections  162  &  172  of
the  Code  and  the  petitioners  in  those  cases  are  not  entitled  to  see  such  documents.  The  Court  rejecting  the
contention  held  as  under:  "It  is  common  ground  that  Shri  L.V.  Singh  was  directed  by  the  State  Government  under
Section  3  of  the  Indian  Police  Act,  1861  to  investigate  into  twenty  four  cases  of  blinding  of  under-trial  prisoners
where  allegations  were  made  by  the  under-trial  prisoners  and  First  Information  Reports  were  lodged  that  they
were  blinded  by  the  police  officers  whilst  in  police  custody,  Shri  L.V.  Singh  through  his  associates  carried  out
this  investigation  and  submitted  his  reports  in  the  discharge  of  the  official  duty  entrusted  to  him  by  the  State
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Government.  These  reports  clearly  relate  to  the  issue  as  to  how,  in  what  manner  and  by  whom  the  twenty-four
under-trial  prisoners  were  blinded,  for  that  is  the  matter  which  Shri  L.V.  Singh  was  directed  by  the  State
Government  to  investigate.  If  that  be  so,  it  is  difficult  to  see  how  the  State  can  resist  the  production  of  these
reports  and  their  use  as  evidence  of  these  reports  and  their  use  as  evidence  in  the  present  proceeding.  These
reports  are  clearly  relevant  under  Section  35  of  the  Indian  Evidence  Act."
88)  In  the  case  of  Malkiat  Singh  and  Ors.  v.  State  of  Punjab  (1991)  4  SCC  341  this  Court  reiterated  the
principle  that  use  of  entries  in  the  case  diary  is  really  of  no  use  and  is  of  benefit  to  the  accused  but  unless  the
investigating  officer  or  the  Court  uses  the  entries  in  the  case  where  either  to  refresh  the  memory  or
contradicting  the  investigating  officer  as  previous  statement  under  Section  161  in  terms  of  Section  145  of  the
Evidence  Act  the  entries  can  be  used  by  the  accused  as  evidence.  The  free  use  thereof  is  not  permissible  under
defence.

89)  In  case  Mukund  Lal  v.  Union  of  India  A.I.R.  1989  SC  144,  this  Court  clearly  stated  the  denial  to  the  accused
of  an  unfettered  right  to  make  roving  inspection  of  the  entries  in  the  case  diary  regardless  of  whether  these
entries  are  used  by  the  police  officer  concerned  to  refresh  his  memory  or  regardless  of  the  fact  whether  the
Court  has  used  these  entries  for  the  purpose  of  contradicting  such  police  officer  cannot  be  said  to  be
unreasonable.  This  was  treated  to  be  a  very  important  safeguard  as  the  Legislature  has  reposed  complete  trust  in
the  Court  which  is  conducting  the  inquiry  or  the  trial  and  has  empowered  the  Court  to  call  for  these  diaries
therefore  the  right  of  the  accused  is  not  unfettered  but  in  fact  is  limited  as  noticed.

90)  Usefully,  reference  can  also  be  made  to  the  judgment  of  this  Court  in  the  case  of  Shamshul  Kanwar  v.  State
of  U.P.  A.I.R.  1995  SC  1748  wherein  this  Court  while  issuing  direction  for  requiring  the  State  to  make  a  general
hearing  in  terms  of  Section  172  of  the  Code  clearly  stated  that  it  was  mandatory  for  the  police  officer/in  charge
to  maintain  the  diary  in  terms  of  the  said  provision  and  there  is  jurisdiction  in  the  criminal  code  to  call  such
diaries  and  make  use  of  them  not  as  evidence  but  only  to  aid  such  inquiry  or  trial.  It  is  generally  confined  to
utilize  the  information  therein  as  foundation  for  the  question  put  to  the  witnesses,  particularly,  to  the  police
witnesses  where  the  police  officer  has  used  the  entries  to  refresh  his  memory  or  if  the  Court  uses  them  for  the
purpose  of  contradicting  such  police  officer  then  provisions  of  Section  161,  or  145,  would  be  applicable.  The  right
of  the  accused  to  cross-examine  the  police  officer  with  reference  to  the  entries  in  the  General  Diary  is  very  much
limited  in  extent  and  even  that  limited  scope  arises  only  when  the  Court  uses  the  entries  for  the  aforestated
purposes.  The  investigating  officer  has  a  right  to  refresh  his  memories  and  can  refer  to  the  general  diary.  The
Court  has  power  to  summon  the  case  diary  in  exercise  of  its  powers  and  for  the  purposes  stated.  The  accused  is
vested  with  the  power  of  making  use  of  the  statements  recorded  during  investigation  for  the  purposes  of
contradiction  and  copies  thereof  the  accused  is  entitled  to  see  in  terms  of  Section  2  &  7  of  the  Code  State  of
Kerala  v.  Babu  (1999)  4  SCC  621  and  State  of  Karnataka  vs.  K.  Yarappa  Reddy  (1999)  8  SCC  715.

91)  As  is  evident  from  the  consistently  stated  principles  of  law,  that  right  of  the  accused  in  relation  to  the  police
file  and  the  general  diary  is  a  very  limited  one  and  is  controlled  by  the  provisions  afore-referred.  But  still  the
accused  has  been  provided  with  definite  rights  under  the  provisions  of  the  Code  and  the  constitutional  mandate  to
face  the  charge  against  him  by  a  fair  investigation  and  trial.  Fairness  in  both  these  actions  essentially  needs  to
be  adhered  to.  Under  Section  170,  the  documents  during  investigation  are  required  to  be  forwarded  to  the
Magistrate,  while  in  terms  of  Section  173  (5)  all  documents  or  relevant  extracts  and  the  statement  recorded
under  Section  161  have  to  be  forwarded  to  the  Magistrate.  The  investigating  officer  is  entitled  to  collect  all  the
material,  what  in  his  wisdom  is  required  for  proving  the  guilt  of  the  offender.  He  can  record  statement  in  terms
of  Section  161  and  his  power  to  investigate  the  matter  is  a  very  wide  one,  which  is  regulated  by  the  provisions
of  the  Code.  The  statement  recorded  under  Section  161  is  not  evidence  per  se  under  Section  162  of  the  Code.
The  right  of  the  accused  to  receive  the  documents/statements  submitted  before  the  Court  is  absolute  and  it  must
be  adhered  to  by  the  prosecution  and  the  Court  must  ensure  supply  of  documents/statements  to  the  accused  in
accordance  with  law.  Under  proviso  to  Section  162  (1)  the  accused  has  a  statutory  right  of  confronting  the
witnesses  with  the  statements  recorded  under  Section  161  of  the  Code  thus  indivisible.  Further,  Section  91
empowers  the  Court  to  summon  production  of  any  document  or  thing  which  the  Court  considers  necessary  or
desirable  for  the  purposes  of  any  investigation,  inquiry,  trial  or  another  proceeding  under  the  provisions  of  the
Code.  Where  Section  91  read  with  Section  243  says  that  if  the  accused  is  called  upon  to  enter  his  defence  and
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produce  his  evidence  there  he  has  also  been  given  the  right  to  apply  to  the  Court  for  issuance  of  process  for
compelling  the  attendance  of  any  witness  for  the  purpose  of  examination,  cross-examination  or  the  production  of
any  document  or  other  thing  for  which  the  Court  has  to  pass  a  reasoned  order.  The  liberty  of  an  accused  cannot
be  interfered  with  except  under  due  process  of  law.  The  expression  `due  process  of  law'  shall  deem  to  include
fairness  in  trial.  The  Court  gives  a  right  to  the  accused  to  receive  all  documents  and  statements  as  well  as  to
move  an  application  for  production  of  any  record  or  witness  in  support  of  his  case.  This  constitutional  mandate
and  statutory  rights  given  to  the  accused  places  an  implied  obligation  upon  the  prosecution  (prosecution  and  the
prosecutor)  to  make  fair  disclosure.  The  concept  of  fair  disclosure  would  take  in  its  ambit  furnishing  of  a
document  which  the  prosecution  relies  upon  whether  filed  in  Court  or  not.  That  document  should  essentially  be
furnished  to  the  accused  and  even  in  the  cases  where  during  investigation  a  document  is  bona  fide  obtained  by
the  investigating  agency  and  in  the  opinion  of  the  prosecutor  is  relevant  and  would  help  in  arriving  at  the  truth,
that  document  should  also  be  disclosed  to  the  accused.  The  role  and  obligation  of  the  prosecutor  particularly  in
relation  to  disclosure  cannot  be  equated  under  our  law  to  that  prevalent  under  the  English  System  as  afore-
referred.  But  at  the  same  time,  the  demand  for  a  fair  trial  cannot  be  ignored.  It  may  be  of  different
consequences  where  a  document  which  has  been  obtained  suspiciously,  fraudulently  or  by  causing  undue
advantage  to  the  accused  during  investigation  such  document  could  be  denied  in  the  discretion  of  the  prosecutor
to  the  accused  whether  the  prosecution  relies  or  not  upon  such  documents,  however  in  other  cases  the  obligation
to  disclose  would  be  more  certain.  As  already  noticed  the  provisions  of  Section  207  has  a  material  bearing  on
this  subject  and  makes  an  interesting  reading.  This  provision  not  only  require  or  mandate  that  the  Court  without
delay  and  free  of  cost  should  furnish  to  the  accused  copies  of  the  police  report,  first  information  report,
statement,  confessional  statement  of  the  persons  recorded  under  Section  161  whom  the  prosecution  wishes  to
examine  as  witnesses,  of  course,  excluding  any  part  of  a  statement  or  document  as  contemplated  under  Section
173  (6)  of  the  Code,  any  other  document  or  relevant  extract  thereof  which  has  been  submitted  to  the  Magistrate
by  the  police  under  Sub  Section  5  of  Section  173.  In  contradistinction  to  the  provisions  of  Section  173,  where  the
Legislature  has  used  the  expression  `documents  on  which  the  prosecution  relies'  are  not  used  under  Section  207
of  the  Code.  Therefore,  the  provisions  of  Section  207  of  the  Code  will  have  to  be  given  liberal  and  relevant
meaning  so  as  to  achieve  its  object.  Not  only  this,  the  documents  submitted  to  the  Magistrate  along  with  the
report  under  Section  173  (5)  would  deem  to  include  the  documents  which  have  to  be  sent  to  the  Magistrate
during  the  course  of  investigation  as  per  the  requirement  of  Section  170  (2)  of  the  Code.

92)  The  right  of  the  accused  with  regard  to  disclosure  of  documents  is  a  limited  right  but  is  codified  and  is  the
very  foundation  of  a  fair  investigation  and  trial.  On  such  matters,  the  accused  cannot  claim  an  indefeasible  legal
right  to  claim  every  document  of  the  police  file  or  even  the  portions  which  are  permitted  to  be  excluded  from
the  documents  annexed  to  the  report  under  Section  173(2)  as  per  orders  of  the  Court.  But  certain  rights  of  the
accused  flow  both  from  the  codified  law  as  well  as  from  equitable  concepts  of  constitutional  jurisdiction,  as
substantial  variation  to  such  procedure  would  frustrate  the  very  basis  of  a  fair  trial.  To  claim  documents  within
the  purview  of  scope  of  Sections  207,  243  read  with  the  provisions  of  Section  173  in  its  entirety  and  power  of
the  Court  under  Section  91  of  the  Code  to  summon  documents  signifies  and  provides  precepts  which  will  govern
the  right  of  the  accused  to  claim  copies  of  the  statement  and  documents  which  the  prosecution  has  collected
during  investigation  and  upon  which  they  rely.  It  will  be  difficult  for  the  Court  to  say  that  the  accused  has  no
right  to  claim  copies  of  the  documents  or  request  the  Court  for  production  of  a  document  which  is  part  of  the
general  diary  subject  to  satisfying  the  basic  ingredients  of  law  stated  therein.  A  document  which  has  been
obtained  bonafidely  and  has  bearing  on  the  case  of  the  prosecution  and  in  the  opinion  of  the  public  prosecutor,
the  same  should  be  disclosed  to  the  accused  in  the  interest  of  justice  and  fair  investigation  and  trial  should  be
furnished  to  the  accused.  Then  that  document  should  be  disclosed  to  the  accused  giving  him  chance  of  fair
defence,  particularly  when  non-production  or  disclosure  of  such  a  document  would  affect  administration  of  criminal
justice  and  the  defence  of  the  accused  prejudicially.  The  concept  of  disclosure  and  duties  of  the  prosecutor  under
the  English  System  cannot,  in  our  opinion,  be  made  applicable  to  Indian  Criminal  Jurisprudence  stricto  senso  at
this  stage.  However,  we  are  of  the  considered  view  that  the  doctrine  of  disclosure  would  have  to  be  given
somewhat  expanded  application.  As  far  as  the  present  case  is  concerned,  we  have  already  noticed  that  no
prejudice  had  been  caused  to  the  right  of  the  accused  to  fair  trial  and  non-  furnishing  of  the  copy  of  one  of  the
ballistic  reports  had  not  hampered  the  ends  of  justice.  Some  shadow  of  doubt  upon  veracity  of  the  document  had
also  been  created  by  the  prosecution  and  the  prosecution  opted  not  to  rely  upon  this  document.  In  these
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circumstances,  the  right  of  the  accused  to  disclosure  has  not  received  any  set  back  in  the  facts  and
circumstances  of  the  case.  The  accused  even  did  not  raise  this  issue  seriously  before  the  Trial  Court.

Call  Details:

93)  The  evidence  of  the  telephone  calls  in  the  present  case  is  admissible  under  Sections  8  and  27  of  the  Indian
Evidence  Act.  PW-16,  Raj  Narain  Singh,  has  deposed  that  Tel.  No.  3782072  is  installed  at  15,  BR  Mehta  Lane  in
the  name  of  O.P.  Yadav  -  Ex.PW-16/C.  Print  out  for  the  period  25.04.1999  to  11.05.1999  is  Ex.  PW-16/C-1.  The
evidence  of  PW-19  further  proved  that  Tel.  No.  4642868  was  installed  at  Majid  Chakkarawali,  Mathura  Road  vide
Ex.  PW  16/D  and  the  print  out  for  the  period  03.05.1999  to  05.05.1999  is  Ex.  PW-16/D-1.  PW-17,  Mohd.  Jaffar
stated  that  Tel.  No.  4642868  was  installed  at  his  PCO.  Phone  calls  were  made  to  USA  from  his  STD  Booth  on
04.05.1999.  Photocopy  of  calls  made  is  Ex.  PW-17/A.  PW-16  also  proved  that  Tel.  No.  3793628  was  shifted  to  23,
Safdarjung  (Ex.  PW-16/E)  and  print  out  for  the  period  03.04.1999  to  31.05.1999  is  Ex.  PW-16/E-1.  It  is  further  in
evidence  of  PW-45,  Sanjay  Garg,  that  Tel.  Nos.  660550,  660499,  705692,  741001,  741002  are  installed  in  the
various  premises  of  Piccadilly  and  the  same  is  Ex.  PW-45/B.

94)  The  details  of  the  phone  numbers  subscribed  to  Piccadily  group  are  Ex.  PW  45/C  and  the  bill  printouts  are
45/C  were  received  by  the  police  vide  Ex.  PW  45/D.  PW-  66,  Maj.  AR.  Satish  has  deposed  that  Mobile  No.
9811100237,  which  was  in  the  name  of  Amardeep  Singh  Gill  and  the  print  out  of  the  same  is  exhibited  PW-66/B.
He  also  deposed  that  Mobile  No.  9811096893  was  being  purchased  against  a  cash  card.  The  print  out  of  the  calls
for  the  month  of  April,  1999  are  in  Ex.  PW-66/D.  He  further  proved  that  Mobile  No.  9811068169  stood  in  the
name  of  Alok  Khanna  and  its  print  out  is  Ex.  PW  66/C.

95)  PW-32,  Ved  Prakash  Madan  proved  that  Tel.  No.  521491  was  intalled  at  PCO,  Ambala  and  its  print  out  is  Ex.
PW-32/B.  PW-33,  PV.  Mathew  has  corroborated  the  version  of  PW-32  and  has  proved  that  the  calls  were  made  to
USA.  PW-15,  Sumitabh  Bhatnagar  stated  that  Tata  Sierra  No.  HR-26N4348  and  Tata  Sierra  MP-04-2634  were
allotted  to  Amardeep  Singh  Gill  and  Alok  Khanna  respectively.  Similarly  Mobile  Nos.  981110237  and  9811068169
were  also  allotted  to  Amardeep  Singh  Gill  and  Alok  Khanna  respectively.  PW-51,  Sh.  Rajiv  Talwar  has  stated  that
Te.  No.  660500  was  installed  in  the  office  of  Harvinder  Chopra.  PW-39,  Mansvi  Mittal  STD/PCO  Booth  Inderlok-
Mittal  Communication  Tel.  No.  5157498  is  installed  at  this  booth.  Calls  made  remain  in  memory  for  a  period  of
one  month.  Police  has  seized  record  of  04.05.1999  and  05.05.1999  in  respect  of  Tel.  No.  0017184768403  to  which
calls  were  made.  Figure  00  is  international  access  code  and  171  is  the  code  call  to  be  made  to  USA.  001  is  also
code  call  for  America.  Print  out  dated  04.05.1999  is  Ex.  PW-39/1  and  dated  05.05.1999  is  Ex.  PW-39/2  to  7,
Seizure  Memo  dated  27.05.1999  is  Ex.  39/A  where  entries  Ex.  PW-39/3-7  were  made  was  present.  PW-40,  Ayub
Khan,  PCO/STD/ISD  Booth  Okhla  Phase  II  Tel.  No.  6924575  was  installed  on  10.05.1999.  He  also  furnished  similar
details.  Print  out  slips  were  seized  vide  Ex.  PW-40.A  and  print  out  is  Ex.  PW-40/1-3  respectively.  The  testimony  of
PW  85,  SI  Pankaj  Malik  also  corroborates  the  version  of  the  aforesaid  witnesses.

96)  The  above  phone  call  details  show  that  the  accused  were  in  touch  with  each  other  which  resulted  in
destruction  of  evidence  and  harboring.  Thus  the  finding  of  the  trial  Court  that  in  the  absence  of  what  they  stated
to  each  other  is  of  no  help  to  the  prosecution  is  an  incorrect  appreciation  of  evidence  on  record.  A  close
association  is  a  very  important  piece  of  evidence  in  the  case  of  circumstantial  evidence.  The  evidence  of  phone
calls  is  a  very  relevant  and  admissible  piece  of  evidence.  The  details  of  the  calls  made  by  the  various  accused  to
one  another  are  available  in  Ex.  PW-66/B,  PW-66/D  and  PW-66/C.

Effect  of  leading  question  by  Public  Prosecutor:

97)  Mr.  Ram  Jethmalani,  learned  senior  counsel  next  contended  that  the  Public  Prosecutor  in  the  present  case
had  put  a  leading  question  to  Malini  Ramani  regarding  identification  of  the  accused  Manu  Sharma.  We  verified
the  said  question.  The  question  put  by  the  Public  Prosecutor,  was  at  best  clarificatory,  and  by  no  stretch  of
imagination  can  be  termed  as  a  leading  question  favouring/eliciting  an  answer  favouring  the  prosecution.  The
evidence  of  Ms.  Malini  Ramani  two  paragraphs  prior  to  the  leading  question  and  two  paragraphs  thereafter,  if
read  in  conjunction  with  each  other  clarifies  the  whole  scene  and  sequence  of  events.  Learned  senior  counsel  has
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relied  upon  the  judgment  in  Varkey  Joseph  vs.  State  of  Kerala,  1993  Supp  (3)  SCC  745  to  support  his  contention.
The  said  judgment  is  clearly  distinguishable.  On  the  facts  in  that  case,  this  Court  found  that  the  prosecutor  had
put  leading  questions,  without  objections  by  the  defence,  to  several  material  and  key  witnesses  regarding  the
culpability  of  the  accused.  The  extent  of  the  leading  questions  put,  were  on  the  facts  of  that  case  found  to
violate  the  constitutional  right  of  a  fair  trial  of  the  accused.  The  facts  of  the  present  appeal  are  wholly  different.
The  petitioner  had  adequate  and  competent  legal  representation  before  the  trial  Court  and  leading  questions,  if
any,  put  by  the  prosecutor  were  objected  to  by  the  defence  and  several  questions  were  disallowed  by  the  trial
court.  Furthermore,  the  finding  of  guilt  of  the  appellant  herein  by  the  High  Court  has  not  been  on  account  of
any  of  the  answers  elicited  to  any  such  questions.  It  is  not  as  if  every  single  leading  question  would  invalidate
the  trial.  The  impact  of  the  leading  questions,  if  any,  has  to  be  assessed  on  the  facts  of  each  case.

Efforts  made  to  trace  Sanjay  Mehtani:

98)  It  has  been  contended  by  the  learned  senior  counsel  for  the  appellant/Manu  Sharma  that  the  Sanjay  Mehtani,
friend  of  Malani  Ramani,  who  was  also  present  at  Qutub  Colonnade  at  the  scene  of  offence  was  deliberately  not
examined  by  the  Prosecution.  Respondent  has  pointed  out  that  Sanjay  Mehtani  was  examined  during  the  course  of
investigation  and  his  statement  was  recorded  under  Section  161  Cr.P.C.  He  was  also  cited  as  a  prosecution
witness.  During  the  trial  summons  were  issued  for  him  and  it  was  learnt  that  Sanjay  Mehtani  had  left  India  and
was  residing  at  Hong  Kong  and  as  such  could  not  be  examined  in  the  court.  Further,  it  was  pointed  out  that
bare  perusal  of  the  trial  Court  record  of  the  present  case  will  clearly  bring  out  the  fallacy  in  the  said  argument
of  the  defence.  The  Police  while  filing  the  charge-sheet  before  the  Magistrate  had  enlisted  Sanjay  Mehtani's  name
in  the  list  of  witnesses.  This  fact  clearly  shows  that  the  prosecution  had  the  intention  to  examine  Sanjay  Mehtani
as  their  witness.  Further,  the  said  witness  was  summoned  by  the  Court  for  examination  vide  orders  dated
28.11.2001,  08.02.2002,  27.11.2003  and  11.12.2003.  The  said  sequence  of  events  clearly  show  that  the  prosecution
not  only  wanted  to  examine  him  as  a  witness,  but  tried  serving  him  with  the  summons  many  times,  but  the  same
could  not  be  achieved  as  Sanjay  Mehtani  had  by  then  shifted  to  Hong  Kong  and  was  not  staying  in  India.
Therefore  to  contend  that  Sanjay  Mehtani  was  deliberately  not  examined  by  the  Prosecution  is  absolutely  baseless
and  not  founded  on  the  basis  of  the  record.

The  conduct  of  Absconding:

99)  From  the  testimony  of  PW-20  and  PW-24,  it  is  proved  beyond  reasonable  doubt  that  accused  Sidharth
Vashisht  @  Manu  Sharma  after  committing  the  murder  of  Jessica  Lal  fled  away  from  the  scene  of  occurrence.  It
is  further  proved  from  the  testimony  of  PW-100,  PW-101,  PW-87  Raman  Lamba,  PW-85  and  PW-80  that  from
afternoon  of  30.04.1999  search  was  made  for  the  black  Tata  Safari  bearing  Regn.  No.  CH-01-W-6535  and  for
Sidharth  Vashisht  @  Manu  Sharma,  Director  of  Piccadilly  Sugar  Industries  at  Bhadson,  Kurukshetra,  Chandigarh,
his  farmhouse  at  Samalkha  and  Okhla  Delhi.  It  is  also  proved  that  even  after  the  seizure  of  vehicle  on  02.05.1999
the  search  for  accused  Sidharth  Vashisht  @  Manu  Sharma  continued  and  search  was  made  at  Piccadilly  Cinema,
Piccadilly  Hotel,  his  residence  at  Chandigarh,  PGI  Hospital  where  his  father  was  subsequently  admitted.  However,
accused  Sidharth  Vashisht  @  Manu  Sharma  was  not  found  nor  anybody  informed  his  whereabouts  and  it  is  only
on  06.05.1999  that  accused  Sidharth  Vashisht  @  Manu  Sharma  surrendered  at  Patiala  Guest  House,  Chandigarh  in
the  presence  of  Shri  Harish  Ghai,  advocate  and  Sh.  Vinod  Dada.  The  above  evidence  of  the  witnesses  clearly
establishes  beyond  reasonable  doubt  that  accused  Manu  Sharma  absconded  after  committing  the  crime  and
surrendered  on  06.05.1999  after  extensive  searches  were  made.

100)  A  criminal  trial  is  not  an  enquiry  into  the  conduct  of  an  accused  for  any  purpose  other  than  to  determine
whether  he  is  guilty  of  the  offence  charged.  In  this  connection,  that  piece  of  conduct  can  be  held  to  be
incriminatory  which  has  no  reasonable  explanation  except  on  the  hypothesis  that  he  is  guilty.  Conduct  which
destroys  the  presumption  of  innocence  can  alone  be  considered  as  material.  In  this  regard,  it  is  useful  to  refer
Anant  Chaintaman  Lagu  vs.  State  of  Bombay  AIR  1960  SC  500:-  "Circumstantial  evidence  in  this  context  means  a
comBeenation  of  facts  creating  a  network  through  which  there  is  no  escape  for  the  accused,  because  the  facts
taken  as  a  whole  do  not  admit  of  any  inference  but  of  his  guilt....  this  conduct  of  the  accused  was  so  knit
together  as  to  make  a  network  of  circumstances  pointing  only  to  his  guilt......his  methods  was  his  own  undoing;
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because  even  the  long  arm  of  coincidence  could  not  explain  the  multitude  of  circumstances  against  him,  and  they
destroyed  the  presumption  of  innocence  with  which  law  clothed  him."
Thus,  it  has  been  proved  beyond  reasonable  doubt  that  accused  Manu  Sharma  absconded  after  the  incident  which
is  a  very  relevant  conduct  u/s  8  of  Evidence  Act.

Disclosure  statements  of  the  accused  persons  and  their  admissibility  u/s  27  Evidence  Act:

101)  PW-100  SI  Sunil  Kumar  and  PW-101  Inspector  Surender  Kumar  Sharma  deposed  that  on  the  early  morning
of  05.05.1999  accused  Amardeep  Singh  Gill  @  Tony  Gill  was  arrested  and  he  made  a  voluntary  disclosure  vide
Ex.PW  100/7  that  on  29.04.1999  he  had  a  talk  with  Alok  Khanna  over  telephone  and  thereafter  a  telephone  call
was  received  at  about  8.30  p.m.  from  Sidharth  Vashisht  @  Manu  Sharma.  He  has  further  disclosed  that  Alok
Khanna  came  to  his  house  in  Tata  Sierra  car  no.  MP  04V  2634.  He  has  further  disclosed  that  he  and  Alok
Khanna  went  to  Qutub  Colonnade  in  Alok  Khanna's  Tata  Sierra  bearing  No.  MP-04-V-2634.  Accused  Manu  Sharma
surrendered  on  06.05.1999  at  2.30  p.m.  at  Patiala  Guest  House,  Chandigarh  before  Inspr.  Raman  Lamba  PW-87
and  ASI  Nirbhay  Singh  PW-80.  After  his  arrest  accused  Manu  Sharma  had  made  four  disclosure  statements.  The
first  was  an  oral  disclosure  made  to  Inspr.  Raman  Lamba  wherein  he  said  that  he  could  recover  the  pistol  from
Ravinder  Sudan  at  Mani  Majra.  However,  it  was  pointed  out  that  the  search  of  the  house  at  Chandigarh  was
taken  and  since  the  diary  containing  the  address  of  Ravinder  Sudan  could  not  be  found,  no  recovery  could  be
affected.

102)  On  07.05.1999,  he  made  a  disclosure  to  Inspr.  Surender  Kumar  Sharma  PW-101  which  was  recorded  as  Ex.
PW  100/12.  In  the  said  disclosure,  he  disclosed  that  he  was  using  his  younger  brother  Kartik's  Cellphone
No.9811096893  in  making  calls  to  his  friends  like  Tony  Gill,  Alok  Khanna,  Amit  Jhingan  and  others.  He  also
disclosed  the  phone  Nos.  of  some  of  the  co-accused  and  that  he  handed  over  his  cell  bearing  No.  9811096893  to
Yograj  Singh  in  Panchkula  and  can  recover  the  same.  Pursuant  to  the  disclosure  of  Sidharth  Vashisht  @  Manu
Sharma  the  mobile  phone  used  by  him  was  recovered  from  accused  Yograj  Singh.  Vide  Ex.PW  100/23.

103)  The  third  disclosure  is  Ex.  PW  100/Article-1  which  was  video  recorded  on  07.05.1999  itself  after  the  accused
was  produced  before  the  Metropolitan  Magistrate  and  copies  of  which  were  duly  supplied  to  the  accused  during
trial.  From  the  disclosure  Ex  PW  100/Article-1  there  were  further  discovery  of  facts  admissible  under  Section  27
of  the  Evidence  Act.  Pursuant  to  the  disclosures  of  Manu  Sharma  investigations  were  carried  out  and  it  was  that
the  accused  were  in  close  contact  with  each  other  over  phone  and  accused  Manu  Sharma  had  made  number  of
calls  from  the  house  of  Vikas  Yadav  son  of  DP  Yadav  to  his  house  in  Chandigarh  and  to  Harvinder  Chopra  at
Piccadilly.

104)  The  fourth  disclosure  of  accused  Sidharth  Vashisht  @  Manu  Sharma  was  recorded  by  PW-101  wherein  he
had  disclosed  that  Ravinder  Sudan  @  Titu  having  concealed  the  pistol,  had  gone  to  Manali  (HP)  where  he  met
his  uncle  Shyam  Sunder  and  he  very  well  knew  the  place  where  they  concealed  the  pistol  and  that  he  could  lead
to  Manali  to  recover  the  pistol  used  in  the  incident.  It  further  came  on  record  that  calls  were  made  to  USA  to
Ravinder  Sudan.  It  may  not  be  out  of  place  to  mention  that  calls  were  exchanged  between  the  accused  and  made
to  USA  were  discovered  pursuant  to  disclosures  made  by  the  accused  persons.

Test  Identification  Parade-Refusal:

105)  The  witnesses  Deepak  Bhojwani  PW-1,  Malini  Ramani  PW-6,  Beena  Ramani  PW-20  and  George  Mailhot  PW-24
have  clearly  proved  beyond  reasonable  doubt  the  identification  of  the  accused  persons  Manu  Sharma,  Amardeep
Singh  Gill,  Alok  Khanna  and  Vikas  Yadav.  PW-1  Deepak  Bhojwani  had  met  Manu  Sharma  on  the  night  of
29.04.1999  at  Qutub  Colonnade  when  Manu  Sharma  introduced  himself  to  Deepak  Bhojwani  and  they  were  about
to  exchange  visiting  cards  when  Amardeep  Singh  Gill  @  Tony  Gill  took  him  away  towards  the  cafi.  Both
Amardeep  Singh  Gill  and  Manu  Sharma  refused  their  TIP  on  06.05.1999  and  07.05.1999  respectively  before  PW-79
Ld.  MM  Sh.  Rajnish  Kumar  Gupta  without  citing  any  credible  reason.  Thereafter,  photo  identification  was
conducted  in  which  they  were  duly  identified  by  Deepak  Bhojwani.  The  said  witness  has  also  clearly  identified  the
two  of  them  in  the  Court.
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106)  PW-6,  Malini  Ramani  has  categorically  stated  that  she  identified  Manu  Sharma  as  the  accused  in  the  Police
Station.  She  had  seen  accused  in  the  police  station  on  08.05.1999  and  thus  the  same  was  after  07.05.1999  when
accused  Manu  Sharma  refused  his  TIP.  In  cross-examination,  PW-6  states  that  :  "During  the  first  five  days  of  May
1999,  the  interrogation  of  three  of  us  was  very  intensive,  and  photographs  were  shown  to  us  of  the  culprits  for
identification.  It  could  be  that  the  photograph  of  Manu  Sharma  had  been  shown  to  me  but  since  I  was  not  in
good  frame  of  mind  and  rather  disturbed  for  the  whole  week  and  therefore,  I  do  not  remember  whether  the
photograph  of  Manu  Sharma  was  shown  to  me  or  not  on  01.05.1999.  It  is  correct  that  between  01.05.1999  to
05.05.1999,  I  had  been  shown  the  paragraph  of  Manu  Sharma."
Thus  she  was  not  sure  about  her  having  been  shown  the  photograph  prior  to  08.05.1999.  PW-6  has  nowhere
stated  in  her  testimony  that  photograph  of  Manu  Sharma  were  shown  to  her  parents.  Moreover,  no  photographs
of  the  other  three  accused  were  shown  to  her  or  her  parents  of  the  other  accused  i.e.  of  Vikas  Yadav,  Amardeep
Singh  Gill  or  Alok  Khanna  as  contended.  Further,  PW-20  has  categorically  identified  all  the  four  accused  in  the
witness  box  and  there  is  no  cross  examination  of  PW-20  to  the  effect  that  the  photographs  of  the  accused  were
shown  only  in  the  police  station.  Even,  PW-24  has  identified  accused  Manu  Sharma  in  the  court  and  his  testimony
also  remains  unshaken  on  this  aspect.  PW-30  has  also  clearly  identified  accused  Amardeep  Singh  Gill  and  Vikas
Yadav  in  the  court  and  the  photo  identification  with  regard  to  them  was  resorted  after  Amardeep  Singh  Gill  @
Tony  Gill  had  refused  TIP  on  06.05.1999  and  Vikas  Yadav  was  granted  anticipatory  bail.  That  the  photographs  of
Vikas  Yadav  were  taken  from  the  Asstt.  Registrar,  Ghaziabad  Authority  RTO,  PW  38  on  20.05.1999.

107)  PW-2  Shyan  Munshi  had  left  for  Kolkata  and  thereafter,  photo  identification  was  got  done  when  SI  Sharad
Kumar  PW  76  went  to  Kolkata  to  get  the  identification  done  by  picking  up  from  the  photographs  wherein  he
identified  the  accused  Manu  Sharma  though  he  refused  to  sign  the  same.  However,  in  the  court  PW-2  Shyan
Munshi  refused  to  recognize  him.  In  any  case,  the  factum  of  photo-identification  by  PW-2  as  witnessed  by  the
concerned  Officer  is  a  relevant  and  an  admissible  piece  of  evidence.  In  this  regard  reliance  may  be  placed  on,  R
vs.  McCay  (1991)  1  All  ER  232.  There  the  accused  was  identified  by  the  witness  in  the  presence  of  the  IO  who
took  note  of  the  said  fact,  later  the  witness  could  not  identify  the  accused  in  Court  due  to  lapse  of  time,  thus
the  testimony  of  the  IO  was  relied  upon  to  prove  the  said  identification.  The  IO's  testimony  was  upheld  as
admissible  on  the  ground  that  the  act  of  the  IO  was  contemporaneous  with  the  act  of  identification  by  the
witness.

108)  PW-78  SI  Sharad  Kumar  deposed  "I  thereafter  went  to  Calcutta.  The  four  photographs  X1  to  X4  were
identified  by  Shyan  Munshi  as  those  of  the  accused  in  my  presence.  (Objected  to  by  Sh.  R.K.  Naseem).  I  asked
Shyan  Munshi  to  sign  on  the  back  of  these  photos  but  he  refused  to  do  so.  Then  I  gave  separate  markings  on
the  back  of  the  photographs  X1  to  X4  and  signed  them.  Markings  and  my  signatures  at  the  back  of  the
photographs  are  at  points  A  on  all  the  four  photographs.  I  recorded  the  statement  of  Shyan  Munshi  in  this
regard.  The  photocopy  of  the  said  statement  is  Ex  PW2/C  which  is  in  my  hand  and  bears  my  signatures  at  point
A.  I  correctly  recorded  statement  of  Shyan  Munshi  and  did  not  add  or  omit  therefrom  on  my  own.  After  return
from  Calcutta,  I  handed  over  the  photographs  and  statement  of  Shyan  Munshi  and  other  documents  to  SHO
Surender  Kumar".
109)  PW-2  Shyan  Munshi  in  this  regard  stated,  "It  is  correct  that  Delhi  Police  had  contacted  me  in  Calcutta  at
my  residence  but  I  do  not  remember  it  was  on  19th  May,  1999.  ....  ..It  is  correct  that  some  photographs  were
shown  to  me  by  Delhi  Police  at  Calcutta  in  May,  1999  at  my  residence"...  "Police  had  shown  me  the  photograph
and  asked  me  if  I  could  identify  but  I  did  not  identify  any  of  the  culprits.  I  was  asked  by  the  police  to  sign  on
the  reverse  of  those  four  photographs  but  I  did  not  sign  any  such  photograph."
110)  Mr.  Jethmalani  next  contended  that  identification  is  inherently  illegal  because  the  witnesses  were  not  only
shown  the  photographs  but  also  the  accused  was  physically  shown.  According  to  him,  it  was  further  in  evidence
that  accused  Manu  Sharma  was  shown  to  all  the  three  witnesses  on  08.05.99  and  they  even  admitted  that  it  may
have  been  on  07.05.99.  It  is  further  contended  that  it  is  not  denied  that  the  photos  came  in  the  newspaper
during  the  prosecution.  However,  it  was  pointed  out  by  the  defence  that  prosecution  is  certainly  not  responsible
for  showing  the  photos.  As  far  as  refusal  of  TIP  by  accused  Manu  Sharma  is  concerned,  there  is  no  justification
in  the  stand  of  the  defence  that  TIP  was  not  held  due  to  his  photo  or  he  himself  being  shown  to  the  witness.  In
this  regard,  it  would  be  relevant  to  note  that  accused  Manu  Sharma  surrendered  on  06.05.99  and  on  07.05.99  he
was  produced  in  muffled  face  before  the  MM  Shri  Rajneesh  Gupta  PW-79  and  the  proceedings  thereof  are
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recorded  vide  Ex  PW-79/G  wherein  accused  Manu  Sharma's  contention  for  refusal  of  TIP  is  that  his  photograph
has  appeared  in  newspapers  and  his  photograph  has  been  shown  to  the  witnesses  and  that  he  has  been  shown
physically  to  the  witnesses.  All  the  three  contentions  of  the  accused  Manu  Sharma  are  incorrect  and  misconceived
with  regard  to  the  appearance  of  the  photos  in  the  newspapers.  It  is  submitted  that  vide  Ex  PW  101/11  to  22
the  newspapers  from  01.05.99  to  06.05.99  have  been  duly  exhibited  by  PW-101.  It  was  pointed  out  that  in  none
of  those  newspapers  is  the  photograph  of  accused  Manu  Sharma  shown.  As  a  matter  of  fact  vide  Ex.  No.  PW
101/15  photograph  dated  06.05.1999  clearly  shows  that  he  is  in  muffled  face.  In  the  absence  of  any  defence
refusal  of  TIP  on  this  ground  is  totally  unjustified  and  an  adverse  inference  ought  to  be  drawn  in  this  regard.

111)  The  next  contention  of  the  defence  for  refusal  of  TIP  is  that  his  photograph  has  been  shown  to  the
witnesses  is  also  incorrect.  It  is  not  disputed  that  the  photograph  of  accused  Manu  Sharma  was  obtained  from  his
farmhouse  located  in  Samalkha  on  the  intervening  night  30.04.1999  &  01.05.1999.  However,  it  is  further  in
evidence  of  PW-87  that  he  went  to  Chandigarh  and  he  took  the  photograph  of  accused  Manu  Sharma  for  the
purposes  of  identification  and  it  was  with  him  till  06.05.1999.  Thus  the  photo  of  accused  Manu  Sharma  could  not
have  been  shown  to  any  of  the  witnesses  because  the  witnesses  were  either  in  Delhi  or  Kolkata  not  in
Chandigarh.  The  only  witness  who  has  deposed  with  regard  to  the  photograph  having  been  shown  is  PW-6
wherein  she  has  stated:  "It  could  be  that  the  photograph  of  Manu  Sharma  that  had  been  shown  to  me  on
01.05.1999  but  since  I  was  not  in  good  frame  of  mind  and  rather  disturbed  for  the  whole  week  and  therefore  I
do  not  remember  whether  the  photograph  of  Manu  Sharma  was  shown  to  me  on  01.05.1999."
Her  testimony  on  this  point  is  clearly  wavering  in  view  of  the  fact  that  immediately  after  the  incident  she  fainted
and  that  is  why  her  statement  under  Section  161  Cr.P.C.  was  recorded  only  on  03.05.99.  Moreover,  it  was
explained  that  since  on  02.05.99  the  photograph  in  question  was  not  available  in  Delhi  itself  and  therefore  there
was  no  chance  of  showing  the  photograph  to  this  witness,  as  on  01.05.99  she  was  unwell  and  her  statement  also
could  not  be  recorded  and  thus  the  issue  of  showing  her  the  photograph  could  not  arise.  Further,  this  witness
nowhere  says  that  photographs  were  shown  to  her  parents  as  well  as  being  sought  to  be  inferred  by  the  defence.
Thus  refusal  of  TIP  on  this  ground  was  unjustified  by  accused  Manu  Sharma  in  the  morning  of  07.05.1999.  It  is
further  submitted  that  after  the  refusal  of  TIP  it  is  only  thereafter  that  the  accused  Manu  Sharma  was  shown  to
the  witnesses  PW-6,  PW-20  and  PW-24  and  their  statements  under  Section  161  Cr.P.C.  were  recorded  with  regard
to  the  identification  of  accused  Manu  Sharma.  The  said  process  of  identification  was  necessary  for  the  IO  to  be
certain  that  this  is  the  man  that  the  said  witnesses  had  witnessed/seen  as  the  person  responsible.  In  the  light  of
Manu  Sharma's  refusal,  the  police  had  little  choice  but  to  formally  show  the  photo  to  the  witnesses  and  record
their  statement  in  that  regard.  Thus,  firstly  his  refusal  is  not  justified  on  the  ground  that  he  has  been  shown  to
the  witnesses,  moreover,  he  was  shown  to  the  witness  only  after  his  refusal  of  TIP  so  that  it  is  verified  that  he
is  the  same  person  who  is  involved  in  the  incident  and  no  adverse  inference  on  this  count  can  be  taken  against
the  prosecution.

112)  It  is  further  pointed  out  that  the  accused  Manu  Sharma  was  sent  to  judicial  custody  on  15.05.1999  and  the
statement  of  witnesses  continued  even  thereafter  and  thus  resort  to  photo  identification  was  properly  taken  by
mixing  the  photograph  of  accused  Manu  Sharma  with  number  of  other  photographs  and  asking  the  witnesses  to
pick  up  the  photograph  of  the  person  they  had  witnessed  on  the  fateful  night  and  the  morning  thereafter  i.e.
29/30.04.99.  This  mode  of  photo  identification  was  resorted  to  vis-`-vis  Deepak  Bhojwani  PW-1  on  24.05.1999  at
Delhi,  Shiv  Dass  PW-3  and  Karan  Rajput  PW-4  on  29.05.99  and  Shyan  Munshi  PW-2  on  19.05.99  at  Calcutta.  Thus
there  is  no  merit  in  the  contention  of  the  defense  that  the  dock  identification  was  a  farce  as  it  was  done  for  the
first  time  in  the  Court.

113)  It  is  also  contended  by  the  defence  that  since  the  photographs  were  shown  to  the  witnesses  this
circumstance  renders  the  whole  evidence  of  identification  in  Court  as  inadmissible.  For  this,  it  was  pointed  out
that  photo  identification  or  TIP  before  the  Magistrate,  are  all  aides  in  investigation  and  do  not  form  substantive
evidence.  Substantive  evidence  is  the  evidence  of  the  witness  in  the  court  on  oath,  which  can  never  be  rendered
inadmissible  on  this  count.  It  is  further  pointed  out  that  photo  identification  is  not  hit  by  162  Cr.P.C.  as  adverted
to  by  the  defense  as  the  photographs  have  not  been  signed  by  the  witnesses.  In  support  of  his  argument  the
senior  counsel  for  Manu  Sharma  relies  on  the  judgment  of  Kartar  Singh  vs.  Union  of  India  (1994)  3  SCC  569  at
page  711  wherein  while  dealing  with  Section  22  TADA  the  Court  observed  that  photo  TIP  is  bad  in  law.  It  is
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useful  to  mention  that  the  said  judgment  has  been  distinguished  in  Umar  Abdul  Sakoor  Sorathia  vs.  Intelligence
Officer,  Narcotic  Control  Bureau,  (2000)  1  SCC  138  at  page  143  where  a  Photo  Identification  has  been  held  to  be
valid.

The  relevant  extract  of  the  said  judgment  is  as  follows:-  "10.  The  next  circumstance  highlighted  by  the  learned
counsel  for  the  respondent  is  that  a  photo  of  the  appellant  was  shown  to  Mr.  Albert  Mkhatshwa  later  and  he
identified  that  figure  in  the  photo  as  the  person  whom  he  saw  driving  the  car  at  the  time  of  interception  of  the
truck.

11.  It  was  contended  that  identification  by  photo  is  inadmissible  in  evidence  and,  therefore,  the  same  cannot  be
used.  No  legal  provision  has  been  brought  to  our  notice,  which  inhibits  the  admissibility  of  such  evidence.
However,  learned  counsel  invited  our  attention  to  the  observations  of  the  Constitution  Bench  in  Kartar  Singh  vs.
State  of  Punjab  which  struck  down  Section  22  of  the  Terrorist  and  Disruptive  Activities  (Prevention)  Act,  1987.  By
that  provision  the  evidence  of  a  witness  regarding  identification  of  a  proclaimed  offender  in  a  terrorist  case  on
the  basis  of  the  photograph  was  given  the  same  value  as  the  evidence  of  a  test  identification  parade.  This  Court
observed  in  that  context:  (SCC  p.  711,  para  361)

361.  If  the  evidence  regarding  the  identification  on  the  basis  of  a  photograph  is  to  be  held  to  have  the  same
value  as  the  evidence  of  a  test  identification  parade,  we  feel  that  gross  injustice  to  the  detriment  of  the  persons
suspected  may  result.  Therefore,  we  are  inclined  to  strike  down  this  provision  and  accordingly  we  strike  down
Section  22  of  the  Act.

12.  In  the  present  case  prosecution  does  not  say  that  they  would  rest  with  the  identification  made  by  Mr.
Mkhatshwa  when  the  photograph  was  shown  to  him.  Prosecution  has  to  examine  him  as  a  witness  in  the  court
and  he  has  to  identify  the  accused  in  the  court.  Then  alone  it  would  become  substantive  evidence.  But  that  does
not  mean  that  at  this  stage  the  court  is  disabled  from  considering  the  prospect  of  such  a  witness  correctly
identifying  the  appellant  during  trial.  In  so  considering  the  court  can  take  into  account  the  fact  that  during
investigation  the  photograph  of  the  appellant  was  shown  to  the  witness  and  he  identified  that  person  as  the  one
whom  he  saw  at  the  relevant  time.  It  must  be  borne  in  mind  that  the  appellant  is  not  a  proclaimed  offender  and
we  are  not  considering  the  eventuality  in  which  he  would  be  so  proclaimed.  So  the  observations  made  in  Kartar
Singh  in  a  different  context  is  of  no  avail  to  the  appellant."
Even  a  TIP  before  a  Magistrate  is  otherwise  hit  by  Section  162  of  the  Code.  Therefore  to  say  that  a  photo
identification  is  hit  by  section  162  is  wrong.  It  is  not  a  substantive  piece  of  evidence.  It  is  only  by  virtue  of
section  9  of  the  Evidence  Act  that  the  same  i.e.  the  act  of  identification  becomes  admissible  in  Court.  The  logic
behind  TIP,  which  will  include  photo  identification  lies  in  the  fact  that  it  is  only  an  aid  to  investigation,  where  an
accused  is  not  known  to  the  witnesses,  the  IO  conducts  a  TIP  to  ensure  that  he  has  got  the  right  person  as  an
accused.  The  practice  is  not  born  out  of  procedure,  but  out  of  prudence.  At  best  it  can  be  brought  under  Section
8  of  the  Evidence  Act,  as  evidence  of  conduct  of  a  witness  in  photo  identifying  the  accused  in  the  presence  of  an
IO  or  the  Magistrate,  during  the  course  of  an  investigation.

114)  Mr.  Jethmalani  has  further  argued  on  the  proposition  that  mere  dock  identification  is  no  identification  in  the
eyes  of  law  unless  corroborated  by  previous  TIP  before  the  Magistrate.  It  has  been  further  argued  that  in  any
case,  even  identification  in  Court  is  not  enough  and  that  there  should  be  something  more  to  hold  the  accused
liable.  In  support  of  its  arguments,  he  placed  heavy  reliance  on  the  decision  of  this  Court  in  the  case  of  Hari
Nath  &  Ors  vs.  State  of  U.P.  (1988)  1  SCC  14  and  Budhsen  &  Others  vs.  State  of  U.P.  (1970)  2  SCC  128.  A
close  scrutiny  of  these  judgments  will  reveal  that  they  infact  support  the  case  of  the  Prosecution.  These
judgments  make  it  abundantly  clear  that  even  where  there  is  no  previous  TIP,  the  Court  may  appreciate  the  dock
identification  as  being  above-board  and  more  than  conclusive.

115)  The  law  as  it  stands  today  is  set  out  in  the  following  decisions  of  this  Court  which  are  reproduced  as
hereinunder  in  Munshi  Singh  Gautam  vs.  State  of  M.P.  (2005)  9  SCC  631,  at  page  643:  "16.  As  was  observed  by
this  Court  in  Matru  vs.  State  of  U.P.  1971  2  SCC  75  identification  tests  do  not  constitute  substantive  evidence.
They  are  primarily  meant  for  the  purpose  of  helping  the  investigating  agency  with  an  assurance  that  their

296



Sidhartha Vashisht @ Manu Sharma V. State (NCT of Delhi)

Printed For: Naman Joshi 26-08-2020 On: 02:00:AM

progress  with  the  investigation  into  the  offence  is  proceeding  on  the  right  lines.  The  identification  can  only  be
used  as  corroborative  of  the  statement  in  Court.  (See  Santokh  Singh  vs.  Izhar  Hussain  1973  2  SCC  406.)  The
necessity  for  holding  an  identification  parade  can  arise  only  when  the  accused  are  not  previously  known  to  the
witnesses.  The  whole  idea  of  a  test  identification  parade  is  that  witnesses  who  claim  to  have  seen  the  culprits  at
the  time  of  occurrence  are  to  identify  them  from  the  midst  of  other  persons  without  any  aid  or  any  other  source.
The  test  is  done  to  check  upon  their  veracity.  In  other  words,  the  main  object  of  holding  an  identification  parade,
during  the  investigation  stage,  is  to  test  the  memory  of  the  witnesses  based  upon  first  impression  and  also  to
enable  the  prosecution  to  decide  whether  all  or  any  of  them  could  be  cited  as  eyewitnesses  of  the  crime.  The
identification  proceedings  are  in  the  nature  of  tests  and  significantly,  therefore,  there  is  no  provision  for  it  in  the
Code  and  the  Evidence  Act.  It  is  desirable  that  a  test  identification  parade  should  be  conducted  as  soon  as  after
the  arrest  of  the  accused.  This  becomes  necessary  to  eliminate  the  possibility  of  the  accused  being  shown  to  the
witnesses  prior  to  the  test  identification  parade.  This  is  a  very  common  plea  of  the  accused  and,  therefore,  the
prosecution  has  to  be  cautious  to  ensure  that  there  is  no  scope  for  making  such  an  allegation.  If,  however,
circumstances  are  beyond  control  and  there  is  some  delay,  it  cannot  be  said  to  be  fatal  to  the  prosecution.

17.  It  is  trite  to  say  that  the  substantive  evidence  is  the  evidence  of  identification  in  court.  Apart  from  the  clear
provisions  of  Section  9  of  the  Evidence  Act,  the  position  in  law  is  well  settled  by  a  catena  of  decisions  of  this
Court.  The  facts,  which  establish  the  identity  of  the  accused  persons,  are  relevant  under  Section  9  of  the
Evidence  Act.  As  a  general  rule,  the  substantive  evidence  of  a  witness  is  the  statement  made  in  court.  The
evidence  of  mere  identification  of  the  accused  person  at  the  trial  for  the  first  time  is  from  its  very  nature
inherently  of  a  weak  character.  The  purpose  of  a  prior  test  identification,  therefore,  is  to  test  and  strengthen  the
trustworthiness  of  that  evidence.  It  is,  accordingly,  considered  a  safe  rule  of  prudence  to  generally  look  for
corroboration  of  the  sworn  testimony  of  witnesses  in  court  as  to  the  identity  of  the  accused  who  are  strangers  to
them,  in  the  form  of  earlier  identification  proceedings.  This  rule  of  prudence,  however,  is  subject  to  exception,
when,  for  example,  the  court  is  impressed  by  a  particular  witness  on  whose  testimony  it  can  safely  rely,  without
such  or  other  corroboration.  The  identification  parades  belong  to  the  stage  of  investigation,  and  there  is  no
provision  in  the  Code  which  obliges  the  investigation  agency  to  hold  or  confers  a  right  upon  the  accused  to  claim
a  test  identification  parade.  They  do  not  constitute  substantive  evidence  and  these  parades  are  essentially
governed  by  Section  162  of  the  Code.  Failure  to  hold  a  test  identification  parade  would  not  make  inadmissible  the
evidence  of  identification  in  court.  The  weight  to  be  attached  to  such  identification  should  be  a  matter  for  the
courts  of  fact.  In  appropriate  cases  it  may  accept  the  evidence  of  identification  even  without  insisting  on
corroboration.  (See  Kanta  Prashad  vs.  Delhi  Administration  AIR  1958  SC  350,  Vaikuntam  Chandrappa  vs.  State  of
A.P.  AIR  1960  SC  1340,  Budhsen  Vs  State  of  U.P.  (1970)  2  SCC  128  and  Rameshwar  Singh  vs.  State  of  J&K
(1971)  2  SCC  715)

19.  In  Harbhajan  Singh  vs.  State  of  J&K  (1975)  4  SCC  480,  though  a  test  identification  parade  was  not  held,  this
Court  upheld  the  conviction  on  the  basis  of  the  identification  in  court  corroborated  by  other  circumstantial
evidence.  In  that  case  it  was  found  that  the  appellant  and  one  Gurmukh  Singh  were  absent  at  the  time  of  roll
call  and  when  they  were  arrested  on  the  night  of  16.12.1971  their  rifles  smelt  of  fresh  gunpowder  and  that  the
empty  cartridge  case  which  was  found  at  the  scene  of  offence  bore  distinctive  markings  showing  that  the  bullet
which  killed  the  deceased  was  fired  from  the  rifle  of  the  appellant.  Noticing  these  circumstances  this  Court  held:
(SCC  p.  481,  para  4).

"In  view  of  this  corroborative  evidence  we  find  no  substance  in  the  argument  urged  on  behalf  of  the  appellant
that  the  investigation  officer  ought  to  have  held  an  identification  parade  and  that  the  failure  of  Munshi  Ram  to
mention  the  names  of  the  two  accused  to  the  neighbours  who  came  to  the  scene  immediately  after  the
occurrence  shows  that  his  story  cannot  be  true.  As  observed  by  this  Court  in  Jadunath  Singh  vs.  State  of  U.P.  17
absence  of  test  identification  is  not  necessarioy  fatal.  The  fact  that  Munshi  Ram  did  not  disclose  the  names  of  the
two  accused  to  the  villages  only  shows  that  the  accused  were  not  previously  known  to  him  and  the  story  that  the
accused  referred  to  each  other  by  their  respective  names  during  the  course  of  the  incident  contains  an  element
of  exaggeration.  The  case  does  not  rest  on  the  evidence  of  Munshi  am  alone  and  the  corroborative  circumstances
to  which  we  have  referred  to  above  lend  enough  assurance  to  the  implication  of  the  appellant."
Malkhansing  vs.  State  of  M.P.,  (2003)  5  SCC  746  at  752:  "7.  It  is  trite  to  say  that  the  substantive  evidence  is
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the  evidence  of  identification  in  court.  Apart  from  the  clear  provisions  of  Section  9  of  the  Evidence  Act,  the
position  in  law  is  well  settled  by  a  catena  of  decisions  of  this  Court.  The  facts,  which  establish  the  identity  of  the
accused  persons,  are  relevant  under  Section  9  of  the  Evidence  Act.  As  a  general  rule,  the  substantive  evidence  of
a  witness  is  the  statement  made  in  court.  The  evidence  of  mere  identification  of  the  accused  person  at  the  trial
for  the  first  time  is  from  its  very  nature  inherently  of  a  weak  character.  The  purpose  of  a  prior  test
identification,  therefore,  is  to  test  and  strengthen  the  trustworthiness  of  that  evidence.  It  is  accordingly  considered
a  safe  rule  of  prudence  to  generally  look  for  corroboration  of  the  sworn  testimony  of  witnesses  in  court  as  to  the
identity  of  the  accused  who  are  strangers  to  them,  in  the  form  of  earlier  identification  proceedings.  This  rule  of
prudence,  however,  is  subject  to  exceptions,  when,  for  example,  the  court  is  impressed  by  a  particular  witness  on
whose  testimony  it  can  safely  rely,  without  such  or  other  corroboration.  The  identification  parades  belong  to  the
stage  of  investigation,  and  there  is  no  provision  in  the  Code  of  Criminal  Procedure  which  obliges  the  investigation
agency  to  hold,  or  confers  a  right  upon  the  accused  to  claim  a  test  identification  parade.  They  do  not  constitute
substantive  evidence  and  these  parades  are  essentially  governed  by  Section  162  of  the  Code  of  Criminal
Procedure.  Failure  to  hold  a  test  identification  parade  would  not  make  inadmissible  the  evidence  of  identification
in  court.  The  weight  to  be  attached  to  such  identification  should  be  a  matter  fro  the  courts  of  fact.  In
appropriate  cases  it  may  accept  the  evidence  of  identification  even  without  insisting  on  corroboration."
116)  Mr.  Ram  Jethmalani  has  further  placed  heavy  reliance  on  two  Books  by  foreign  authors,  namely,  `'Proof  of
Guilt  by  Glanville  Williams,'  3rd  Edition  and  `Eye  Witness  Identification  in  Criminal  Cases'  by  Patrick  M.  Wall,  to
urge  that  identification  of  an  accused  in  Court  is  a  serious  matter  and  the  chances  of  a  false  identification  are
very  high.  These  texts  only  reiterate  what  the  various  courts  have  held  time  and  again.  The  view  of  the  said
author  has  been  quoted  by  this  Court,  the  earliest  judgment  being  Shivaji  Sahabrao  Bobade  vs.  State  of
Maharashtra,  (1973)  2  SCC  793,  at  page  800:  "The  evil  of  acquitting  a  guilty  person  light  heartedly  as  a  learned
Author  (Glanville  Williams  in  `Proof  of  Guilt')  has  sapiently  observed,  goes  much  beyond  the  simple  fact  that  just
one  guilty  person  has  gone  unpunished.  If  unmerited  acquittals  become  general,  they  tend  to  lead  to  a  cynical
disregard  of  the  law,  and  this  in  turn  leads  to  a  public  demand  for  harsher  legal  presumptions  against  indicted
persons  and  more  severe  punishment  of  those  who  are  found  guilty.  Thus,  too  frequent  acquittals  of  the  guilty
may  lead  to  a  ferocious  penal  law,  eventually  eroding  the  judicial  protection  of  the  guiltless.  For  all  these  reasons
it  is  true  to  say,  with  Viscount  Simon,  that  a  miscarriage  of  justice  may  arise  from  the  acquittal  of  the  guilty  no
less  than  from  the  conviction  of  the  innocent."
117)  Learned  Solicitor  General  submitted  that,  even  otherwise,  an  adverse  inference  ought  to  be  drawn  against
the  appellants  for  their  refusal  to  join  the  TIP.  This  view  has  found  favor  time  and  again  by  this  Court.  It  is
pertinent  to  note  that  it  is  dock  identification  which  is  a  substantive  piece  of  evidence.  Therefore  even  where  no
TIP  is  conducted  no  prejudice  can  be  caused  to  the  case  of  the  Prosecution.  In  Mullagiri  Vajram  vs.  State  of  A.P.
1993  Supp.  (2)  SCC  198,  it  was  held  that  though  the  accused  was  seen  by  the  witness  in  custody,  any  infirmity
in  TIP  will  not  affect  the  outcome  of  the  case,  since  the  deposition  of  the  witnesses  in  Court  was  reliable  and
could  sustain  a  conviction.  The  photo  identification  and  TIP  are  only  aides  in  the  investigation  and  does  not  form
substantive  evidence.  The  substantive  evidence  is  the  evidence  in  the  court  in  oath.

118)  The  following  decisions  relied  upon  by  the  learned  senior  counsel  for  the  appellant  are  clearly  distinguishable
from  the  present  facts  and  thus  are  not  applicable.  N.J.  Suraj  vs.  State  (2004)  11  SCC  346  is  distinguishable  as
there  was  no  direct  evidence  on  record  against  the  accused  and  the  prosecution's  case  was  based  on  last  seen
evidence  of  accused  with  deceased  and  circumstantial  evidence.  The  admission  of  witnesses  in  regard  to  showing
of  photographs  prior  to  TIP  was  coupled  with  the  fact  that  the  writing  of  the  accused  did  not  match  with  the
entries  made  in  the  entry  register  which  was  contrary  to  the  case  of  the  prosecution.

119)  Laxmipat  Chararia  vs.  State  of  Maharashtra,  AIR  1968  SC  938,  is  distinguishable  as  the  witness  whose
statement  was  subjected  to  arguments  as  being  put  under  pressure  of  prosecution  and  was  shown  photographs  of
the  accused  was  infact  an  accomplice  and  her  statement  was  also  relied  upon  by  the  Court  and  held  that  her
evidence  is  admissible.

120)  Hari  Nath  &  Anr  vs.  State  of  U.P.  (1988)  1  SCC  14  is  also  distinguishable  on  facts  as  the  accused  were
residing  in  village  in  the  close  vicinity  of  the  village  of  the  prosecution  witness  (members  of  house  hold  where
dacoity  was  committed)  and  that  accused  and  the  prosecution  witness  had  been  students  of  the  same  institution
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was  indicative  of  the  fact  that  the  accused  were  known  to  the  prosecution  witnesses  while  there  was  an  omission
to  mention  name  of  the  accused  persons  in  the  FIR.  Secondly,  as  it  was  also  held  that  even  on  the  premise  that
no  prior  acquaintance  was  there,  the  TIP  lacked  promptitude  as  was  conducted  after  an  unexplained  delay  of
more  than  4  months.

121)  The  judgment  in  Kanan  &  Ors  vs.  State  of  Kerala  (1979)  3  SCC  319,  is  distinguishable  as  the  witness
though  admitted  that  he  knew  the  two  accused  by  face  and  yet  he  had  named  them  while  identifying  them  in
Court,  which  raised  element  of  doubt  &  that  names  of  the  accused  were  supplied  to  him  from  outside.

122)  Dana  Yadav  vs.  State  of  Bihar  (2002)  7  SCC  295  is  also  distinguishable  as  the  identification  by  the  witness
in  court  was  not  relied  upon  as  the  witness  did  not  name  the  accused  before  the  Police  but  in  Court  had
identified  and  also  named  the  accused,  and  as  the  identification  was  not  further  corroborated  by  either  previous
identification  or  any  other  evidence.  While  other  witnesses  though  named  the  accused  before  the  police  but  failed
to  identify  him  in  court.

123)  In  Vijayan  vs.  State  of  Kerala  (1999)  3  SCC  54,  the  witness  was  admittedly  shown  the  photograph  of  the
accused  before  the  TIP  and  further  told  to  identify  the  tallest  man  in  the  parade,  as  such  this  TIP  was  discarded
and  in  this  light  the  dock  identification  of  the  witness  was  also  discarded.  Further  according  to  the  witness  the
accused  was  not  a  tall  man  whereas  the  height  of  the  accused  was  more  than  6  feet.

124)  George  &  Ors.  vs.  State  of  Kerala  &  Anr.  (1998)  4  SCC  605  is  not  applicable  on  the  facts  of  the  present
case  in  so  far  as  the  issue  of  photo  identification  is  concerned.  The  aforesaid  judgment  which  is  sought  to  be
relied  upon  by  the  appellant  in  support  to  their  contention  on  the  issue  that  absence  of  TIP  makes  the  dock
identification  weak  evidence  is  not  applicable  on  the  facts  of  the  present  case.  In  the  said  decision  the
prosecution  failed  to  hold  TIP  whereas  in  case  at  hand  the  accused  person  refused  TIP.  The  newspaper  reports
duly  exhibited  by  PW  101  in  the  present  case  nowhere  show  photographs  of  the  accused  persons.

125)  Learned  senior  counsel  for  the  appellant  has  argued  that  the  statement  of  the  accused  recorded  under
Section  313  of  the  Criminal  Procedure  Code  may  be  treated  as  evidence  and  by  doing  so  this  Court  must  take
into  consideration  the  stand  taken  by  the  appellant  as  regards  his  gun  having  been  taken  away  by  the  police.  In
support  of  his  argument,  he  relied  upon  the  decision  of  this  Court  in  the  case  of  Hate  Singh  Bhagar  Singh  vs.
State  of  Madhya  Bharat,  AIR  1953  SC  468.  It  has  been  further  argued  that  the  evidence  of  witnesses  has  not
been  put  to  the  appellant  thereby  causing  prejudice  to  the  appellant.  The  said  proposition  of  law  is  misplaced
since  a  specific  provision  has  been  provided  by  way  of  Section  315  of  the  Code  whereby  an  accused  can,  as  a
matter  of  right,  appear  as  a  witness  on  his  own  behalf.  In  the  present  case,  the  appellants  exercised  an  option
declining  to  do  so  and  in  such  manner  failed  to  offer  any  evidence  to  show  loss/removal  of  his  gun.  Thus  it
cannot  be  urged  by  the  defence  merely  in  order  to  suit  his  convenience  that  his  statement  may  be  treated  as
evidence  and  that  all  facts  stated  therein  be  treated  as  true  unless  contradicted  by  the  prosecution.  While  answer
given  by  the  accused  to  question  put  under  Section  313  of  the  Code  are  not  per  se  evidence  because,  firstly,  it
is  not  on  oath  and,  secondly,  the  other  party  i.e.,  the  prosecution  does  not  get  an  opportunity  to  cross-examine
the  accused,  it  is  nevertheless  subject  to  consideration  by  the  Court  to  the  limited  extent  of  drawing  an  adverse
inference  against  such  accused  for  any  false  answers  voluntarily  offered  by  him  and  to  provide  an
additional/missing  link  in  the  chain  of  circumstances.  The  judgment  relied  upon  is  of  no  use  to  the  defence  since
the  same  pertains  to  a  period  where  the  law  did  not  allow  the  accused  to  step  into  the  witness  box  as  a  witness
of  his  own  innocence.

126)  Regarding  the  contention  that  evidence  of  each  witness  must  be  put  to  the  accused,  it  must  be  clarified  that
only  the  circumstances  need  to  be  put  and  not  the  entire  testimony.  It  is  apt  to  quote  the  following  decision  of
this  Court  i.e.,  State  of  Punjab  vs.  Swaran  Singh,  (2005)  6  SCC  101  at  page  104:  "9.  The  only  reason  given  by
the  learned  Single  Judge  of  the  High  Court  for  acquitting  the  accused  is  that  the  evidence  of  PW  1  and  PW  4
was  not  specifically  put  to  the  accused  under  Section  313  CrPC  and  it  was  held  that  in  the  absence  of  these
facts  in  the  form  of  questions  to  the  accused,  the  evidence  could  not  have  been  used  against  him.  It  is  also
pertinent  to  note  in  this  regard  that  when  PW  1  and  PW  4  were  examined  as  witnesses,  the  accused  did  not
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seriously  dispute  the  evidence  of  PW  1  or  PW  4.  The  only  cross-examination  was  that  it  was  incorrect  to  suggest
that  the  case  property  was  not  deposited  with  him  and  he  had  deposed  falsely.  So  also,  the  evidence  of  PW  4
was  not  challenged  in  the  cross-examination  except  for  a  general  suggestion  that  he  had  been  deposing  falsely
and  that  no  case  property  was  handed  over  to  him  by  PW  1  Harbhajan  Singh.  The  accused  had  no  case  that  the
seal  was  ever  tampered  with  by  any  person  and  that  there  was  any  case  of  mistaken  identity  as  regards  the
sample  and  that  the  report  of  the  chemical  analyst  was  not  of  the  same  sample  taken  from  the  accused.  Except
making  a  general  suggestion,  the  accused  had  completely  admitted  the  evidence  of  PW  1  and  PW  4  as  regards
the  receipt  of  the  sample,  sealing  of  the  same  and  sending  it  to  the  chemical  analyst.  This  was  pointed  out  only
to  show  that  the  accused  was  not  in  any  way  prejudiced  by  the  fact  of  not  having  been  questioned  by  making  a
specific  reference  to  the  evidence  of  PW  1  and  PW  4.  As  regards  the  questioning  of  the  accused  under  Section
313  CrPC,  the  relevant  provision  is  as  follows:

"313.  Power  to  examine  the  accused.--(1)  In  every  inquiry  or  trial,  for  the  purpose  of  enabling  the  accused
personally  to  explain  any  circumstances  appearing  in  the  evidence  against  him,  the  court—

(a)  may  at  any  stage,  without  previously  warning  the  accused,  put  such  questions  to  him  as  the  court  considers
necessary;

(b)  shall,  after  the  witnesses  for  the  prosecution  have  been  examined  and  before  he  is  called  on  for  his  defence,
question  him  generally  on  the  case:

Provided  that  in  a  summons  case,  where  the  court  has  dispensed  with  the  personal  attendance  of  the  accused,  it
may  also  dispense  with  his  examination  under  clause  (b).

(2)  No  oath  shall  be  administered  to  the  accused  when  he  is  examined  under  sub-section  (1).

(3)  The  accused  shall  not  render  himself  liable  to  punishment  by  refusing  to  answer  such  questions,  or  by  giving
false  answers  to  them.

(4)  The  answers  given  by  the  accused  may  be  taken  into  consideration  in  such  inquiry  or  trial,  and  put  in
evidence  for  or  against  him  in  any  other  inquiry  into,  or  trial  for,  any  other  offence  which  such  answers  may
tend  to  show  he  has  committed."

10.  The  questioning  of  the  accused  is  done  to  enable  him  to  give  an  opportunity  to  explain  any  circumstances
which  have  come  out  in  the  evidence  against  him.  It  may  be  noticed  that  the  entire  evidence  is  recorded  in  his
presence  and  he  is  given  full  opportunity  to  cross-examine  each  and  every  witness  examined  on  the  prosecution
side.  He  is  given  copies  of  all  documents  which  are  sought  to  be  relied  on  by  the  prosecution.  Apart  from  all
these,  as  part  of  fair  trial  the  accused  is  given  opportunity  to  give  his  explanation  regarding  the  evidence
adduced  by  the  prosecution.  However,  it  is  not  necessary  that  the  entire  prosecution  evidence  need  be  put  to  him
and  answers  elicited  from  the  accused.  If  there  were  circumstances  in  the  evidence  which  are  adverse  to  the
accused  and  his  explanation  would  help  the  court  in  evaluating  the  evidence  properly,  the  court  should  bring  the
same  to  the  notice  of  the  accused  to  enable  him  to  give  any  explanation  or  answers  for  such  adverse
circumstance  in  the  evidence.  Generally,  composite  questions  shall  not  be  asked  to  the  accused  bundling  so  many
facts  together.  Questions  must  be  such  that  any  reasonable  person  in  the  position  of  the  accused  may  be  in  a
position  to  give  rational  explanation  to  the  questions  as  had  been  asked.  There  shall  not  be  failure  of  justice  on
account  of  an  unfair  trial.

15.  In  the  instant  case,  the  accused  was  not  in  any  way  prejudiced  by  not  giving  him  an  opportunity  to  answer
specifically  regarding  the  evidence  of  PW  1  and  PW  4.  If  at  all,  the  evidence  of  PW  1  and  PW  4  was  recorded  in
his  presence,  he  had  the  opportunity  to  cross-examine  the  witnesses  but  he  did  not  specifically  cross-examine
these  two  witnesses  in  respect  of  the  facts  deposed  by  them.  The  learned  Single  Judge  seriously  erred  in  holding
that  the  evidence  of  PW  1  and  PW  4  could  not  have  been  used  against  the  accused.  The  acquittal  of  the  accused
was  improper  as  the  evidence  in  this  case  clearly  established  that  the  accused  was  in  possession  of  5  kg  of
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opium  and  thereby  committed  the  offence  under  Section  18  of  the  NDPS  Act."
127)  Further  it  is  not  necessary  that  the  entire  prosecution  evidence  need  to  be  put  to  the  accused  and  answers
elicited  from  him/even  if  an  omission  to  bring  to  the  attention  of  the  accused  an  inculpatory  material  has
occurred  that  ipso  facto  does  not  vitiate  the  proceedings,  the  accused  has  to  show  failure  of  justice  as  held  in
Swaran  Singh  (supra)  and  followed  in  Harender  Nath  Chakraborty  vs.  State  of  West  Bengal,  (2009)  2  SCC  758.

128)  Hate  Singh's  case  (supra)  relied  upon  by  the  appellant  is  clearly  distinguishable  from  the  facts  of  the
present  case.  In  the  said  matter,  the  case  of  the  prosecution  was  that  two  brothers  Hate  and  Bheru  fired  one
shot  each  at  the  deceased  who  received  three  wounds.  It  was  opined  that  three  wounds  which  could  have  been
from  a  single  shot.  It  was  the  consistent  stand  of  the  Bheru  that  he  fired  the  shots  (with  double  barrel),  whose
appeal  was,  therefore,  dismissed  in  limine.  While  that  of  Hate  (appellant  in  the  said  case)  was  that  though
present  with  a  gun,  he  did  not  fire  any  shot  (with  his  single  barrel).  That  single  barrel  was  found  loaded  (Article
E)  this  fact  was  accepted  throughout.  Witnesses  also  saw  Bheru  firing  the  first  shot.  The  Court  held  that  the  fact
that  both  the  brothers  absconded  was  given  much  importance  by  the  High  Court  and  Sessions  Court  but  were  not
asked  to  explain  it  at  any  stage.

129)  Ranvir  Yadav  vs.  State  of  Bihar,  (2009)  6  SCC  595  relied  upon  by  the  appellant  is  also  distinguishable  on
facts  as  there  was  no  accusation  specifically  put  in  the  question  during  examination  to  the  accused.

Adverse  Inferences  Against  the  Accused:

130)  (i)  False  answers  under  Section  313  Cr.P.C.

This  Court  has  time  and  again  held  that  where  an  accused  furnishes  false  answers  as  regards  proved  facts,  the
Court  ought  to  draw  an  adverse  inference  qua  him  and  such  an  inference  shall  become  an  additional
circumstance  to  prove  the  guilt  of  the  accused.  In  this  regard,  the  prosecution  seeks  to  place  reliance  on  the
judgments  of  this  Court  in  Peresadi  vs.  State  of  U.P.,  (1957)  Crl.L.J.  328,  State  of  M.P.  vs.  Ratan  Lal,  AIR  1994
SC  458  and  Anthony  D'Souza  vs.  State  of  Karnataka  (2003)  1  SCC  259  where  this  Court  has  drawn  an  adverse
inference  for  wrong  answers  given  by  the  appellant  under  Section  313  Cr.P.C.  In  the  present  case,  the  appellant-
Manu  Sharma  has,  inter  alia,  has  taken  false  pleas  in  reply  to  question  nos.  50,  54,  55,  56,  57,  64,  65,  67,  72,
75  and  210  put  to  him  under  Section  313  of  the  Code.

(ii)  Adverse  inference  qua  non  explanation  of  Pistol  Appellant/Accused  -  Manu  Sharma  was  holder  of  a  pistol  .22"
bore  P  Berretta,  made  in  Italy  duly  endorsed  on  his  arms  licence.  It  was  his  duty  to  have  kept  the  same  in  safe
custody  and  to  explain  its  whereabouts.  It  is  proved  beyond  reasonable  doubt  on  record  that  extensive  efforts
were  made  to  trace  the  pistol  and  the  same  could  not  be  recovered.  Moreover  as  per  the  testimony  of  CN
Kumar,  PW-43,  DSP/NCRB,  RK  Puram  there  is  no  complaint  or  report  of  the  said  pistol.  Thus  an  adverse
inference  has  to  be  drawn  against  the  accused-Manu  Sharma  for  non-explanation  of  the  whereabouts  of  the  said
pistol.  Similarly  another  plea  not  supported  by  any  positive  evidence  led  by  the  appellant-Manu  Sharma  is  that  his
pistol  i.e.  the  weapon  of  offence  and  the  arms  licence  was  recovered  from  his  farm  house  on  30.04.1999,  when  in
fact  it  is  an  established  fact  that  the  pistol  could  not  be  recovered  and  that  the  licence  was  surrendered  on
06.05.1999  at  the  time  of  his  arrest.  It  defies  all  logic  and  ordinary  course  of  conduct  to  allege  that  the
prosecution  has  withheld  the  pistol  after  seizing  the  same  from  his  farmhouse.  The  fact  that  he  has  failed  to
produce  the  pistol,  a  presumption  shall  arise  that  if  he  has  produced  it,  the  testing  of  the  same  would  have  been
to  his  prejudice.  The  burden  thus  shifts  on  him.

(iii)  Adverse  inference  since  no  report  of  theft  or  loss  of  Tata  safari  CH-01-W-6535

It  is  the  defence  of  the  accused-Manu  Sharma  that  the  Tata  Safari  was  taken  away  on  30.04.1999  from  Karnal.
No  report  or  complaint  of  the  taking  away  of  the  vehicle  or  the  theft  of  the  vehicle  was  ever  lodged  by  the
appellant/accused  and  hence  an  adverse  inference  has  to  be  drawn  against  the  accused  on  this  count  as  well.
Further  the  conduct  of  the  appellant/accused  in  not  taking  any  steps  despite  opportunity  in  reporting  the  alleged
taking  away  of  Tata  Safari  on  30.04.1999  and  his  licensed  pistol  on  01.05.1999  in  itself  is  enough  material  to
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draw  serious  adverse  inference  against  the  accused.

(iv)  Appearance  of  PW-2  Shyan  Munshi  accompanied  by  Shri  Ashok  Bansal,  Advocate  By  order  dated  06.03.2000,
Shri  Ashok  Bansal,  advocate  had  appeared  as  proxy  counsel  for  accused-Manu  Sharma  before  the  trial  Court  and
on  the  same  day  also  took  copy  of  the  report  of  FSL/Jaipur  on  behalf  of  accused-Manu  Sharma.  On  03.05.2001,
PW-2,  Shyan  Munshi,  was  duly  accompanied  by  Shri  Ashok  Bansal,  advocate  wherein  he  clearly  says  that  he  has
come  with  a  lawyer  for  his  personal  security.  On  behalf  of  the  State,  it  was  contended  that  an  adverse  inference
against  accused-  Manu  Sharma  has  to  be  drawn  for  influencing  the  witness.  It  may  not  be  out  of  place  to
mention  here  that  PW-2,  Shyan  Munshi,  who  is  the  maker  of  the  FIR  and  complainant  of  the  case,  did  not  fully
support  the  prosecution  case  though  he  admitted  having  made  statement  to  the  police  and  having  signed  the
same.  The  stand  of  the  State  cannot  be  ignored,  on  the  other  hand,  it  is  acceptable.

131)  Further  as  per  the  disclosure  of  accused-Manu  Sharma,  the  pistol  was  given  to  accused  -  Ravinder  Sudan  @
Titu  (PO).  It  has  been  proved  by  the  testimony  of  PW-37,  Martin  Raj  and  PW-49-Inspector  Mahender  Singh  Rathi
that  accused,  Ravinder  Sudan  @  Titu  left  the  country  by  Gulf  Airways  on  04.05.1999.  Accused-Manu  Sharma
surrendered  on  06.05.1999  only  after  accused  Ravinder  Sudan  @  Titu  left  the  country.  It  is  pointed  out  by  the
State  that  calls  were  made  from  PCO,  Ambala  and  PCO  Hazrat  Nizamuddin  which  have  been  duly  proved  by  the
testimony  of  PW-36,  Ram  Lal  Jagdev,  PW-16-Raj  Narain  Singh,  PW-17-Mohd.  Jaffar.  This  conduct  of  accused-Manu
Sharma  which  is  relevant  and  admissible  under  Section  8  of  the  Indian  Evidence  Act  an  adverse  inference  has  to
be  drawn  against  Manu  Sharma  for  this  conduct.

Appeals  of  other  accused:

132)  We  have  already  discussed  the  specific  evidence,  especially  of  presence  at  the  time  of  incident,  removal  of
Tata  Safari,  call  details  etc.  as  well  as  the  evidence  of  PWs  30  and  101,  for  conviction  under  Section  201  read
with  Section  120-B  IPC  against  the  other  two  appellants,  namely,  Amardeep  Singh  Gill  @  Tony  Gill  and  Vikas
Yadav.  We  are  satisfied  that  the  High  Court,  on  appreciation  of  the  relevant  materials,  found  against  them  and
convicted  accordingly.  On  analysis  of  all  the  materials,  we  agree  with  their  conviction  and  sentence.

Adverse  remarks  against  prosecution  and  Trial  Judge

133)  In  administration  of  criminal  justice  system  the  possibility  of  errors  of  law,  appreciation  of  evidence  or  other
serious  violations  is  difficult  to  be  ruled  out  in  its  entirety.  The  higher  Courts  in  exercise  of  their  appellate  or
original  jurisdiction  may  find  patent  errors  of  law  or  fact  or  appreciation  of  evidence  in  the  judgment  which  have
been  challenged  before  them.  Despite  this  what  is  of  significant  importance  is  that,  the  Courts  should  correct  the
error  in  judgment  and  not  normally  comment  upon  the  judge.  The  possibility  of  taking  a  contrary  view  is  part  of
the  system  but  the  judicial  propriety  and  discipline  does  not  necessarily  command  that  some  strictures  or
undesirable  language  should  be  used  by  the  higher  Courts  in  exercise  of  their  jurisdiction.  It  would  always  be
more  appreciable  that  to  keep  the  process  of  correction  in  place  when  reasoning  is  given  to  criticize  the
judgment  under  appeal  rather  than  the  Judge  himself.  The  individuals  come  and  go  but  what  actually  stands  for
ever  is  the  institution.

134)  In  the  present  case  the  High  Court  in  its  judgment,  on  the  one  hand,  explicitly  referred  to  certain  criticism
made  by  the  trial  Judge  against  the  investigating  agency  and  the  comments/remarks  made  in  this  behalf  and
observed  that  these  were  uncalled  for  and  that  they  should  have  been  avoided  but,  on  the  other  hand,  the
Division  Bench  itself  while  criticizing  the  reasoning  in  the  judgment  under  appeal  but  even  made  certain  sweeping
remarks  against  the  trial  Judge.

135)  In  this  regard  we  are  intentionally  not  referring  to  the  criticism  of  appreciation  of  evidence  in  fact  and  on
law  but  are  restricting  ourselves  to  certain  observations  and  comments  which,  in  our  humble  opinion,  are  criticism
of  the  Judge  perse  and  could  have  been  avoided  easily  by  the  Division  Bench  of  the  High  Court.  It  is  also
desirable,  that  the  language  which  may  imply  an  allegation  of  suspicion  in  the  performance  of  function  of  the
Court  should  also  be  carefully  examined  and  unless  it  is  absolutely  established  on  record  comment  should  be
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avoided.  It  will  be  appropriate  to  refer  to  the  relevant  parts  of  the  judgment  in  this  regard:  ".............We  also  find
the  criticism  against  him  to  be  a  matter  of  meaningless  hair  splitting.  There  is  a  ring  of  truth  around  the
deposition  of  PW  30  whom  we  find  a  reliable  witness.  The  trial  Court,  while  dealing  with  this  witness,  has,  with
great  respect,  termed  him  as  a  `planted  witness'.  This,  we  find,  is  not  justified  from  material  on  record.  The
cursory  manner  in  which  the  witness  has  been  discarded  shows  a  lock  of  proper  appreciation  of  evidence.  Once  a
reasonable  explanation  has  been  given  by  a  witness  for  his  presence  at  the  spot,  there  was  hardly  any  reason  to
stretch  imagination  to  belie  his  presence.  Merely,  because  he  was  assigned  to  deliver  a  DD  entry  to  SI  Rishi  Pal
which,  the  witness  explains,  he  did  not  deliver,  the  explanation  given  is  logical  and  ought  not  to  have  been
disbelieved  in  this  strange  way  of  assessing  the  material  and  discarding  it."  Xxxx  xxxx  xxxx  xxxx  ".........The  two
weapon  theory  appears  to  be  a  concoction  to  the  defence  and  a  manipulation  of  evidence  in  particular  that  of
Shyam  Munshi,  PW2  who,  for  the  first  time  in  court,  introduced  such  a  story.  The  very  fact  that  the  empties
were  sent  for  examination  at  such  a  belated  stage,  cannot  rule  out  the  possibility  of  foul  play  to  destroy  the
Prosecution's  case  during  trial.  We,  therefore,  do  not  think  it  necessary  to  go  into  further  analysis  of  the  evidence
of  Prem  Sagar  Manocha."
136)  Let  us  examine  various  judgments  of  this  Court  which  have  persistently  taken  the  view  and  discouraged
observations  or  disparaging  remarks  by  the  higher  Courts  against  the  other  Courts.  In  the  case  of  A.M.  Mathur
vs.  Pramod  Kumar  Gupta  &  Ors.  (1990)  2  SCC  533  the  Court  stated  the  dictum  that  judicial  restraint  and
discipline  are  as  necessary  to  the  orderly  administration  of  justice  as  they  are  to  the  effectiveness  of  the  army.
The  duty  of  restraint  ,  this  humility  of  function  should  be  constant  theme  of  our  judges.  The  quality  in  decision
making  is  as  much  necessary  for  judges  to  command  respect  as  to  protect  the  independence  of  the  judiciary.
Judicial  restraint  in  this  regard  might  better  be  called  judicial  respect,  that  is  respect  by  the  judiciary.  The
avoidance  of  even  the  appearance  of  bitterness,  so  important  in  a  judge,  required  him  not  to  cast  aspersions  on
the  professional  conduct  of  the  appellant  and  that  too  without  an  opportunity  for  him  to  meet  such  situation.  The
Court  set  aside  the  disparaging  remarks  that  had  been  made  by  the  High  Court  against  the  Advocate  General.

137)  In  the  case  of  a  judicial  officer  approaching  this  Court  for  expunction  of  disparaging  remarks  on  his  conduct
made  by  the  High  Court  in  the  matter  of  `K'  A  Judicial  Officer  (2001)  3  SCC  54,  this  Court  cautioned  the  higher
courts  to  use  the  power  of  superintendence  with  great  care  and  circumference  before  making  remarks  on
unworthy  conduct  of  an  officer,  his  criticism  or  adverse  remarks  in  relation  to  judicial  pronouncement  should  be
avoided.  The  Court  held  as  under:  "A  Subordinate  Judge  faced  with  disparaging  and  undeserving  remarks  made  by
a  court  of  superior  jurisdiction  is  not  without  any  remedy.  He  may  approach  the  High  Court  invoking  its  inherent
jurisdiction  seeking  expunction  of  objectionable  remarks  which  jurisdiction  vests  in  the  High  Court  by  virtue  of  its
being  a  court  of  record  and  possessing  inherent  powers  as  also  the  power  of  superintendence.  The  view  is  settled
by  the  law  laid  down  in  Raghubir  Saran  (Dr)  vs.  State  of  Bihar  (1964)  2  SCR  336.  However,  if  a  similar  relief  is
sought  for  against  remarks  or  observations  contained  in  judgment  or  order  of  the  High  Court  the  aggrieved
judicial  officer  can,  in  exceptional  cases,  approach  this  Court  also  invoking  its  jurisdiction  under  Articles  136
and/or  142  of  the  Constitution.  "
138)  In  the  case  of  Zahira  Habibulla  H.  Sheikh  &  Anr.  vs.  State  of  Gujarat  &  Ors.  (2004)  4  SCC  158  another
Bench  of  this  Court  in  unambiguous  terms  expressed  its  concern  about  entertaining  undesirable  submissions
against  the  working  of  an  institution  and  adverse  observations  being  made  in  the  paragraphs  of  the  judgment.
The  Court  noticed  that  High  Court  had  made  observations  and  remarks  about  persons/constitutional  bodies  like
NHRC  who  were  not  before  it.  Proceedings  of  the  Court  normally  reflect  the  true  state  of  affairs.  Even  if  it  is
accepted,  that  any  such  submission  was  made,  it  was  not  proper  or  necessary  for  the  High  Court  to  refer  to
them  in  the  judgment  to  finally  state  that  no  serious  note  was  taken  of  the  submissions.  Avoidance  of  such
manoeuvres  would  have  augured  well  with  the  judicial  discipline.  The  expunction  and  deletion  of  the  contents  of
paragraph  three  of  the  judgment  except  the  last  limb  therein  is  ordered  and  it  shall  be  always  read  to  have  not
formed  part  of  the  judgment.

139)  Similarly,  a  three  Judge  Bench  of  this  Court  in  the  case  of  Samya  Sett  vs.  Shambhu  Sarkar  &  Anr.  (2005)  6
SCC  767,  again  concerned  with  expunction  of  adverse  remarks  made  against  the  Additional  Sessions  Judge,  who
was  the  appellant.  The  High  Court  had  observed  that,  ignoring  of  directions  should  imply  an  arrogant  attitude  of
the  learned  Judge  and  was  in  breach  of  the  canons  of  judicial  discipline  and  damage  the  judicial  system.  This
Court  has,  in  several  cases,  deprecated  the  practice  on  the  part  of  judges  in  passing  strictures  and  in  making
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unsavoury,  undeserving,  disparaging  or  derogatory  remarks  against  parties,  witnesses  as  also  subordinate  officers.

140)  It  is  also  worthwhile  to  refer  to  the  latest  judgment  of  this  Court  in  the  case  of  Parkash  Singh  Teji  vs.
Northern  India  Goods  Transport  Company  Private  Limited  and  Another,  (2009)  12  SCC  577.  This  Court,  while
considering  the  order  of  the  High  Court,  declining  to  expunge  the  adverse  remarks  against  the  appellant/judicial
officer  has  observed  "judicial  restraint  and  discipline  are  as  necessary  to  the  orderly  administration  of  justice  as
they  are  to  the  effectiveness  of  the  army".

Again  it  was  pointed  out,  "A  Judge  tries  to  discharges  his  duties  to  the  best  of  his  capacity,  however,  sometimes
is  likely  to  err.  It  has  to  be  noted  that  the  lower  judicial  officers  mostly  work  under  a  charged  atmosphere  and
are  constantly  under  psychological  pressure.  They  do  not  have  the  benefits  which  are  available  in  the  higher
courts.  In  those  circumstances,  remarks/observations  and  strictures  are  to  be  avoided  particularly  if  the  officer  has
no  occasion  to  put  forth  his  reasonings."
141)  In  Alok  Kumar  Roy  vs.  Dr.  S.N.  Sharma  (1968)  1  SCR  813  the  vacation  Judge  of  the  High  Court  of  Assam
and  Nagaland  passed  an  interim  order  during  vacation  in  a  petition  entertainable  by  the  Division  Bench.  After
reopening  of  the  Court,  the  matter  was  placed  before  the  Division  Bench  presided  over  by  the  Chief  Justice  in
accordance  with  the  High  Court  Rules.  The  learned  Chief  Justice  made  certain  remarks  as  to  "unholy  haste  and
hurry"  exhibited  by  the  learned  vacation  Judge  in  dealing  with  the  case.  When  the  matter  reached  this  Court
Wanchoo  C.J.,  observed:  (SCR  pp  819  F-  820A)  "It  is  a  matter  of  regret  that  the  learned  Chief  Justice  thought  fit
to  make  these  remarks  in  his  judgment  against  a  colleague  and  assumed  without  any  justification  or  basis  that
his  colleague  had  acted  improperly.  Such  observations  even  about  Judges  of  subordinate  courts  with  the  clearest
evidence  of  impropriety  are  uncalled  for  in  a  judgment.  When  made  against  a  colleague  they  are  even  more  open
to  objection.  We  are  glad  that  Goswami  J.  did  not  associate  himself  with  these  remarks  of  the  learned  Chief
Justice  and  was  fair  when  he  assumed  that  Dutta,  J.  acted  as  he  did  in  his  anxiety  todo  whdat  he  thought  was
required  in  the  interest  of  justice.  We  wish  the  learned  Chief  Justice  had  equally  made  the  same  assumption  and
had  not  made  these  observations  castigating  Dutta  J.  for  they  appear  to  us  to  be  without  any  basis.  It  is
necessary  that  judicial  decorum  has  to  be  maintained  at  all  times  and  even  where  criticism  is  justified  it  must  be
in  language  of  utmost  restraint,  keeping  always  in  view  that  the  person  making  the  comment  is  also  fallible."
(emphasis  supplied)

142)  In  State  of  M.P.  vs.  Nandlal  Jaiswal  (1986)  4  SCC  566  disparaging  and  derogatory  remarks  were  made  by
the  High  Court  against  the  State  Government.  When  the  matter  came  up  before  this  Court  and  a  complaint  was
made  against  these  remarks,  it  was  observed  by  this  Court  that  the  remarks  were  "totally  unjustified  and
unwarranted".  Bhagwati,  C.J.  stated:  (SCC  p.615,para  43)  "43  We  may  observe  in  conclusion  that  judges  should
not  use  strong  and  carping  language  while  criticizing  the  conduct  of  parties  or  their  witnesses.  They  must  at  with
sobriety,  moderation  and  restraint.  They  must  have  the  humilitytorecognise  that  they  are  not  infallible  and  any
harsh  and  disparaging  strictures  passed  by  them  against  any  party  may  be  mistaken  and  unjustified  and  if  so,
they  may  do  considerable  harm  and  mischief  and  result  in  injustice."

"I  have  never  known  any  judges,  no  difference  how  austere  of  manner,  who  discharged  their  judicial  duties  in  an
atmosphere  of  pure,  unadulterated  reason.  Alas!  we  are  "all  the  common  growth  of  the  Mother  Earth'  -  even
those  of  us  who  wear  the  long  robe".  (emphasis  supplied)
Similar  was  the  view  of  Thomas  Reed  Powell,  who  said:  "Judges  have  preferences  for  social  policies  as  you  said
and  I.  They  form  their  judgments  after  the  varying  fashions  in  which  you  and  I  form  ours.  They  have  hands,
organs,  dimensions,  senses,  affections,  passions.  They  are  warmed  by  the  same  winter  and  summer  and  by  the
same  ideas  as  a  layman  is".

"In  the  present  case,  however,  as  we  have  already  noted  in  the  earlier  part  of  the  judgment,  whether  the  order
passed  by  the  appellant  was  correct  or  not,  but  the  remarks  made,  strictures  passed  and  directions  issued  by  the
learned  Single  Judge  of  the  High  Court  against  the  appellant  were  improper,  uncalled  for  and  unwarranted.  Apart
from  the  fact  that  they  were  neither  necessary  for  deciding  the  controversy  raised  before  the  Court  nor  an
integral  part  of  the  judgment,  in  the  facts  and  circumstances  of  the  case,  they  were  not  justified.  We,  therefore,
direct  deletion  of  those  remarks."
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143)  In  line  with  the  consistent  view  of  this  Court,  we  are  of  the  considered  view  that  the  Division  Bench  could
have  avoided  making  such  observations  which  directly  or  impliedly  indicates  towards  impropriety  in  the  functioning
of  the  Court,  appreciation  of  evidence  by  the  learned  Judge  and/or  any  other  ancillary  matter.  The  content  and
merit  of  the  judgment  would  have  remained  unaffected  even  if  such  language  or  comments  were  not  made
against  the  learned  trial  Judge.  The  respect  of  judiciary  and  for  the  judiciary,  is  of  paramount  consideration.  Every
possible  effort  should  be  made  and  precaution  taken  which  will  help  in  preservation  of  public  faith  and  individual
dignity.  A  judicial  consensus  would  require  that  the  judgment  should  be  set  aside  or  affirmed  as  the  case  may  be
but  preferably  without  offering  any  undesirable  comments,  disparaging  remarks  or  indications  which  would  impinge
upon  the  dignity  and  respect  of  judicial  system,  actus  curiae  neminem  gravabit.  Despite  exercise  of  such  restraint,
if,  in  a  given  case,  the  Court  finds  compelling  reasons  for  making  any  comments  in  that  event  it  will  be  in
consonance  with  the  basic  rule  of  law  and  adherence  to  the  principles  of  natural  justice  that  view  point  of  the
concerned  learned  Judge  should  also  be  invited.

144)  In  view  of  our  discussion  supra  we  direct  expunction  of  all  remarks  made  by  the  Trial  Judge  against  the
prosecution  and  by  the  Division  Bench  against  the  Trial  Judge.  Role  of  the  Media  and  Press:

145)  Mr.  Ram  Jethmalani,  learned  senior  counsel  for  the  appellant  submitted  that  the  appellant-Manu  Sharma  had
been  specifically  targeted  and  maligned  before  and  during  the  proceedings  by  the  media,  who  proclaimed  him  as
guilty  despite  even  after  his  acquittal  by  the  Trial  Court.  He  took  us  through  various  news  items  that  were
published  in  English  &  Hindi  dailies.  He  elaborated  that  "Justice  should  not  only  be  done,  it  should  manifestly
and  undoubtedly  be  seen  to  be  done."  This  common  law  rule  can  not  be  ignored.

146)  Cardozo,  one  of  the  great  Judges  of  American  Supreme  Court  in  his  "Nature  of  the  Judicial  Process"
observed  that  the  judges  are  subconsciously  influenced  by  several  forces.  This  Court  has  expressed  a  similar  view
in  P.C.  Sen  In  Re:  AIR  1970  SC  1821  and  Reliance  Petrochemicals  Ltd.  v.  Proprietors  of  Indian  Express  1988  (4)
SCC  592.

147)  There  is  danger,  of  serious  risk  of  prejudice  if  the  media  exercises  an  unrestricted  and  unregulated  freedom
such  that  it  publishes  photographs  of  the  suspects  or  the  accused  before  the  identification  parades  are  constituted
or  if  the  media  publishes  statements  which  out  rightly  hold  the  suspect  or  the  accused  guilty  even  before  such  an
order  has  been  passed  by  the  Court.

148)  Despite  the  significance  of  the  print  and  electronic  media  in  the  present  day,  it  is  not  only  desirable  but
least  that  is  expected  of  the  persons  at  the  helm  of  affairs  in  the  field,  to  ensure  that  trial  by  media  does  not
hamper  fair  investigation  by  the  investigating  agency  and  more  importantly  does  not  prejudice  the  right  of
defence  of  the  accused  in  any  manner  whatsoever.  It  will  amount  to  travesty  of  justice  if  either  of  this  causes
impediments  in  the  accepted  judicious  and  fair  investigation  and  trial.

149)  In  the  present  case,  certain  articles  and  news  items  appearing  in  the  newspapers  immediately  after  the  date
of  occurrence,  did  cause  certain  confusion  in  the  mind  of  public  as  to  the  description  and  number  of  the  actual
assailants/suspects.  It  is  unfortunate  that  trial  by  media  did,  though  to  a  very  limited  extent,  affect  the  accused,
but  not  tantamount  to  a  prejudice  which  should  weigh  with  the  Court  in  taking  any  different  view.  The  freedom
of  speech  protected  under  Article  19  (1)  (a)  of  the  Constitution  has  to  be  carefully  and  cautiously  used,  so  as  to
avoid  interference  in  the  administration  of  justice  and  leading  to  undesirable  results  in  the  matters  sub  judice
before  the  Courts.

150)  A  Bench  of  this  Court  in  the  case  of  R.K.  Anand  v.  Delhi  High  Court  (2009)  8  SCC  106,  clearly  stated  it
would  be  a  sad  day  for  the  court  to  employ  the  media  for  setting  its  own  house  in  order  and  the  media  too
would  not  relish  the  role  of  being  the  snoopers  for  the  Court.  Media  should  perform  the  acts  of  journalism  and
not  as  a  special  agency  for  the  Court.  The  impact  of  television  and  newspaper  coverage  on  a  person's  reputation
by  creating  a  widespread  perception  of  guilt,  regardless  of  any  verdict  in  a  Court  of  law.  This  will  not  be  fair.
Even  in  the  case  of  M.P.  Lohia  v.  State  of  W.B.  &  Anr.  (2005)  2  SCC  686,  the  Court  reiterated  its  earlier  view
that  freedom  of  speech  and  expression  sometimes  may  amount  to  interference  with  the  administration  of  justice  as
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the  articles  appearing  in  the  media  could  be  prejudicial,  this  should  not  be  permitted.

151)  Presumption  of  innocence  of  an  accused  is  a  legal  presumption  and  should  not  be  destroyed  at  the  very
threshold  through  the  process  of  media  trial  and  that  too  when  the  investigation  is  pending.  In  that  event,  it  will
be  opposed  to  the  very  basic  rule  of  law  and  would  impinge  upon  the  protection  granted  to  an  accused  under
Article  21  of  the  Constitution  [Anukul  Chandra  Pradhan  v.  Union  of  India  &  Ors.  (1996)  6  SCC  354].  It  is
essential  for  the  maintenance  of  dignity  of  Courts  and  is  one  of  the  cardinal  principles  of  rule  of  law  in  a  free
democratic  country,  that  the  criticism  or  even  the  reporting  particularly,  in  sub  judice  matters  must  be  subjected
to  check  and  balances  so  as  not  to  interfere  with  the  administration  of  justice.

152)  In  the  present  case,  various  articles  in  the  print  media  had  appeared  even  during  the  pendency  of  the
matter  before  the  High  Court  which  again  gave  rise  to  unnecessary  controversies  and  apparently,  had  an  effect  of
interfering  with  the  administration  of  criminal  justice.  We  would  certainly  caution  all  modes  of  media  to  extend
their  cooperation  to  ensure  fair  investigation,  trial,  defence  of  accused  and  non  interference  in  the  administration
of  justice  in  matters  sub  judice.

153)  Summary  of  our  Conclusion:

1)  The  appellate  Court  has  all  the  necessary  powers  to  re-  evaluate  the  evidence  let  in  before  the  trial  Court  as
well  as  the  conclusions  reached.  It  has  a  duty  to  specify  the  compelling  and  substantial  reasons  in  case  it
reverses  the  order  of  acquittal  passed  by  the  trial  Court.  In  the  case  on  hand,  the  High  Court  by  adhering  to  all
the  ingredients  and  by  giving  cogent  and  adequate  reasons  reversed  the  order  of  acquittal.

2)  The  presence  of  the  accused  at  the  scene  of  crime  is  proved  through  the  ocular  testimonies  of  PWs  1,  2,  6,
20,  23,  24  and  70,  corroborated  by  Ex  PW  12/D-I  as  well  as  3  PCR  calls  Ex  PW  11/A,  B  and  C.

3)  Phone  calls  made  immediately  after  an  incident  to  the  police  constitutes  an  FIR  only  when  they  are  not  vague
and  cryptic.  Calls  purely  for  the  reason  of  getting  the  police  to  the  scene  of  crime  do  not  necessarily  constitute
the  FIR.  In  the  present  case,  the  phone  calls  were  vague  and  therefore  could  not  be  registered  as  the  FIR.  The
FIR  was  properly  lodged  as  per  the  statement  of  Shyan  Munshi  PW-2.

4)  Delay  in  recording  the  statement  of  the  witnesses  do  not  necessarily  discredit  their  testimonies.  The  court  may
rely  on  such  testimonies  if  they  are  cogent  and  credible.

5)  The  laboratory  reports  in  the  present  case  are  vague  and  ambiguous  and,  therefore,  they  cannot  be  relied
upon  to  reach  any  specific  conclusion  regarding  the  incident.

6)  The  evidence  regarding  the  actual  incident,  the  testimonies  of  witnesses,  the  evidence  connecting  the  vehicles
and  cartridges  to  the  accused  -  Manu  Sharma,  as  well  as  his  conduct  after  the  incident  prove  his  guilt  beyond
reasonable  doubt.  The  High  Court  has  analyzed  all  the  evidence  and  arrived  at  the  correct  conclusion.

7)  The  public  prosecutor  is  under  a  duty  of  disclosure  under  the  Cr.P.C.,  Bar  Council  Rules  and  relevant
principles  of  common  law.  Nevertheless,  a  violation  of  this  duty  does  not  necessarily  vitiate  the  entire  trial.  A  trial
would  only  be  vitiated  if  non-disclosure  amounts  to  a  material  irregularity  and  causes  irreversible  prejudice  to  the
accused.  In  the  present  case,  no  such  prejudice  was  caused  to  the  accused,  and  therefore  the  trial  is  not  vitiated.

8)  No  prejudice  had  been  caused  to  the  right  of  the  accused  to  fair  trial  and  non-furnishing  of  the  copy  of  one
of  the  ballistic  reports  had  not  hampered  the  ends  of  justice.  The  right  of  the  accused  to  disclosure  has  not
received  any  set  back  in  the  facts  and  circumstances  of  the  case.

9)  The  High  Court  has  rightly  convicted  the  other  two  accused,  namely,  Amardeep  Singh  Gill  @  Tony  Gill  and
Vikas  Yadav  after  appreciation  of  the  evidence  of  PWs  30  and  101.
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10)  Normally,  the  judgment/order  should  be  set  aside  or  affirmed  as  the  case  may  be  but  preferably  without
offering  any  undesirable  comments,  disparaging  remarks  or  indications  which  would  impinge  upon  the  dignity  and
respect  of  judicial  system.

11)  Every  effort  should  be  made  by  the  print  and  electronic  media  to  ensure  that  the  distinction  between  trial  by
media  and  informative  media  should  always  be  maintained.  Trial  by  media  should  be  avoided  particularly,  at  a
stage  when  the  suspect  is  entitled  to  the  constitutional  protections.  Invasion  of  his  rights  is  bound  to  be  held  as
impermissible.

154)  In  the  light  of  the  above  discussion,  we  hold  that  the  prosecution  has  established  its  case  beyond  doubt
against  the  appellants  and  we  are  in  agreement  with  the  conclusion  arrived  at  by  the  High  Court,  consequently,
all  the  appeals  are  devoid  of  any  merit  and  are  accordingly  dismissed.
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Introduction

1. Finding  an  acceptable  constitutional  balance  between  free  press  and  administration  of  justice  is  a  difficult  task
in  every  legal  system.

Factual  background

Annexure - L
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2.  Civil  Appeal  Nos.  9813  and  9833  of  2011  were  filed  challenging  the  order  dated  18.10.2011  of  the  Securities
Appellate  Tribunal  whereby  the  appellants  (hereinafter  for  short  “Sahara”)  were  directed  to  refund  amounts
invested  with  the  appellants  in  certain  Optionally  Fully  Convertible  Bonds  (OFCD)  with  interest  by  a  stated  date.

3.  By  order  dated  28.11.2011,  this  Court  issued  show  cause  notice  to  the  Securities  and  Exchange  Board  of  India
(SEBI),  respondent  No.  1  herein,  directing  Sahara  to  put  on  affidavit  as  to  how  they  intend  to  secure  the
liabilities  incurred  by  them  to  the  OFCD  holders  during  the  pendency  of  the  Civil  Appeals.

4.  Pursuant  to  the  aforesaid  order  dated  28.11.2011,  on  4.01.2012,  an  affidavit  was  filed  by  Sahara  explaining  the
manner  in  which  it  proposed  to  secure  its  liability  to  OFCD  holders  during  the  pendency  of  the  Civil  Appeals.

5.  On  9.01.2012,  both  the  appeals  were  admitted  for  hearing.  However,  IA  No.  3  for  interim  relief  filed  by  Sahara
was  kept  for  hearing  on  20.01.2012.

6.  On  20.01.2012,  it  was  submitted  by  the  learned  counsel  for  SEBI  that  what  was  stated  in  the  affidavit  of
4.01.2012  filed  by  Sahara  inter  alia  setting  out  as  to  how  the  liabilities  of  Sahara  India  Real  Estate  Corporation
Ltd.  (SIRECL)  and  Sahara  Housing  and  Investment  Corporation  (SHICL)  were  to  be  secured  was  insufficient  to
protect  the  OFCD  holders.

7.  This  Court  then  indicated  to  the  learned  counsel  for  Sahara  and  SEBI  that  they  should  attempt,  if  possible,  to
reach  a  consensus  with  respect  to  an  acceptable  security  in  the  form  of  an  unencumbered  asset.  Accordingly,  IA
No.  3  got  stood  over  for  three  weeks  for  that  purpose.

8.  On  7.02.2012,  the  learned  counsel  for  Sahara  addressed  a  personal  letter  to  the  learned  counsel  for  SEBI  at
Chennai  enclosing  the  proposal  with  details  of  security  to  secure  repayment  of  OFCD  to  investors  as  pre-
condition  for  stay  of  the  impugned  orders  dated  23.06.2011  and  18.10.2011  pending  hearing  of  the  Civil  Appeals
together  with  the  Valuation  Certificate  indicating  fair  market  value  of  the  assets  proposed  to  be  offered  as
security.  This  was  communicated  by  e-mail  from  Delhi  to  Chennai.  Later,  on  the  same  day,  there  was  also  an
official  communication  enclosing  the  said  proposal  by  the  Advocate-on-Record  for  Sahara  to  the  Advocate-on-Record
for  SEBI.

9.  A  day  prior  to  the  hearing  of  IA  No.  3  on  10.02.2012,  one  of  the  news  channels  flashed  on  TV  the  details  of
the  said  proposal  which  had  been  communicated  only  inter  parties  and  which  was  obviously  not  meant  for  public
circulation.  The  concerned  television  channel  also  named  the  valuer  who  had  done  the  valuation  of  the  assets
proposed  to  be  offered  as  security.

10.  On  10.02.2012,  there  was  no  information  forthcoming  from  SEBI  of  either  acceptance  or  rejection  of  the
proposal.

11.  The  above  facts  were  inter  alia  brought  to  the  notice  of  this  Court  at  the  hearing  of  IA  No.  3  on  10.02.2012
when  Shri  F.S.  Nariman,  learned  senior  counsel  for  Sahara  orally  submitted  that  disclosure  to  the  Media  was  by
SEBI  in  breach  of  confidentiality  which  was  denied  by  the  learned  counsel  for  SEBI.  After  hearing  the  learned
counsel  for  the  parties,  this  Court  passed  the  following  order:  “We  are  distressed  to  note  that  even  “without
prejudice”  proposals  sent  by  learned  counsel  for  the  appellants  to  the  learned  counsel  for  SEBI  has  come  on  one
of  the  TV  channels.  Such  incidents  are  increasing  by  the  day.  Such  reporting  not  only  affects  the  business
sentiments  but  also  interferes  in  the  administration  of  justice.  In  the  above  circumstances,  we  have  requested
learned  counsel  on  both  sides  to  make  written  application  to  this  Court  in  the  form  of  an  I.A.  so  that  appropriate
orders  could  be  passed  by  this  Court  with  regard  to  reporting  of  matters,  which  are  sub-judice.”
12.  Pursuant  to  the  aforesaid  order,  IA  Nos.  4  and  5  came  to  be  filed  by  Sahara.  According  to  Sahara,  IA  Nos.  4
and  5  raise  a  question  of  general  public  importance.  In  the  said  IA  Nos.  4  and  5,  Sahara  stated  that  the  time
has  come  that  this  Court  should  give  appropriate  directions  with  regard  to  reporting  of  matters  (in  electronic  and
print  media)  which  are  sub  judice.  In  this  connection,  it  has  been  further  stated:  “it  is  well  settled  that  it  is
inappropriate  for  comments  to  be  made  publicly  (in  the  Media  or  otherwise)  on  cases  (civil  and  criminal)  which
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are  sub  judice;  this  principle  has  been  stated  in  Section  3  of  the  Contempt  of  Courts  Act,  which  defines  criminal
contempt  of  court  as  the  doing  of  an  act  whatsoever  which  prejudices  or  interferes  or  tends  to  interfere  with  the
due  course  of  any  judicial  proceeding  or  tends  to  interfere  or  interfere  with  or  obstruct  or  tends  to  interfere  or
obstruct  the  administration  of  justice”.  In  the  IAs,  it  has  been  further  stated  that  whilst  there  is  no  fetter  on  the
fair  reporting  of  any  matter  in  court,  matters  relating  to  proposal  made  inter-parties  are  privileged  from  public
disclosure.  That,  disclosure  and  publication  of  pleadings  and  other  documents  on  the  record  of  the  case  by  third
parties  (who  are  not  parties  to  the  proceedings  in  this  court)  can  (under  the  rules  of  this  Court)  only  take  place
on  an  application  to  the  court  and  pursuant  to  the  directions  given  by  the  court  (see  Order  XII,  Rules  1,  2  and  3
of  Supreme  Court  Rules,  1966).  It  was  further  stated  that  in  cases  like  the  present  one  a  thin  line  has  to  be
drawn  between  two  types  of  matters;  firstly,  matters  between  company,  on  the  one  hand,  and  an  authority,  on  the
other  hand,  and,  secondly,  matters  of  public  importance  and  concern.  According  to  Sahara,  in  the  present  case,
no  question  of  public  concern  was  involved  in  the  telecast  of  news  regarding  the  proposal  made  by  Sahara  on
7.02.2012  by  one  side  to  the  other  in  the  matter  of  providing  security  in  an  ongoing  matter.  In  the  IAs,  it  has
been  further  stated  that  this  Court  has  observed  in  the  case  of  State  of  Maharashtra  v.  Rajendra  J.  Gandhi
[(1997)  8  SCC  386]  that:

“A  trial  by  press,  electronic  media  or  public  agitation  is  the  very  antithesis  of  rule  of  law”.  Consequently,  it  has
been  stated  in  the  IAs  by  Sahara  that  this  Court  should  consider  giving  guidelines  as  to  the  manner  and  extent
of  publicity  which  can  be  given  to  pleadings/  documents  filed  in  court  by  one  or  the  other  party  in  a  pending
proceedings  which  have  not  yet  been  adjudicated  upon.

13.  Accordingly,  vide  IA  Nos.  4  and  5,  Sahara  made  the  following  prayers:  “(b)  appropriate  guidelines  be  framed
with  regard  to  reporting  (in  the  electronic  and  print  media)  of  matters  which  are  sub-judice  in  a  court  including
public  disclosure  of  documents  forming  part  of  court  proceedings.

(c)  appropriate  directions  be  issued  as  to  the  manner  and  extent  of  publicity  to  be  given  by  the  print/  electronic
media  of  pleadings/  documents  filed  in  a  proceeding  in  court  which  is  pending  and  not  yet  adjudicated  upon;”
14.  Vide  IA  No.  10,  SEBI,  at  the  very  outset,  denied  that  the  alleged  disclosure  was  at  its  instance  or  at  the
instance  of  its  counsel.  It  further  denied  that  papers  furnished  by  Sahara  were  passed  on  by  SEBI  to  the  TV
Channel.  In  its  IA,  SEBI  stated  that  it  is  a  statutory  regulatory  body  and  that  as  a  matter  of  policy  SEBI  never
gives  its  comments  to  the  media  on  matters  which  are  under  investigation  or  sub  judice.  Further,  SEBI  had  no
business  stakes  involved  to  make  such  disclosures  to  the  media.  However,  even  according  to  SEBI,  in  view  of  the
incident  having  happened  in  court,  this  Court  should  give  appropriate  directions  or  frame  such  guidelines  as  may
be  deemed  appropriate.

15.  At  the  very  outset,  we  need  to  state  that  since  an  important  question  of  public  importance  arose  for  decision
under  the  above  circumstances  dealing  with  the  rights  of  the  citizens  and  the  media,  we  gave  notice  and  hearing
to  those  who  had  filed  the  IAs;  the  question  of  law  being  that  every  citizen  has  a  right  to  negotiate  in  confidence
inasmuch  as  he/  she  has  a  right  to  defend  himself  or  herself.  The  source  of  these  two  rights  comes  from  the
common  law.  They  are  based  on  presumptions  of  confidentiality  and  innocence.  Both,  the  said  presumptions  are  of
equal  importance.  At  one  stage,  it  was  submitted  before  us  that  this  Court  has  been  acting  suo  motu.  We  made
it  clear  that  Sahara  was  at  liberty  to  withdraw  the  IAs  at  which  stage  Shri  Sidharth  Luthra,  learned  senior
counsel  stated  that  Sahara  would  not  like  to  withdraw  its  IAs.  Even  SEBI  stated  that  if  Sahara  withdraws  its  IAs,
SEBI  would  insist  on  its  IA  being  decided.  In  short,  both  Sahara  and  SEBI  sought  adjudication.  Further,  on
28.03.2012,  learned  counsel  for  Sahara  filed  a  note  in  the  Court  citing  instances  (mostly  criminal  cases)  in  which
according  to  him  certain  aberration  qua  presumption  of  innocence  has  taken  place.  This  Court  made  it  clear  that
this  Court  is  concerned  with  the  question  as  to  whether  guidelines  for  the  media  be  laid  down?  If  so,  whether
they  should  be  self-regulatory?  Or  whether  this  Court  should  restate  the  law  or  declare  the  law  under  Article  141
on  balancing  of  Article  19(1)(a)  rights  vis-a-vis  Article  21,  the  scope  of  Article  19(2)  in  the  context  of  the  law
regulating  contempt  of  court  and  the  scope  of  Article  129/  Article  215.

16.  Thus,  our  decision  herein  is  confined  to  IA  Nos.  4,  5  and  10.  This  clarification  is  important  for  the  reason
that  some  accused  have  filed  IAs  in  which  they  have  sought  relief  on  the  ground  that  their  trial  has  been
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prejudiced  on  account  of  excessive  media  publicity.  We  express  no  opinion  on  the  merits  of  those  IAs.

Constitutionalization  of  free  speech

Comparative  law:  differences  between  the  US  and  other  common-law  experiences

17.  Protecting  speech  is  the  US  approach.  The  First  Amendment  does  not  tolerate  any  form  of  restraint.  In  US,
unlike  India  and  Canada  which  also  have  written  Constitutions,  freedom  of  the  press  is  expressly  protected  as  an
absolute  right.  The  US  Constitution  does  not  have  provisions  similar  to  Section  1  of  the  Charter  Rights  under  the
Canadian  Constitution  nor  is  such  freedom  subject  to  reasonable  restrictions  as  we  have  under  Article  19(2)  of
the  Indian  Constitution.  Therefore,  in  US,  any  interference  with  the  media  freedom  to  access,  report  and  comment
upon  ongoing  trials  is  prima  facie  unlawful.  Prior  restraints  are  completely  banned.  If  an  irresponsible  piece  of
journalism  results  in  prejudice  to  the  proceedings,  the  legal  system  does  not  provide  for  sanctions  against  the
parties  responsible  for  the  wrongdoings.  Thus,  restrictive  contempt  of  court  laws  are  generally  considered
incompatible  with  the  constitutional  guarantee  of  free  speech.  However,  in  view  of  cases,  like  O.J.  Simpson,  Courts
have  evolved  procedural  devices  aimed  at  neutralizing  the  effect  of  prejudicial  publicity  like  change  of  venue,
ordering  re-trial,  reversal  of  conviction  on  appeal  (which,  for  the  sake  of  brevity,  is  hereinafter  referred  to  as
“neutralizing  devices”).  It  may  be  stated  that  even  in  US  as  of  date,  there  is  no  absolute  rule  against  “prior
restraint”  and  its  necessity  has  been  recognized,  albeit  in  exceptional  cases  [see  Near  v.  Minnesota,  283  US  697]
by  the  courts  evolving  neutralizing  techniques.

18.  In  1993,  Chief  Justice  William  Rehnquist  observed:  “constitutional  law  is  now  so  firmly  grounded  in  so  many
countries,  it  is  time  that  the  US  Courts  begin  looking  at  decisions  of  other  constitutional  courts  to  aid  in  their
own  deliberative  process”.

19.  Protecting  Justice  is  the  English  approach.  Fair  trials  and  public  confidence  in  the  courts  as  the  proper  forum
for  settlement  of  disputes  as  part  of  the  administration  of  justice,  under  the  common  law,  were  given  greater
weight  than  the  goals  served  by  unrestrained  freedom  of  the  press.  As  a  consequence,  the  exercise  of  free  speech
respecting  ongoing  court  proceedings  stood  limited.  England  does  not  have  a  written  constitution.  Freedoms  in
English  law  have  been  largely  determined  by  Parliament  and  Courts.  However,  after  the  judgment  of  ECHR  in  the
case  of  Sunday  Times  v.  United  Kingdom  [(1979)  2  EHRR  245],  in  the  light  of  which  the  English  Contempt  of
Courts  Act,  1981  (for  short  “the  1981  Act”)  stood  enacted,  a  balance  is  sought  to  be  achieved  between  fair  trial
rights  and  free  media  rights  vide  Section  4(2).  Freedom  of  speech  (including  free  press)  in  US  is  not  restricted  as
under  Article  19(2)  of  our  Constitution  or  under  Section  1  of  the  Canadian  Charter.  In  England,  Parliament  is
supreme.  Absent  written  constitution,  Parliament  can  by  law  limit  the  freedom  of  speech.  The  view  in  England,  on
interpretation,  has  been  and  is  even  today,  even  after  the  Human  Rights  Act,  1998  that  the  right  of  free  speech
or  right  to  access  the  courts  for  the  determination  of  legal  rights  cannot  be  excluded,  except  by  clear  words  of
the  statute.  An  important  aspect  needs  to  be  highlighted.  Under  Section  4(2)  of  the  1981  Act,  courts  are
expressly  empowered  to  postpone  publication  of  any  report  of  the  proceedings  or  any  part  of  the  proceedings  for
such  period  as  the  court  thinks  fit  for  avoiding  a  substantial  risk  of  prejudice  to  the  administration  of  justice  in
those  proceedings.  Why  is  such  a  provision  made  in  the  Act  of  1981?  One  of  the  reasons  is  that  in  Section  2  of
the  1981  Act,  strict  liability  has  been  incorporated  (except  in  Section  6  whose  scope  has  led  to  conflicting
decisions  on  the  question  of  intention).  The  basis  of  the  strict  liability  contempt  under  the  1981  Act  is  the
publication  of  “prejudicial”  material.  The  definition  of  publication  is  also  very  wide.  It  is  true  that  the  1981  Act
has  restricted  the  strict  liability  contempt  to  a  fewer  circumstances  as  compared  to  cases  falling  under  common
law.  However,  contempt  is  an  offence  sui  generis.  At  this  stage,  it  is  important  to  note  that  the  strict  liability
rule  is  the  rule  of  law  whereby  a  conduct  or  an  act  may  be  treated  as  contempt  of  court  if  it  tends  to  interfere
with  the  course  of  justice  in  particular  legal  proceedings,  regardless  of  intent  to  do  so.  Sometimes,  fair  and
accurate  reporting  of  the  trial  (say  a  murder  trial)  would  nonetheless  give  rise  to  substantial  risk  of  prejudice  not
in  the  pending  trial  but  in  the  later  or  connected  trials.  In  such  cases,  there  is  no  other  practical  means  short  of
postponement  orders  that  is  capable  of  avoiding  such  risk  of  prejudice  to  the  later  or  connected  trials.  Thus,
postponement  order  not  only  safeguards  fairness  of  the  later  or  connected  trials,  it  prevents  possible  contempt.
That  seems  to  be  the  underlying  reason  behind  enactment  of  Section  4(2)  of  the  1981  Act.  According  to  Borrie  &
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Lowe  on  the  “Law  of  Contempt”,  the  extent  to  which  prejudgment  by  publication  of  the  outcome  of  a  proceedings
(referred  to  by  the  House  of  Lords  in  Sunday  Times’s  case)  may  still  apply  in  certain  cases.  In  the  circumstances
to  balance  the  two  rights  of  equal  importance,  viz.,  right  to  freedom  of  expression  and  right  to  a  fair  trial,  that
Section  4(2)  is  put  in  the  1981  Act.  Apart  from  balancing  it  makes  the  media  know  where  they  stand  in  the
matters  of  reporting  of  court  cases.  To  this  extent,  the  discretion  of  courts  under  common  law  contempt  has  been
reduced  to  protect  the  media  from  getting  punished  for  contempt  under  strict  liability  contempt.  Of  course,  if  the
court’s  order  is  violated,  contempt  action  would  follow.

20.  In  the  case  of  Home  Office  v.  Harman  [(1983)  1  A.C.  280]  the  House  of  Lords  found  that  the  counsel  for  a
party  was  furnished  documents  by  the  opposition  party  during  inspection  on  the  specific  undertaking  that  the
contents  will  not  be  disclosed  to  the  public.  However,  in  violation  of  the  said  undertaking,  the  counsel  gave  the
papers  to  a  third  party,  who  published  them.  The  counsel  was  held  to  be  in  contempt  on  the  principle  of
equalization  of  the  right  of  the  accused  to  defend  himself/herself  in  a  criminal  trial  with  right  to  negotiate
settlement  in  confidence.  [See  also  Globe  and  Mail  v.  Canada  (Procureur  general),  2008  QCCA  2516]

21.  The  Continental  Approach  seeks  to  protect  personality.  This  model  is  less  concerned  with  the  issue  of  fair
trial  than  with  the  need  for  safeguarding  privacy,  personal  dignity  and  presumption  of  innocence  of  trial
participants.  The  underlying  assumption  of  this  model  is  that  the  media  coverage  of  pending  trials  might  be  at
odds  not  only  with  fairness  and  impartiality  of  the  proceedings  but  also  with  other  individual  and  societal
interests.  Thus,  narrowly  focussed  prior  restraints  are  provided  for,  on  either  a  statutory  or  judicial  basis.  It  is
important  to  note  that  in  the  common-law  approach  the  protection  of  sanctity  of  legal  proceedings  as  a  part  of
administration  of  justice  is  guaranteed  by  institution  of  contempt  proceedings.  According  to  Article  6(2)  of  the
European  Convention  of  Human  Rights,  presumption  of  innocence  needs  to  be  protected.  The  European  Courts  of
Human  Rights  has  ruled  on  several  occasions  that  the  presumption  of  innocence  should  be  employed  as  a
normative  parameter  in  the  matter  of  balancing  the  right  to  a  fair  trial  as  against  freedom  of  speech.  The
German  Courts  have  accordingly  underlined  the  need  to  balance  the  presumption  of  innocence  with  freedom  of
expression  based  on  employment  of  the  above  normative  parameter  of  presumption  of  innocence.  France  and
Australia  have  taken  a  similar  stance.  Article  6(2)  of  the  European  Convention  of  Human  Rights  imposes  a
positive  obligation  on  the  State  to  take  action  to  protect  the  presumption  of  innocence  from  interference  by  non-
State  actors.  However,  in  a  catena  of  decisions,  the  ECHR  has  applied  the  principle  of  proportionality  to  prevent
imposition  of  overreaching  restrictions  on  the  media.  At  this  stage,  we  may  state,  that  the  said  principle  of
proportionality  has  been  enunciated  by  this  Court  in  Chintaman  Rao  v.  The  State  of  Madhya  Pradesh  [  (1950)
SCR  759].

22.  The  Canadian  Approach:  Before  Section  1  of  Canadian  Charter  of  Rights,  the  balance  between  fair  trial  and
administration  of  justice  concerns,  on  the  one  hand,  and  freedom  of  press,  on  the  other  hand,  showed  a  clear
preference  accorded  to  the  former.  Since  the  Charter  introduced  an  express  guarantee  of  “freedom  of  the  press
and  other  media  of  communication”,  the  Canadian  Courts  reformulated  the  traditional  sub  judice  rule,  showing  a
more  tolerant  attitude  towards  trial-related  reporting  [see  judgment  of  the  Supreme  Court  of  Canada  in  Dagenais
v.  Canadian  Broadcasting  Corp.,  [1994]  3  SCR  835  which  held  that  a  publication  ban  should  be  ordered  when
such  an  order  is  necessary  to  prevent  a  serious  risk  to  the  proper  administration  of  justice  when  reasonably
alternative  measures  like  postponement  of  trial  or  change  of  venue  will  not  prevent  the  risk  (necessity  test);  and
that  salutary  effects  of  the  publication  bans  outweigh  the  deleterious  effects  on  the  rights  and  interests  of  the
parties  and  the  public,  including  the  effect  on  the  right  to  free  expression  and  the  right  of  the  accused  to  open
trial  (i.e.  proportionality  test)].  The  traditional  common  law  rule  governing  publication  bans  –  that  there  be  real
and  substantial  risk  of  interference  with  the  right  to  a  fair  trial  –  emphasized  the  right  to  a  fair  trial  over  the
free  expressions  interests  of  those  affected  by  the  ban.  However,  in  the  context  of  post-Charter  situation,  the
Canadian  Supreme  Court  has  held  that  when  two  protected  rights  come  in  conflict,  Charter  principles  require  a
balance  to  be  achieved  that  fully  respects  both  the  rights.  The  Canadian  Courts  have,  thus,  shortened  the  distance
between  the  US  legal  experience  and  the  common-law  experiences  in  other  countries.  It  is  important  to  highlight
that  in  Dagenais,  the  publication  ban  was  sought  under  common  law  jurisdiction  of  the  Superior  Court  and  the
matter  was  decided  under  the  common  law  rule  that  the  Courts  of  Record  have  inherent  power  to  defer  the
publication.  In  R.  v.  Mentuck  [2001]  3  SCR  442  that  Dagenais  principle  was  extended  to  the  presumption  of
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openness  and  to  duty  of  court  to  balance  the  two  rights.  In  both  the  above  cases,  Section  2(b)  of  the  Charter
which  deals  with  freedom  of  the  press  was  balanced  with  Section  1  of  the  Charter.  Under  the  Canadian
Constitution,  the  Courts  of  Record  (superior  courts)  have  retained  the  common  law  discretion  to  impose  such  bans
provided  that  the  discretion  is  exercised  in  accordance  with  the  Charter  demands  in  each  individual  case.

23.  The  Australian  Approach:  The  Australian  Courts  impose  publication  bans  through  the  exercise  of  their  inherent
jurisdiction  to  regulate  their  own  proceedings.  In  Australia,  contempt  laws  deal  with  reporting  of  court
proceedings  which  interfere  with  due  administration  of  justice.  Contempt  laws  in  Australia  embody  the  concept  of
“sub  judice  contempt”  which  relates  to  the  publication  of  the  material  that  has  a  tendency  to  interfere  with  the
pending  proceedings.

24.  The  New  Zealand  Approach:  It  recognizes  the  Open  Justice  principle.  However,  the  courts  have  taken  the
view  that  the  said  principle  is  not  absolute.  It  must  be  balanced  against  the  object  of  doing  justice.  That,  the
right  to  freedom  of  expression  must  be  balanced  against  other  rights  including  the  fundamental  public  interest  in
preserving  the  integrity  of  justice  and  the  administration  of  justice.

Indian  Approach  to  prior  restraint

(i)  Judicial  decisions

25.  At  the  outset,  it  may  be  stated  that  the  Supreme  Court  is  not  only  the  sentinel  of  the  fundamental  rights  but
also  a  balancing  wheel  between  the  rights,  subject  to  social  control.  Freedom  of  expression  is  one  of  the  most
cherished  values  of  a  free  democratic  society.  It  is  indispensable  to  the  operation  of  a  democratic  society  whose
basic  postulate  is  that  the  government  shall  be  based  on  the  consent  of  the  governed.  But,  such  a  consent
implies  not  only  that  the  consent  shall  be  free  but  also  that  it  shall  be  grounded  on  adequate  information,
discussion  and  aided  by  the  widest  possible  dissemination  of  information  and  opinions  from  diverse  and
antagonistic  sources.  Freedom  of  expression  which  includes  freedom  of  the  press  has  a  capacious  content  and  is
not  restricted  to  expression  of  thoughts  and  ideas  which  are  accepted  and  acceptable  but  also  to  those  which
offend  or  shock  any  section  of  the  population.  It  also  includes  the  right  to  receive  information  and  ideas  of  all
kinds  from  different  sources.  In  essence,  the  freedom  of  expression  embodies  the  right  to  know.  However,  under
our  Constitution  no  right  in  Part  III  is  absolute.  Freedom  of  expression  is  not  an  absolute  value  under  our
Constitution.  It  must  not  be  forgotten  that  no  single  value,  no  matter  exalted,  can  bear  the  full  burden  of
upholding  a  democratic  system  of  government.  Underlying  our  Constitutional  system  are  a  number  of  important
values,  all  of  which  help  to  guarantee  our  liberties,  but  in  ways  which  sometimes  conflict.  Under  our  Constitution,
probably,  no  values  are  absolute.  All  important  values,  therefore,  must  be  qualified  and  balanced  against,  other
important,  and  often  competing,  values.  This  process  of  definition,  qualification  and  balancing  is  as  much  required
with  respect  to  the  value  of  freedom  of  expression  as  it  is  for  other  values.  Consequently,  free  speech,  in
appropriate  cases,  has  got  to  correlate  with  fair  trial.  It  also  follows  that  in  appropriate  case  one  right  [say
freedom  of  expression]  may  have  to  yield  to  the  other  right  like  right  to  a  fair  trial.  Further,  even  Articles  14
and  21  are  subject  to  the  test  of  reasonableness  after  the  judgment  of  this  Court  in  the  case  of  Maneka  Gandhi
v.  Union  of  India  [(1978)  1  SCC  248].

Decisions  of  the  Supreme  Court  on  “prior  restraint”

26.  In  Brij  Bhushan  v.  State  of  Delhi  [AIR  1950  SC  129],  this  Court  was  called  upon  to  balance  exercise  of
freedom  of  expression  and  pre-  censorship.  This  Court  declared  the  statutory  provision  as  unconstitutional
inasmuch  as  the  restrictions  imposed  by  it  were  outside  Article  19(2),  as  it  then  stood.  However,  this  Court  did
not  say  that  pre-censorship  per  se  is  unconstitutional.

27.  In  Virendra  v.  State  of  Punjab  [AIR  1957  SC  896],  this  Court  upheld  pre-censorship  imposed  for  a  limited
period  and  right  of  representation  to  the  government  against  such  restraint  under  Punjab  Special  Powers  (Press)
Act,  1956.  However,  in  the  same  judgment,  another  provision  imposing  pre-censorship  but  without  providing  for
any  time  limit  or  right  to  represent  against  pre-censorship  was  struck  down  as  unconstitutional.
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28.  In  the  case  of  K.A.  Abbas  v.  Union  of  India  [AIR  1971  SC  481],  this  Court  upheld  prior  restraint  on
exhibition  of  motion  pictures  subject  to  Government  setting  up  a  corrective  machinery  and  an  independent
Tribunal  and  reasonable  time  limit  within  which  the  decision  had  to  be  taken  by  the  censoring  authorities.

29.  At  this  stage,  we  wish  to  clarify  that  the  reliance  on  the  above  judgments  is  only  to  show  that  “prior
restraint”  per  se  has  not  been  rejected  as  constitutionally  impermissible.  At  this  stage,  we  may  point  out  that  in
the  present  IAs  we  are  dealing  with  the  concept  of  “prior  restraint”  per  se  and  not  with  cases  of  misuse  of
powers  of  pre-  censorship  which  were  corrected  by  the  Courts  [see  Binod  Rao  v.  Minocher  Rustom  Masani
reported  in  78  Bom  LR  125  and  C.  Vaidya  v.  D’Penha  decided  by  Gujarat  High  Court  in  Sp.  CA  141  of  1976  on
22.03.1976  (unreported)].

30.  The  question  of  prior  restraint  arose  before  this  Court  in  1988,  in  the  case  of  Reliance  Petrochemicals  Ltd.  v.
Proprietors  of  Indian  Express  Newspapers  Bombay  (P)  Ltd.  [AIR  1989  SC  190]  in  the  context  of  publication  in  one
of  the  national  dailies  of  certain  articles  which  contained  adverse  comments  on  the  proposed  issue  of  debentures
by  a  public  limited  company.  The  validity  of  the  debenture  was  sub  judice  in  this  Court.  Initially,  the  court
granted  injunction  against  the  press  restraining  publication  of  articles  on  the  legality  of  the  debenture  issue.  The
test  formulated  was  that  any  preventive  injunction  against  the  press  must  be  “based  on  reasonable  grounds  for
keeping  the  administration  of  justice  unimpaired”  and  that,  there  must  be  reasonable  ground  to  believe  that  the
danger  apprehended  is  real  and  imminent.  The  Court  went  by  the  doctrine  propounded  by  Holmes  J  of  “clear  and
present  danger”.  This  Court  treated  the  said  doctrine  as  the  basis  of  balance  of  convenience  test.  Later  on,  the
injunction  was  lifted  after  subscription  to  debentures  had  closed.

31.  In  the  case  of  Naresh  Shridhar  Mirajkar  v.  State  of  Maharashtra  [AIR  1967  SC  1],  this  Court  dealt  with  the
power  of  a  court  to  conduct  court  proceedings  in  camera  under  its  inherent  powers  and  also  to  incidentally
prohibit  publication  of  the  court  proceedings  or  evidence  of  the  cases  outside  the  court  by  the  media.  It  may  be
stated  that  “open  Justice”  is  the  cornerstone  of  our  judicial  system.  It  instills  faith  in  the  judicial  and  legal
system.  However,  the  right  to  open  justice  is  not  absolute.  It  can  be  restricted  by  the  court  in  its  inherent
jurisdiction  as  done  in  Mirajkar’s  case  if  the  necessities  of  administration  of  justice  so  demand  [see  Kehar  Singh
v.  State  (Delhi  Administration),  AIR  1988  SC  1883].  Even  in  US,  the  said  principle  of  open  justice  yields  to  the
said  necessities  of  administration  of  justice  [see:  Globe  Newspaper  Co.  v.  Superior  Court,  457  US  596].  The  entire
law  has  been  reiterated  once  again  in  the  judgment  of  this  Court  in  Mohd.  Shahabuddin  v.  State  of  Bihar  [(2010)
4  SCC  653],  affirming  judgment  of  this  Court  in  Mirajkar’s  case.

32.  Thus,  the  principle  of  open  justice  is  not  absolute.  There  can  be  exceptions  in  the  interest  of  administration
of  justice.  In  Mirajkar,  the  High  Court  ordered  that  the  deposition  of  the  defence  witness  should  not  be  reported
in  the  newspapers.  This  order  of  the  High  Court  was  challenged  in  this  Court  under  Article  32.  This  Court  held
that  apart  from  Section  151  of  the  Code  of  Civil  Procedure,  the  High  Court  had  the  inherent  power  to  restrain
the  press  from  reporting  where  administration  of  justice  so  demanded.  This  Court  held  vide  para  30  that  evidence
of  the  witness  need  not  receive  excessive  publicity  as  fear  of  such  publicity  may  prevent  the  witness  from
speaking  the  truth.  That,  such  orders  prohibiting  publication  for  a  temporary  period  during  the  course  of  trial  are
permissible  under  the  inherent  powers  of  the  court  whenever  the  court  is  satisfied  that  interest  of  justice  so
requires.  As  to  whether  such  a  temporary  prohibition  of  publication  of  court  proceedings  in  the  media  under  the
inherent  powers  of  the  court  can  be  said  to  offend  Article  19(1)(a)  rights  [which  includes  freedom  of  the  press  to
make  such  publication],  this  Court  held  that  an  order  of  a  court  passed  to  protect  the  interest  of  justice  and  the
administration  of  justice  could  not  be  treated  as  violative  of  Article  19(1)(a)  [see  para  12].

The  judgment  of  this  Court  in  Mirajkar  is  delivered  by  a  Bench  of  9-Judges  and  is  binding  on  this  Court.

33.  At  this  stage,  it  may  be  noted  that  the  judgment  of  the  Privy  Council  in  the  case  of  Independent  Publishing
Co.  Ltd.  v.  AG  of  Trinidad  and  Tobago  [2005  (1)  AC  190]  has  been  doubted  by  the  Court  of  Appeal  in  New
Zealand  in  the  case  of  Vincent  v.  Solicitor  General  [(2012)  NZCA  188  dated  11.5.2012].  In  any  event,  on  the
inherent  powers  of  the  Courts  of  Record  we  are  bound  by  the  judgment  of  this  Court  in  Mirajkar.  Thus,  Courts
of  Record  under  Article  129/Article  215  have  inherent  powers  to  prohibit  publication  of  court  proceedings  or  the

314



Sahara India Real Estate Corp. Ltd. & Others V. Securities & Exchange Board of India & Another

Printed For: Naman Joshi 26-08-2020 On: 02:01:AM

evidence  of  the  witness.  The  judgments  in  Reliance  Petrochemicals  Ltd.  and  Mirajkar  were  delivered  in  civil  cases.
However,  in  Mirajkar,  this  Court  held  that  all  Courts  which  have  inherent  powers,  i.e.,  the  Supreme  Court,  the
High  Courts  and  Civil  Courts  can  issue  prior  restraint  orders  or  proceedings,  prohibitory  orders  in  exceptional
circumstances  temporarily  prohibiting  publications  of  Court  proceedings  to  be  made  in  the  media  and  that  such
powers  do  not  violate  Article  19(1)(a).  Further,  it  is  important  to  note,  that,  one  of  the  Heads  on  which  Article
19(1)(a)  rights  can  be  restricted  is  in  relation  to  “contempt  of  court”  under  Article  19(2).  Article  19(2)  preserves
common  law  of  contempt  as  an  “existing  law”.  In  fact,  the  Contempt  of  Courts  Act,  1971  embodies  the  common
law  of  contempt.  At  this  stage,  it  is  suffice  to  state  that  the  Constitution  framers  were  fully  aware  of  the
Institution  of  Contempt  under  the  common  law  which  they  have  preserved  as  “existing  law”  under  Article  19(2)
read  with  Article  129  and  Article  215  of  Constitution.  The  reason  being  that  contempt  is  an  offence  sui  generis.
The  Constitution  framers  were  aware  that  the  law  of  contempt  is  only  one  of  the  ways  in  which  administration  of
justice  is  protected,  preserved  and  furthered.  That,  it  is  an  important  adjunct  to  the  criminal  process  and  provides
a  sanction.  Other  civil  courts  have  the  power  under  Section  151  of  Code  of  Civil  Procedure  to  pass  orders
prohibiting  publication  of  court  proceedings.  In  Mirajkar,  this  Court  referred  to  the  principles  governing  Courts  of
Record  under  Article  215  [see  para  60].  It  was  held  that  the  High  Court  is  a  Superior  Court  of  Record  and  that
under  Article  215  it  has  all  the  powers  of  such  a  court  including  the  power  to  punish  contempt  of  itself.  At  this
stage,  the  word  “including”  in  Article  129/Article  215  is  to  be  noted.  It  may  be  noted  that  each  of  the  Articles  is
in  two  parts.  The  first  part  declares  that  the  Supreme  Court  or  the  High  Court  “shall  be  a  Court  of  Record  and
shall  have  all  the  powers  of  such  a  court”.  The  second  part  says  “includes  the  powers  to  punish  for  contempt”.
These  Articles  save  the  pre-existing  powers  of  the  Courts  as  courts  of  record  and  that  the  power  includes  the
power  to  punish  for  contempt  [see  Delhi  Judicial  Service  Association  v.  State  of  Gujarat  [(1991)  4  SCC  406]  and
Supreme  Court  Bar  Association  v.  Union  of  India  [(1998)  4  SCC  409].  As  such  a  declaration  has  been  made  in
the  Constitution  that  the  said  powers  cannot  be  taken  away  by  any  law  made  by  the  Parliament  except  to  the
limited  extent  mentioned  in  Article  142(2)  in  the  matter  of  investigation  or  punishment  of  any  contempt  of  itself.
If  one  reads  Article  19(2)  which  refers  to  law  in  relation  to  Contempt  of  Court  with  the  first  part  of  Article  129
and  Article  215,  it  becomes  clear  that  the  power  is  conferred  on  the  High  Court  and  the  Supreme  Court  to  see
that  “the  administration  of  justice  is  not  perverted,  prejudiced,  obstructed  or  interfered  with”.  To  see  that  the
administration  of  justice  is  not  prejudiced  or  perverted  clearly  includes  power  of  the  Supreme  Court/High  Court  to
prohibit  temporarily,  statements  being  made  in  the  media  which  would  prejudice  or  obstruct  or  interfere  with  the
administration  of  justice  in  a  given  case  pending  in  the  Supreme  Court  or  the  High  Court  or  even  in  the
subordinate  courts.  In  view  of  the  judgment  of  this  Court  in  A.K.  Gopalan  v.  Noordeen  [(1969)  2  SCC  734],  such
statements  which  could  be  prohibited  temporarily  would  include  statements  in  the  media  which  would  prejudice
the  right  to  a  fair  trial  of  a  suspect  or  accused  under  Article  21  from  the  time  when  the  criminal  proceedings  in
a  subordinate  court  are  imminent  or  where  suspect  is  arrested.  This  Court  has  held  in  Ram  Autar  Shukla  v.
Arvind  Shukla  [1995  Supp  (2)  SCC  130]  that  the  law  of  contempt  is  a  way  to  prevent  the  due  process  of  law
from  getting  perverted.  That,  the  words  “due  course  of  justice”  in  Section  2  (c)  or  Section  13  of  the  1971  Act
are  wide  enough  and  are  not  limited  to  a  particular  judicial  proceedings.  That,  the  meaning  of  the  words
“contempt  of  court”  in  Article  129  and  Article  215  is  wider  than  the  definition  of  “criminal  contempt”  in  Section
2  (c)  of  the  1971  Act.  Here,  we  would  like  to  add  a  caveat.  The  contempt  of  court  is  a  special  jurisdiction  to  be
exercised  sparingly  and  with  caution  whenever  an  act  adversely  affects  the  administration  of  justice  [see  Nigel
Lowe  and  Brenda  Sufrin,  Law  of  Contempt  (Third  Edition)].  Trial  by  newspaper  comes  in  the  category  of  acts
which  interferes  with  the  course  of  justice  or  due  administration  of  justice  [see  Nigel  Lowe  and  Brenda  Sufrin,
page  5  of  Fourth  Edition].  According  to  Nigel  Lowe  and  Brenda  Sufrin  [page  275]  and  also  in  the  context  of
second  part  of  Article  129  and  Article  215  of  the  Constitution  the  object  of  the  contempt  law  is  not  only  to
punish,  it  includes  the  power  of  the  Courts  to  prevent  such  acts  which  interfere,  impede  or  pervert  administration
of  justice.  Presumption  of  innocence  is  held  to  be  a  human  right.  [See  :  Ranjitsing  Brahmajeetsing  Sharma  v.
State  of  Maharashtra  (2005)  5  SCC  294].  If  in  a  given  case  the  appropriate  Court  finds  infringement  of  such
presumption  by  excessive  prejudicial  publicity  by  the  newspapers  (in  general),  then  under  inherent  powers,  the
Courts  of  Record  suo  motu  or  on  being  approached  or  on  report  being  filed  before  it  by  subordinate  court  can
under  its  inherent  powers  under  Article  129  or  Article  215  pass  orders  of  postponement  of  publication  for  a
limited  period  if  the  applicant  is  able  to  demonstrate  substantial  risk  of  prejudice  to  the  pending  trial  and
provided  he  is  able  to  displace  the  presumption  of  open  Justice  and  to  that  extent  the  burden  will  be  on  the
applicant  who  seeks  such  postponement  of  offending  publication.
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34.  The  above  discussion  shows  that  in  most  jurisdictions  there  is  power  in  the  courts  to  postpone  reporting  of
judicial  proceedings  in  the  interest  of  administration  of  justice.  Under  Article  19(2)  of  the  Constitution,  law  in
relation  to  contempt  of  court,  is  a  reasonable  restriction.  It  also  satisfies  the  test  laid  down  in  the  judgment  of
this  Court  in  R.  Rajagopal  v.  State  of  T.N.  [(1994)  6  SCC  632].  As  stated,  in  most  common  law  jurisdictions,
discretion  is  given  to  the  courts  to  evolve  neutralizing  devices  under  contempt  jurisdiction  such  as  postponement
of  the  trial,  re-trials,  change  of  venue  and  in  appropriate  cases  even  to  grant  acquittals  in  cases  of  excessive
media  prejudicial  publicity.  The  very  object  behind  empowering  the  courts  to  devise  such  methods  is  to  see  that
the  administration  of  justice  is  not  perverted,  prejudiced,  obstructed  or  interfered  with.  At  the  same  time,  there  is
a  presumption  of  Open  Justice  under  the  common  law.  Therefore,  courts  have  evolved  mechanisms  such  as
postponement  of  publicity  to  balance  presumption  of  innocence,  which  is  now  recognized  as  a  human  right  in
Ranjitsing  Brahmajeetsing  Sharma  v.  State  of  Maharashtra  (supra)  vis-a-vis  presumption  of  Open  Justice.  Such  an
order  of  postponement  has  to  be  passed  only  when  other  alternative  measures  such  as  change  of  venue  or
postponement  of  trial  are  not  available.  In  passing  such  orders  of  postponement,  courts  have  to  keep  in  mind  the
principle  of  proportionality  and  the  test  of  necessity.  The  applicant  who  seeks  order  of  postponement  of  publicity
must  displace  the  presumption  of  Open  Justice  and  only  in  such  cases  the  higher  courts  shall  pass  the  orders  of
postponement  under  Article  129/Article  215  of  the  Constitution.  Such  orders  of  postponement  of  publicity  shall  be
passed  for  a  limited  period  and  subject  to  the  courts  evaluating  in  each  case  the  necessity  to  pass  such  orders
not  only  in  the  context  of  administration  of  justice  but  also  in  the  context  of  the  rights  of  the  individuals  to  be
protected  from  prejudicial  publicity  or  mis-  information,  in  other  words,  where  the  court  is  satisfied  that  Article
21  rights  of  a  person  are  offended.  There  is  no  general  law  for  courts  to  postpone  publicity,  either  prior  to
adjudication  or  during  adjudication  as  it  would  depend  on  facts  of  each  case.  The  necessity  for  any  such  order
would  depend  on  extent  of  prejudice,  the  effect  on  individuals  involved  in  the  case,  the  over-riding  necessity  to
curb  the  right  to  report  judicial  proceedings  conferred  on  the  media  under  Article  19(1)(a)  and  the  right  of  the
media  to  challenge  the  order  of  postponement.

(ii)  Contempt  of  Courts  Act,  1971

35.  Section  2  defines  “contempt”,  “civil  contempt”  and  “criminal  contempt”.  In  the  context  of  contempt  on  account
of  publications  which  are  not  fair  and  accurate  publication  of  court  proceedings,  the  relevant  provisions  are
contained  in  Sections  4  and  7  whereas  Section  13  is  a  general  provision  which  deals  with  defences.  It  will  be
noticed  that  Section  4  deals  with  “report  of  a  judicial  proceeding”.  A  person  is  not  to  be  treated  as  guilty  of
contempt  if  he  has  published  such  a  report  which  is  fair  and  accurate.  Section  4  is  subject  to  the  provisions  of
Section  7  which,  however,  deals  with  publication  of  “information”  relating  to  “proceedings  in  chambers”.  Here  the
emphasis  is  on  “information”  whereas  in  Section  4,  emphasis  is  on  “report  of  a  judicial  proceeding”.  This
distinction  between  a  “report  of  proceedings”  and  “information”  is  necessary  because  Section  7  deals  with
proceedings  in  camera  where  there  is  no  access  to  the  media.  In  this  connection,  the  provisions  of  Section  13
have  to  be  borne  in  mind.  The  inaccuracy  of  reporting  of  court  proceedings  will  be  contempt  only  if  it  can  be
said  on  the  facts  of  a  particular  case,  to  amount  to  substantial  interference  with  the  administration  of  justice.  The
reason  behind  Section  4  is  to  grant  a  privilege  in  favour  of  the  person  who  makes  the  publication  provided  it  is
fair  and  accurate.  This  is  based  on  the  presumption  of  “open  justice”  in  courts.  Open  justice  permits  fair  and
accurate  reports  of  court  proceedings  to  be  published.  The  media  has  a  right  to  know  what  is  happening  in
courts  and  to  disseminate  the  information  to  the  public  which  enhances  the  public  confidence  in  the  transparency
of  court  proceedings.  As  stated  above,  sometimes,  fair  and  accurate  reporting  of  the  trial  (say  a  murder  trial)
would  nonetheless  give  rise  to  substantial  risk  of  prejudice  not  in  the  pending  trial  but  in  the  later  or  connected
trials.  In  such  cases,  there  is  no  other  practical  means  short  of  postponement  orders  that  is  capable  of  avoiding
such  risk  of  prejudice  to  the  later  or  connected  trials.  Thus,  postponement  order  not  only  safeguards  fairness  of
the  later  or  connected  trials,  it  prevents  possible  contempt  by  the  Media.

(iii)  “Order  of  Postponement”  of  publication-  its  nature  and  Object

36.  As  stated,  in  US  such  orders  of  postponement  are  treated  as  restraints  which  offend  the  First  Amendment
and  as  stated  courts  have  evolved  neutralizing  techniques  to  balance  free  speech  and  fair  trial  whereas  in  Canada
they  are  justified  on  the  touchstone  of  Section  1  of  the  Charter  of  Rights.  What  is  the  position  of  such  Orders
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under  Article  19(1)(a)  and  under  Article  21?

37.  Before  examining  the  provisions  of  Article  19(1)(a)  and  Article  21,  it  may  be  reiterated,  that,  the  right  to
freedom  of  speech  and  expression,  is  absolute  under  the  First  Amendment  in  the  US  Constitution  unlike  Canada
and  India  where  we  have  the  test  of  justification  in  the  societal  interest  which  saves  the  law  despite  infringement
of  the  rights  under  Article  19(1)(a).  In  India,  we  have  the  test  of  “reasonable  restriction”  in  Article  19(2).  In  the
case  of  Secretary,  Ministry  of  Information  &  Broadcasting,  Govt.  of  India  v.  Cricket  Association  of  Bengal  [(1995)
2  SCC  161]  it  has  been  held  that  “it  is  true  that  Article  19(2)  does  not  use  the  words  “national  interest”,
“interest  of  society”  or  “public  interest”  but  the  several  grounds  mentioned  in  Article  19(2)  for  imposition  of
restrictions  such  as  security  of  the  State,  public  order,  law  in  relation  to  contempt  of  court,  defamation  etc.  are
ultimately  referable  to  societal  interest  which  is  another  name  for  public  interest”  [para  189].  It  has  been  further
held  that,  “the  said  grounds  in  Article  19(2)  are  conceived  in  the  interest  of  ensuring  and  maintaining  conditions
in  which  the  said  right  can  meaningfully  be  exercised  by  the  citizens  of  this  country”  [para  151].

38.  In  the  case  of  E.M.S.  Namboodripad  v.  T.  Narayanan  Nambiar  [AIR  1970  SC  2015]  it  has  been  held  that  “the
existence  of  law  containing  its  own  guiding  principles,  reduces  the  discretion  of  the  Courts  to  the  minimum.  But
where  the  law  [i.e.  1971  Act]  is  silent  the  Courts  have  discretion”  [para  30].  This  is  more  so  when  the  said
enactment  is  required  to  be  interpreted  in  the  light  of  Article  21.  We  would  like  to  quote  herein  below  para  6  of
the  above  judgment  which  reads  as  under  :  “The  law  of  contempt  stems  from  the  right  of  the  courts  to  punish
by  imprisonment  or  fines  persons  guilty  of  words  or  acts  which  either  obstruct  or  tend  to  obstruct  the
administration  of  justice.  This  right  is  exercised  in  India  by  all  courts  when  contempt  is  committed  in  facie  curaie
and  by  the  superior  courts  on  their  own  behalf  or  on  behalf  of  courts  subordinate  to  them  even  if  committed
outside  the  courts.  Formerly,  it  was  regarded  as  inherent  in  the  powers  of  a  court  of  record  and  now  by  the
Constitution  of  India,  it  is  a  part  of  the  powers  of  the  Supreme  Court  and  the  High  Courts.”  39.  The  question
before  us  is  whether  such  “postponement  orders”  constitute  restrictions  under  Article  19(2)  as  read  broadly  by
this  Court  in  the  case  of  Cricket  Association  of  Bengal  (supra)?

40.  As  stated,  right  to  freedom  of  expression  under  the  First  Amendment  in  US  is  absolute  which  is  not  so  under
Indian  Constitution  in  view  of  such  right  getting  restricted  by  the  test  of  reasonableness  and  in  view  of  the
Heads  of  Restrictions  under  Article  19(2).  Thus,  the  clash  model  is  more  suitable  to  American  Constitution  rather
than  Indian  or  Canadian  jurisprudence,  since  First  Amendment  has  no  equivalent  of  Article  19(2)  or  Section  1  of
the  Canadian  Charter.  This  has  led  the  American  Courts,  in  certain  cases,  to  evolve  techniques  or  methods  to  be
applied  in  cases  where  on  account  of  excessive  prejudicial  publicity,  there  is  usurpation  of  court’s  functions.  These
are  techniques  such  as  retrials  being  ordered,  change  of  venue,  ordering  acquittals  even  at  the  Appellate  stage,
etc.  In  our  view,  orders  of  postponement  of  publications/  publicity  in  appropriate  cases,  as  indicated  above,
keeping  in  mind  the  timing  (the  stage  at  which  it  should  be  ordered),  its  duration  and  the  right  of  appeal  to
challenge  such  orders  is  just  a  neutralizing  device,  when  no  other  alternative  such  as  change  of  venue  or
postponement  of  trial  is  available,  evolved  by  courts  as  a  preventive  measure  to  protect  the  press  from  getting
prosecuted  for  contempt  and  also  to  prevent  administration  of  justice  from  getting  perverted  or  prejudiced.

(iv)  Width  of  the  postponement  orders

41.  The  question  is  -  whether  such  “postponement  orders”  constitute  restriction  under  Article  19(1)(a)  and  whether
such  restriction  is  saved  under  Article  19(2)?

42.  At  the  outset,  we  must  understand  the  nature  of  such  orders  of  postponement.  Publicity  postponement  orders
should  be  seen,  in  the  context  of  Article  19(1)(a)  not  being  an  absolute  right.  The  US  clash  model  based  on
collision  between  freedom  of  expression  (including  free  press)  and  the  right  to  a  fair  trial  will  not  apply  to  Indian
Constitution.  In  certain  cases,  even  accused  seeks  publicity  (not  in  the  pejorative  sense)  as  openness  and
transparency  is  the  basis  of  a  fair  trial  in  which  all  the  stakeholders  who  are  a  party  to  a  litigation  including  the
judges  are  under  scrutiny  and  at  the  same  time  people  get  to  know  what  is  going  on  inside  the  court  rooms.
These  aspects  come  within  the  scope  of  Article  19(1)  and  Article  21.  When  rights  of  equal  weight  clash,  Courts
have  to  evolve  balancing  techniques  or  measures  based  on  re-calibration  under  which  both  the  rights  are  given
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equal  space  in  the  Constitutional  Scheme  and  this  is  what  the  “postponement  order”  does  subject  to  the
parameters,  mentioned  hereinafter.  But,  what  happens  when  courts  are  required  to  balance  important  public
interests  placed  side  by  side.  For  example,  in  cases  where  presumption  of  open  justice  has  to  be  balanced  with
presumption  of  innocence,  which  as  stated  above,  is  now  recognized  as  a  human  right.  These  presumptions
existed  at  the  time  when  the  Constitution  was  framed  [existing  law  under  Article  19(2)]  and  they  continue  till
date  not  only  as  part  of  rule  of  law  under  Article  14  but  also  as  an  Article  21  right.  The  constitutional  protection
in  Article  21  which  protects  the  rights  of  the  person  for  a  fair  trial  is,  in  law,  a  valid  restriction  operating  on  the
right  to  free  speech  under  Article  19(1)(a),  by  virtue  of  force  of  it  being  a  constitutional  provision.  Given  that  the
postponement  orders  curtail  the  freedom  of  expression  of  third  parties,  such  orders  have  to  be  passed  only  in
cases  in  which  there  is  real  and  substantial  risk  of  prejudice  to  fairness  of  the  trial  or  to  the  proper
administration  of  justice  which  in  the  words  of  Justice  Cardozo  is  “the  end  and  purpose  of  all  laws”.  However,
such  orders  of  postponement  should  be  ordered  for  a  limited  duration  and  without  disturbing  the  content  of  the
publication.  They  should  be  passed  only  when  necessary  to  prevent  real  and  substantial  risk  to  the  fairness  of  the
trial  (court  proceedings),  if  reasonable  alternative  methods  or  measures  such  as  change  of  venue  or  postponement
of  trial  will  not  prevent  the  said  risk  and  when  the  salutary  effects  of  such  orders  outweigh  the  deleterious
effects  to  the  free  expression  of  those  affected  by  the  prior  restraint.  The  order  of  postponement  will  only  be
appropriate  in  cases  where  the  balancing  test  otherwise  favours  non-publication  for  a  limited  period.  It  is  not
possible  for  this  Court  to  enumerate  categories  of  publications  amounting  to  contempt.  It  would  require  the  courts
in  each  case  to  see  the  content  and  the  context  of  the  offending  publication.  There  cannot  be  any  straightjacket
formula  enumerating  such  categories.  In  our  view,  keeping  the  above  parameters,  if  the  High  Court/  Supreme
Court  (being  Courts  of  Record)  pass  postponement  orders  under  their  inherent  jurisdictions,  such  orders  would  fall
within  “reasonable  restrictions”  under  Article  19(2)  and  which  would  be  in  conformity  with  societal  interests,  as
held  in  the  case  of  Cricket  Association  of  Bengal  (supra).  In  this  connection,  we  must  also  keep  in  mind  the
language  of  Article  19(1)  and  Article  19(2).  Freedom  of  press  has  been  read  into  Article  19(1)(a).  After  the
judgment  of  this  Court  in  Maneka  Gandhi  (supra,  p.  248),  it  is  now  well-settled  that  test  of  reasonableness
applies  not  only  to  Article  19(1)  but  also  to  Article  14  and  Article  21.  For  example,  right  to  access  courts  under
Articles  32,  226  or  136  seeking  relief  against  infringement  of  say  Article  21  rights  has  not  been  specifically
mentioned  in  Article  14.  Yet,  this  right  has  been  deduced  from  the  words  “equality  before  the  law”  in  Article  14.
Thus,  the  test  of  reasonableness  which  applies  in  Article  14  context  would  equally  apply  to  Article  19(1)  rights.
Similarly,  while  judging  reasonableness  of  an  enactment  even  Directive  Principles  have  been  taken  into
consideration  by  this  Court  in  several  cases  [see  recent  judgment  of  this  Court  in  Society  for  Un-aided  Private
Schools  of  Rajasthan  v.  U.O.I.  2012  (4)  SCALE  272.  Similarly,  in  the  case  of  Dharam  Dutt  v.  Union  of  India
reported  in  (2004)  1  SCC  712,  it  has  been  held  that  rights  not  included  in  Article  19(1)(c)  expressly,  but  which
are  deduced  from  the  express  language  of  the  Article  are  concomitant  rights,  the  restrictions  thereof  would  not
merely  be  those  in  Article  19(4)].  Thus,  balancing  of  such  rights  or  equal  public  interest  by  order  of
postponement  of  publication  or  publicity  in  cases  in  which  there  is  real  and  substantial  risk  of  prejudice  to  the
proper  administration  of  justice  or  to  the  fairness  of  trial  and  within  the  above  enumerated  parameters  of
necessity  and  proportionality  would  satisfy  the  test  of  reasonableness  in  Articles  14  and  19(2).  One  cannot  say
that  what  is  reasonable  in  the  context  of  Article  14  or  Article  21  is  not  reasonable  when  it  comes  to  Article
19(1)(a).  Ultimately,  such  orders  of  postponement  are  only  to  balance  conflicting  public  interests  or  rights  in  Part
III  of  Constitution.  They  also  satisfy  the  requirements  of  justification  under  Article  14  and  Article  21.  Further,  we
must  also  keep  in  mind  the  words  of  Article  19(2)  “in  relation  to  contempt  of  court”.  At  the  outset,  it  may  be
stated  that  like  other  freedoms,  clause  1(a)  of  Article  19  refers  to  the  common  law  right  of  freedom  of  expression
and  does  not  apply  to  any  right  created  by  the  statute  (see  page  275  of  Constitution  of  India  by  D.D.  Basu,  14th
edition).  The  above  words  “in  relation  to”  in  Article  19(2)  are  words  of  widest  amplitude.  When  the  said  words
are  read  in  relation  to  contempt  of  court,  it  follows  that  the  law  of  contempt  is  treated  as  reasonable  restriction
as  it  seeks  to  prevent  administration  of  justice  from  getting  perverted  or  prejudiced  or  interfered  with.  Secondly,
these  words  show  that  the  expression  “contempt  of  court”  in  Article  19(2)  indicates  that  the  object  behind  putting
these  words  in  Article  19(2)  is  to  regulate  and  control  administration  of  justice.  Thirdly,  if  one  reads  Article  19(2)
with  the  second  part  of  Article  129  or  Article  215,  it  is  clear  that  the  contempt  action  does  not  exhaust  the
powers  of  the  Court  of  Record.  The  reason  being  that  contempt  is  an  offence  sui  generis.  Common  law  defines
what  is  the  scope  of  contempt  or  limits  of  contempt.  Article  142(2)  operates  only  in  a  limited  field.  It  permits  a
law  to  be  made  restricted  to  investigations  and  punishment  and  does  not  touch  the  inherent  powers  of  the  Court
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of  Record.  Fourthly,  in  case  of  criminal  contempt,  the  offending  act  must  constitute  interference  with
administration  of  justice.  Contempt  jurisdiction  of  courts  of  record  forms  part  of  their  inherent  jurisdiction  under
Article  129/  Article  215.  Superior  Courts  of  Record  have  inter  alia  inherent  superintendent  jurisdiction  to  punish
contempt  committed  in  connection  with  proceedings  before  inferior  courts.  The  test  is  that  the  publication  (actual
and  not  planned  publication)  must  create  a  real  and  substantial  risk  of  prejudice  to  the  proper  administration  of
justice  or  to  the  fairness  of  trial.  It  is  important  to  bear  in  mind  that  sometimes  even  fair  and  accurate  reporting
of  the  trial  (say  murder  trial)  could  nonetheless  give  rise  to  the  “real  and  substantial  risk  of  serious  prejudice”  to
the  connected  trials.  In  such  cases,  though  rare,  there  is  no  other  practical  means  short  of  postponement  orders
that  is  capable  of  avoiding  the  real  and  substantial  risk  of  prejudice  to  the  connected  trials.  Thus,  postponement
orders  safeguard  fairness  of  the  connected  trials.  The  principle  underlying  postponement  orders  is  that  it  prevents
possible  contempt.  Of  course,  before  passing  postponement  orders,  Courts  should  look  at  the  content  of  the
offending  publication  (as  alleged)  and  its  effect.  Such  postponement  orders  operate  on  actual  publication.  Such
orders  direct  postponement  of  the  publication  for  a  limited  period.  Thus,  if  one  reads  Article  19(2),  Article  129/
Article  215  and  Article  142(2),  it  is  clear  that  Courts  of  Record  “have  all  the  powers  including  power  to  punish”
which  means  that  Courts  of  Record  have  the  power  to  postpone  publicity  in  appropriate  cases  as  a  preventive
measure  without  disturbing  its  content.  Such  measures  protect  the  Media  from  getting  prosecuted  or  punished  for
committing  contempt  and  at  the  same  time  such  neutralizing  devices  or  techniques  evolved  by  the  Courts
effectuate  a  balance  between  conflicting  public  interests.  It  is  well  settled  that  precedents  of  this  Court  under
Article  141  and  the  Comparative  Constitutional  law  helps  courts  not  only  to  understand  the  provisions  of  the
Indian  Constitution  it  also  helps  the  Constitutional  Courts  to  evolve  principles  which  as  stated  by  Ronald  Dworkin
are  propositions  describing  rights  [in  terms  of  its  content  and  contours]  (See  “Taking  Rights  Seriously”  by  Ronald
Dworkin,  5th  Reprint  2010).  The  postponement  orders  is,  as  stated  above,  a  neutralizing  device  evolved  by  the
courts  to  balance  interests  of  equal  weightage,  viz.,  freedom  of  expression  vis-a-vis  freedom  of  trial,  in  the  context
of  the  law  of  contempt.  One  aspect  needs  to  be  highlighted.  The  shadow  of  the  law  of  contempt  hangs  over  our
jurisprudence.  The  media,  in  several  cases  in  India,  is  the  only  representative  of  the  public  to  bring  to  the  notice
of  the  court  issues  of  public  importance  including  governance  deficit,  corruption,  drawbacks  in  the  system.
Keeping  in  mind  the  important  role  of  the  media,  Courts  have  evolved  several  neutralizing  techniques  including
postponement  orders  subject  to  the  twin  tests  of  necessity  and  proportionality  to  be  applied  in  cases  where  there
is  real  and  substantial  risk  of  prejudice  to  the  proper  administration  of  justice  or  to  the  fairness  of  trial.  Such
orders  would  also  put  the  Media  to  notice  about  possible  contempt.  However,  it  would  be  open  to  Media  to
challenge  such  orders  in  appropriate  proceedings.  Contempt  is  an  offence  sui  generis.  Purpose  of  Contempt  Law
is  not  only  to  punish.  Its  object  is  to  preserve  the  sanctity  of  administration  of  justice  and  the  integrity  of  the
pending  proceeding.  Thus,  the  postponement  order  is  not  a  punitive  measure,  but  a  preventive  measure  as
explained  hereinabove.  Therefore,  in  our  view,  such  orders  of  postponement,  in  the  absence  of  any  other
alternative  measures  such  as  change  of  venue  or  postponement  of  trial,  satisfy  the  requirement  of  justification
under  Article  19(2)  and  they  also  help  the  Courts  to  balance  conflicting  societal  interests  of  right  to  know  vis-à-
vis  another  societal  interest  in  fair  administration  of  justice.  One  more  aspect  needs  to  be  mentioned.  Excessive
prejudicial  publicity  leading  to  usurpation  of  functions  of  the  Court  not  only  interferes  with  administration  of
justice  which  is  sought  to  be  protected  under  Article  19(2),  it  also  prejudices  or  interferes  with  a  particular  legal
proceedings.  In  such  case,  Courts  are  duty  bound  under  inherent  jurisdiction,  subject  to  above  parameters,  to
protect  the  presumption  of  innocence  which  is  now  recognised  by  this  Court  as  a  human  right  under  Article  21,
subject  to  the  applicant  proving  displacement  of  such  a  presumption  in  appropriate  proceedings.  Lastly,
postponement  orders  must  be  integrally  connected  to  the  outcome  of  the  proceedings  including  guilt  or  innocence
of  the  accused,  which  would  depend  on  the  facts  of  each  case.  For  aforestated  reasons,  we  hold  that  subject  to
above  parameters,  postponement  orders  fall  under  Article  19(2)  and  they  satisfy  the  test  of  reasonableness.

(v)  Right  to  approach  the  High  Court/  Supreme  Court

43.  In  the  light  of  the  law  enunciated  hereinabove,  anyone,  be  he  an  accused  or  an  aggrieved  person,  who
genuinely  apprehends  on  the  basis  of  the  content  of  the  publication  and  its  effect,  an  infringement  of  his/  her
rights  under  Article  21  to  a  fair  trial  and  all  that  it  comprehends,  would  be  entitled  to  approach  an  appropriate
writ  court  and  seek  an  order  of  postponement  of  the  offending  publication/  broadcast  or  postponement  of
reporting  of  certain  phases  of  the  trial  (including  identity  of  the  victim  or  the  witness  or  the  complainant),  and
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that  the  court  may  grant  such  preventive  relief,  on  a  balancing  of  the  right  to  a  fair  trial  and  Article  19(1)(a)
rights,  bearing  in  mind  the  abovementioned  principles  of  necessity  and  proportionality  and  keeping  in  mind  that
such  orders  of  postponement  should  be  for  short  duration  and  should  be  applied  only  in  cases  of  real  and
substantial  risk  of  prejudice  to  the  proper  administration  of  justice  or  to  the  fairness  of  trial.  Such  neutralizing
device  (balancing  test)  would  not  be  an  unreasonable  restriction  and  on  the  contrary  would  fall  within  the  proper
constitutional  framework.

Maintainability

44.  As  stated  above,  in  the  present  case,  we  heard  various  stake  holders  as  an  important  question  of  public
importance  arose  for  determination.  Broadly,  on  maintainability  the  following  contentions  were  raised:  (i)  the
proceedings  were  not  maintainable  as  there  is  no  lis;

(ii)  there  is  a  difference  between  law-making  and  framing  of  guidelines.  That,  law  can  be  made  only  by
Parliament.  That,  guidelines  to  be  framed  by  the  Court,  therefore,  should  be  self-regulatory  or  at  the  most
advisory.

(iii)  under  Article  142,  this  Court  cannot  invest  courts  or  any  other  authority  with  jurisdiction,  adjudicatory  or
otherwise,  which  they  do  not  possess.
45.  Article  141  uses  the  phrase  “law  declared  by  the  Supreme  Court.”  It  means  law  made  while  interpreting  the
statutes  or  the  Constitution.  Such  judicial  law-making  is  part  of  the  judicial  process.  Further  under  Article  141,
law-making  through  interpretation  and  expansion  of  the  meanings  of  open-textured  expressions  such  as  “law  in
relation  to  contempt  of  court”  in  Article  19(2),  “equal  protection  of  law”,  “freedom  of  speech  and  expression”  and
“administration  of  justice”  is  a  legitimate  judicial  function.  According  to  Ronald  Dworkin,  “Arguments  of  principle
are  arguments  intended  to  establish  an  individual  right.  Principles  are  propositions  that  describe  rights.”  [See
“Taking  Rights  Seriously”  by  Ronald  Dworkin,  5th  Reprint  2010,  p.  90].  In  this  case,  this  Court  is  only  declaring
under  Article  141,  the  constitutional  limitations  on  free  speech  under  Article  19(1)(a),  in  the  context  of  Article  21.
The  exercise  undertaken  by  this  Court  is  an  exercise  of  exposition  of  constitutional  limitations  under  Article  141
read  with  Article  129/Article  215  in  the  light  of  the  contentions  and  large  number  of  authorities  referred  to  by
the  counsel  on  Article  19(1)(a),  Article  19(2),  Article  21,  Article  129  and  Article  215  as  also  the  “law  of
contempt”  insofar  as  interference  with  administration  of  justice  under  the  common  law  as  well  as  under  Section
2(c)  of  1971  Act  is  concerned.  What  constitutes  an  offending  publication  would  depend  on  the  decision  of  the
court  on  case  to  case  basis.  Hence,  guidelines  on  reporting  cannot  be  framed  across  the  Board.  The  shadow  of
“law  of  contempt”  hangs  over  our  jurisprudence.  This  Court  is  duty  bound  to  clear  that  shadow  under  Article  141.
The  phrase  “in  relation  to  contempt  of  court”  under  Article  19(2)  does  not  in  the  least  describe  the  true  nature
of  the  offence  which  consists  in  interfering  with  administration  of  justice;  in  impending  and  perverting  the  course
of  justice.  That  is  all  which  is  done  by  this  judgment.  We  have  exhaustively  referred  to  the  contents  of  the  IAs
filed  by  Sahara  and  SEBI.  As  stated  above,  the  right  to  negotiate  and  settle  in  confidence  is  a  right  of  a  citizen
and  has  been  equated  to  a  right  of  the  accused  to  defend  himself  in  a  criminal  trial.  In  this  case,  Sahara  has
complained  to  this  Court  on  the  basis  of  breach  of  confidentiality  by  the  Media.  In  the  circumstances,  it  cannot
be  contended  that  there  was  no  lis.  Sahara,  therefore,  contended  that  this  Court  should  frame  guidelines  or  give
directions  which  are  advisory  or  self-regulatory  whereas  SEBI  contended  that  the  guidelines/directions  should  be
given  by  this  Court  which  do  not  have  to  be  coercive.  In  the  circumstances,  constitutional  adjudication  on  the
above  points  was  required  and  it  cannot  be  said  that  there  was  no  lis  between  the  parties.  We  reiterate  that  the
exposition  of  constitutional  limitations  has  been  done  under  Article  141  read  with  Article  129/Article  215.  When
the  content  of  rights  is  considered  by  this  Court,  the  Court  has  also  to  consider  the  enforcement  of  the  rights  as
well  as  the  remedies  available  for  such  enforcement.  In  the  circumstances,  we  have  expounded  the  constitutional
limitations  on  free  speech  under  Article  19(1)(a)  in  the  context  of  Article  21  and  under  Article  141  read  with
Article  129/Article  215  which  preserves  the  inherent  jurisdiction  of  the  Courts  of  Record  in  relation  to  contempt
law.  We  do  not  wish  to  enumerate  categories  of  publication  amounting  to  contempt  as  the  Court(s)  has  to
examine  the  content  and  the  context  on  case  to  case  basis.

Conclusion
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46.  Accordingly,  IA  Nos.  4-5  and  10  are  disposed  of.

47.  For  the  reasons  given  above,  we  do  not  wish  to  express  any  opinion  on  the  merit  of  the  other  IAs.
Consequently,  they  are  dismissed.
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1. The  plaintiff  has  filed  the  abovementioned  suit  for  permanent  injunction  and  damages  against  six  defendants,
namely,  (i)  The  Indian  Express  Ltd.  through  Editor-in-Chief  and  Publisher,  (ii)  Mr.  Maneesh  Chibber,  Reporter,  The
Indian  Express  Ltd.,  (iii)  Bennett,  Coleman  and  Company  Ltd.,  The  Managing  Director  &  The  Editor-in-Chief  of
‘Times  Now’,  (iv)  Global  Broadcast  News  (GBN)  through  Managing  Director,  Editor-in-Chief  of  ‘CNN-IBN’  and
Turner  International  through  Managing  Director,  (v)  Ms.  Intern  through  defendant  No.2,  and  (vi)  Union  of  India
through  the  Secretary,  Ministry  of  Information  and  Broadcasting.

2. The  plaintiff  has  prayed  for  the  relief  of  permanent  injunction  against  the  defendant  Nos.1  to  5,  its  associates,
sister  concerns,  its  agents,  representatives,  correspondents,  officers,  employees  and/or  any  other  person,  entity,  in
print  or  electronic  media  or  via  internet  or  otherwise  from  publishing,  republishing,  carrying  out  any  further
reports  or  articles  or  any  other  matter  telecasts  or  repeat  telecasts  or  programs,  or  debates  or  any  discussion  or
reporting  of  any  kind,  directly  or  indirectly,  pertaining  to  the  purported  complaint  dated  30th  November,  2013
and  also  prayed  for  a  decree  of  damages  against  the  said  defendant  Nos.1  to  5,  jointly  and  severally,  at  least  for
an  amount  of  `5  crores  or  for  any  higher  amount  and  sought  leave  of  this  Court  in  this  regard.

3. Admittedly,  the  plaintiff  has  been  an  eminent  lawyer  for  23  years  before  being  elevated  to  the  position  of  a
Judge  of  this  Court.  The  plaintiff  then  served  as  a  Judge  in  the  High  Court  of  Punjab  and  Haryana  at  Chandigarh
and  thereafter  returned  as  a  Judge  of  this  Court,  before  being  elevated  to  the  position  of  Chief  Justice  of  the
Bombay  High  Court.  The  plaintiff  was  elevated  to  the  Hon’ble  Supreme  Court  of  India  on  18th  December,  2009
and  resigned  on  19th  December,  2012  to  take  over  as  the  Chairperson  of  the  National  Green  Tribunal,  a  position

Annexure - M
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that  he  presently  holds.  The  plaintiff  has  served  as  a  Judge  for  over  23  years  in  his  career.

4.  The  plaintiff  is  stated  to  have  approached  this  Court  as  a  consequence  to  the  breach  of  his  fundamental  and
personal  rights,  due  to  the  alleged  defamatory  and  malicious  acts  of  defendant  Nos.1  to  5.

5.  Defendant  No.5,  details  relating  to  whose  identity  are  not  disclosed  and  who  is  now  stated  to  have  become  a
lawyer,  is  stated  to  have  sent  an  affidavit  dated  30th  November,  2013  to  the  Hon’ble  Chief  Justice  of  India
making  certain  allegations  against  the  plaintiff.  Defendant  No.5  claims  to  have  interned  under  the  plaintiff  in  the
Hon’ble  Supreme  Court  of  India,  however,  the  plaintiff  on  the  basis  of  the  information  received  regarding  the
name  of  the  defendant  No.5  from  defendant  No.2,  mentioned  that  defendant  No.5  was  neither  an  intern
nominated  by  the  Supreme  Court  nor  by  the  plaintiff  himself.  With  a  view  to  safeguarding  her  dignity  and
maintaining  her  privacy,  the  identity  of  the  said  defendant  Nos.5  at  this  stage,  is  being  kept  confidential  and  this
defendant  is  not  being  named  and  is  being  referred  to  as  the  “intern”.  However,  for  the  sake  of  disclosure  to  this
Court,  the  plaintiff  has  filed  the  name  of  the  defendant  No.5  in  a  sealed  envelope.

6.  Defendant  No.1  is  a  prominent  national  daily  having  high  circulation  both  in  India  and  abroad.  The  defendant
No.2  is  the  author  of  the  alleged  defamatory  news  items  published  by  the  defendant  No.1  on  10th  January  2014,
11th  January  2014  and  13th  January  2014.  The  defendant  Nos.3  and  4  are  broadcasters  who  telecast  news  and
current  affairs  on  their  TV  channels;  defendant  No.3  is  the  owner  of  the  TV  channel  “Times  Now”  while  the
defendant  No.4  is  a  partnership  entity  between  Global  Broadcast  News  and  Turner  International  which  owns  and
operates  the  TV  channel  “CNN-IBN”.

7.  The  defendant  No.6  is  the  Union  of  India  through  the  Secretary,  Ministry  of  Information  and  Broadcasting,
Government  of  India,  which  has  regulatory  control  over  the  print,  electronic  and  internet  media  of  this  country.
The  defendant  No.6  has  been  arrayed  as  a  necessary  party  to  the  present  suit  in  order  to  enable  this  Court  to
do  comprehensive  adjudication  and  pass  all  effective  direction(s),  judgment(s)  and  decree(s).

8.  On  10th  January  2014,  a  news  item  written  by  defendant  No.2  was  published  in  the  defendant  No.1
Newspaper.  The  said  news  item  pertained  to  an  alleged  complaint  made  by  an  individual  (Defendant  No.5)  against
a  retired  Judge  of  the  Hon’ble  Supreme  Court,  with  the  headline  “Another  intern  alleges  sexual  harassment  by
another  SC  Judge”.

9.  It  is  the  case  of  the  plaintiff  that  no  attempt  of  any  verification  of  the  allegations  or  the  authenticity  of  the
alleged  complaint  was  undertaken  by  said  defendants  before  publishing  the  news  item  because,  even  as  per  the
news  report,  the  defendant  Nos.1  and  2,  at  the  time  of  going  to  the  Press,  did  not  have  the  alleged  affidavit
dated  30th  November  2013  in  their  possession.  The  plaintiff  states  that  the  incidents  that  have  been  alleged  by
defendant  No.5  did  not  take  place  and  that  the  alleged  complaint  is  baseless,  fraudulent  and  motivated.

10.  At  about  7.00  p.m.,  the  same  evening,  on  the  show  called  ‘The  News  Hour’,  the  channel  of  the  defendant
No.3  (Times  Now)  was  conducting  a  debate  as  to  whether  the  name  of  the  judge  with  regard  to  the  complaint
that  had  been  filed  by  an  intern  ought  to  be  disclosed  or  not.  The  defendant  No.3  also  sought  to  publicize  its
programme,  by  publishing  and  asking  the  following  questions  on  its  page  at  www.facebook.com  as  well  as  on  the
channel  itself,  prior  to  the  telecast  to  the  said  show.  The  captions/tickers  running  on  the  show  were:

“If  a  sitting  Supreme  Court  Judge  has  sexually  harassed  his  intern,  should  his  name  be  made  public?”

“If  Justice  AK  Ganguly's  name  was  made  public,  should  the  Judge's  name  be  made  public  in  this  case  as  well?”

11.  It  is  stated  by  the  plaintiff  that  on  the  evening  of  10th  January  2014,  the  defendant  No.2,  called  the  plaintiff
on  his  mobile  and  asked  the  plaintiff  for  his  comments  on  his  news  item  published  earlier  that  day.  On  the
plaintiff’s  asking  defendant  No.2  as  to  why  the  defendant  No.2  was  asking  for  the  plaintiff’s  comments  on  the
said  article,  the  defendant  No.2  informed  the  plaintiff  that  the  said  news  item  dated  10th  January  2014  pertained
to  him  and  at  that  point,  defendant  No.2  also  informed  the  plaintiff  about  the  name  of  the  alleged  complainant,
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being  defendant  No.5.

12.  The  plaintiff  is  stated  to  have  then  requested  defendant  No.2  to  refrain  from  publishing  the  allegation  as  it
may  have  serious  consequences.  However,  defendant  Nos.1  &  2  published  a  news  item  on  11th  January  2014  with
the  headline:

“Justice  S  Kumar…  put  his  right  arm  around  me,  kissed  me  on  my  left  shoulder…  I  was  shocked”.

The  plaintiff  is  stated  to  have  later  learnt  that  in  fact,  the  said  news  item  was  published  on  the  website  of
defendant  No.1  at  11.20  p.m.  on  10th  January,  2014  itself  along  with  his  photograph.

13.  It  is  averred  that  defendant  No.3  conducted  a  public  poll  soliciting  opinions  on  whether  its  channel  should
disclose  the  name  of  the  said  retired  Supreme  Court  Judge.  While  the  aforesaid  show  of  defendant  No.3  was
being  watched  live,  defendant  No.4  in  a  telecast  on  10th  January  2014  at  around  9-10  p.m.  in  a  show  anchored
by  Mr.Rajdeep  Sardesai,  allegedly  with  a  view  to  steal  a  march  over  the  defendant  No.3’s  TRPs  and  allegedly  in
order  to  create  sensation,  proceeded  to  name  the  plaintiff  as  the  Supreme  Court  Judge  against  whom  allegations
of  sexual  misconduct  had  been  made.

14.  In  the  meanwhile,  the  anchor  and  Editor-in-Chief  of  defendant  No.3,  Mr.Arnab  Goswami,  in  a  follow-up  debate
aired  later  in  the  evening,  announced  the  name  of  the  plaintiff  and  also  repeatedly  displayed  the  photograph  of
the  plaintiff  during  the  show.  The  said  reporting  was  done  by  defendant  No.3  without  seeking  any  prior  comments
from  the  plaintiff.

15.  It  is  specifically  alleged  in  the  plaint  that  it  is  not  known  how  the  defendant  Nos.1  to  4  learnt  the  name  of
the  plaintiff  as  on  10th  January  2014,  since  the  copy  of  the  purported  complaint,  which  was  circulated  by
defendant  No.1  to  the  media,  and  a  copy  whereof  has  now  come  into  the  possession  of  the  plaintiff,  has  the
names  of  the  persons  allegedly  involved  being  blackened  out.

16.  It  is  the  case  of  the  plaintiff  that  he  learnt  from  the  news  item  dated  11th  January  2014  published  by  the
defendant  Nos.1  &  2  that  the  purported  complaint  is  dated  30th  November,  2013  and  that  there  is  no  explanation
as  to  why  the  same  was  not  published  for  two  months  and  why  no  verification  was  undertaken  by  the  said
defendants  or  anyone  else,  from  30th  November,  2013,  prior  to  the  publication  on  10th  January,  2014  and  11th
January,  2014,  especially  when  the  institution  sought  to  be  maligned  is  the  highest  Court  of  the  country.

It  is  also  the  case  of  the  plaintiff  that  the  reckless  and  irresponsible  action  of  the  defendant  Nos.1  to  4,  seeking
to  increase  their  circulation  and  TRPs  at  the  cost  of  the  reputation  of  the  plaintiff  and  his  public  office  have
caused  grave  and  irreparable  injury  to  the  reputation  of  the  plaintiff  and  degraded  the  dignity  of  the  Institution  of
Justice.  It  is  stated  that  the  defendant  No.5  caused  the  publication  of  her  false  complaint  to  the  media  both  print
as  well  as  electronic.  The  said  acts  of  defendant  Nos.1  to  5  are  stated  to  have  lowered  the  esteem  of  the
plaintiff  in  the  estimation  of  the  public  at  large  and  his  colleagues,  staff,  peers,  and  members  of  his  social  circle.

17.  It  is  further  the  case  of  the  plaintiff  that  the  aforesaid  acts  and  omissions  are  also  violative  of  all  the  norms
and  canons  of  responsible  journalism.  Such  conduct  has  been  actuated  by  malice,  against  the  plaintiff  in  particular
and  generally  against  the  justice  dispensation  system.  The  acts  of  the  said  defendants  as  well  as  of  defendant
No.5  tantamount  to  blatant  scandal  mongering  and  are  per  se  defamatory  as  they  seek  to  denigrate  both  the
plaintiff  and  harm  his  impeccable  reputation  in  the  public  estimation.  The  defendants  have  failed  to  abide  by  the
minimum  moral  standards  of  ethics  and  there  is  a  complete  failure  to  comply  with  the  etiquette  and  ethical
standards  expected  from  them.

18.  It  is  believed  by  the  plaintiff  that  the  purported  affidavit  dated  30th  November,  2013  has  been  circulated  by
an  officer  of  defendant  No.6,  the  Union  of  India,  to  the  persons  in  the  media.  A  copy  of  the  said  affidavit,  as
circulated  to  the  media,  found  its  way  into  the  hands  of  a  friend  of  the  plaintiff  who  handed  over  a  copy  of  the
same  to  the  plaintiff  on  11th  January  2014.  The  name  of  the  alleged  complainant,  being  defendant  No.5  and  the
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person  against  whom  the  allegations  have  been  made  were  blackened  out  and  therefore,  it  was  impossible  for  the
plaintiff  to  either  identify  the  name  of  the  complainant  or  ascertain  the  name  of  the  person  against  whom  the
alleged  complaint  was  made.  The  plaintiff  states  that  it  is  intriguing  as  to  how  defendant  Nos.1  to  4  discovered
the  name  of  the  plaintiff.

19.  It  is  further  the  case  of  the  plaintiff  that  the  defendants  without  any  sensitivity  named  the  plaintiff  and
without  having  any  regard  for  the  dignity  and  the  privacy  of  the  plaintiff  and  his  family  as  well  as  the
Institutions  of  Justice  with  which  the  plaintiff’s  name  is  associated,  the  defendants  withheld  from  disclosing  the
name  of  the  defendant  No.5  who  has  claimed  to  have  made  such  allegations  against  the  plaintiff.  The  plaintiff’s
right  to  dignity,  reputation,  fair  name  and  privacy  are  at  par  with  the  right  of  the  defendant  No.5  and  cannot  be
violated.

20.  The  plaintiff  has  denied  each  and  every  allegation  made  in  the  alleged  affidavit/complaint  dated  30th
November,  2013  of  defendant  No.5.  The  said  allegations  are  stated  to  be  false,  scandalous  and  a  product  of  a
conspiracy  between  defendant  No.5  and  other  influential  persons  who  have  vested  interest  in  destabilizing  the
Institution  of  justice  disposal.  The  plaintiff  states  that  the  allegations  have  been  made  up  by  defendant  No.5  with
the  intention  of  defaming  the  plaintiff  and  lowering  his  estimation  in  the  eyes  of  those  who,  directly  or  indirectly,
become  privy  to  the  purported  affidavit  in  which  the  same  are  contained.  Defendant  No.5  is  guilty  of  vicious  and
gross  libel.

21.  It  is  stated  by  the  plaintiff  that  despite  service  of  a  legal  notice  dated  11th  January,  2014  on  defendant  Nos.1
to  4,  the  said  defendants  have,  to  further  their  commercial  interests,  lent  credence  to  the  false  allegations  in  the
alleged  affidavit,  by  telecasting  various  programmes  wherein  the  said  allegations  have  been  repeated.  The  media
has  resorted  to  blatant  scandal  mongering  and  continue  to  place  defamatory  content  in  the  public  domain.  It  is
the  case  of  the  plaintiff  that  once  besmirched  by  an  unfounded  allegation  in  a  national  newspaper  and  its  telecast
by  electronic  media,  a  reputation  can  be  damaged  forever,  especially  if  there  is  no  opportunity  to  vindicate  one’s
reputation.  The  repeated  telecast  of  the  unfound,  false  and  manipulated  contents  of  the  affidavit  dated  30th
November,  2013  publicise  the  said  false  allegations  of  the  defendant  No.5.  In  this  manner,  the  media  also
continues  to  lower  the  plaintiff  in  the  estimation  of  the  society.

22.  The  plaintiff  has  also  stated  that  there  are  a  large  numbers  of  newspapers  in  various  languages  in  India.
There  are  also  several  news  and  general  entertainment  channels  and  online  websites.  Due  to  the  advent  of
internet  and  mass  media,  it  is  impossible  for  the  plaintiff  to  determine  as  well  as  to  implead  all  the  newspapers
and  TV  channels  as  well  as  entities  reporting/carrying  publishing  defamatory  material  against  the  plaintiff.
Defendant  No.6  has  regulatory  control  over  the  said  entities/persons.  The  plaintiff  prays  that  an  injunction  order
be  passed  against  the  said  other  persons  also  who  are  not  made  party  hereto,  including  defendant  Nos.1  to  5.

23.  It  is  submitted  that  grave  prejudice  and  irreparable  injury  will  be  caused  to  the  plaintiff  if  the  defendants  are
not  immediately  restrained  from  defamatory  material  against  the  plaintiff  and  that  the  balance  of  convenience  is
in  favour  of  the  plaintiff  and  against  the  defendants  and  the  plaintiff  has  a  strong  prima  facie  case  and  there  is
every  likelihood  of  the  suit  being  decreed  in  terms  of  the  prayers  made  therein.

24.  The  plaintiff  has  also  filed  13  affidavits  of  such  persons  who  have  either  interned  or  worked  with  the  plaintiff
from  time  to  time.  In  a  sample  affidavit  of  Mr.Shobit  Phutela  son  of  Sh.Sant  Parkash,  who  is  a  5th  year  student
at  the  National  University  of  Juridical  Sciences,  Kolkata,  it  is  deposed  by  him  that  he  had  interned  with  the
plaintiff  from  17th  April,  2011  to  15th  June,  2011  and  during  this  period,  he  had  assisted  the  plaintiff  with
research,  preparation  of  judgments,  making  of  case  notes  and  reading  of  case  briefs  and  also  assisted  the  plaintiff
with  the  preliminary  organization  of  the  “International  Seminar  on  Global  Environment  and  Disaster  Management:
Law  and  Society”.  The  work  involved  inviting  speakers,  calling  for  papers,  printing  of  invitations,  making  phone
calls,  writing  of  speeches  and  designing  the  brochure,  etc.  The  deponent  has  further  deposed  that  during  the  time
of  his  internship,  apart  from  him,  there  were  other  people,  namely,  Ms.Deepti  Jayakrishnan  (Law  Clerk),  Ms.Nithya
Anand  (Intern  who  later  became  the  Law  Clerk  with  the  plaintiff)  and  Mr.Sudhanshu  (Intern)  involved  in  the
organization  of  the  abovementioned  conference.  He  also  deposed  that  during  the  course  of  his  internship,  the
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complainant/defendant  No.5  also  joined  the  office  but  worked  only  for  2-3  days.  She  helped  in  the  preliminary
organizational  work  for  the  aforementioned  Conference,  though  such  help  was  short-lived.  He  deposed  that  during
the  period  of  his  internship,  no  such  incident,  as  alleged  by  defendant  No.5,  took  place  or  was  brought  to
anyone’s  notice  in  the  office,  including  him.  The  reason  quoted  by  defendant  No.5  for  quitting  her  internship  was
her  mother’s  ailment  and  that  she  had  to  leave  because  there  was  no  one  at  home  to  take  care  of  her  mother.
The  deponent  further  deposed  that  after  his  internship  got  over,  he  met  the  defendant  No.5  in  the  College
(Calcutta)  and  even  at  that  time,  she  did  not  inform  him  of  the  alleged  incident.  On  the  last  day  of  his
internship,  the  plaintiff  invited  him  to  attend  the  Conference  at  New  Delhi  on  22nd  July-24th  July  which  he
attended  and  did  whatever  organizational  work  that  was  required  of  him.  He  further  deposed  that  he  became
aware  of  such  an  allegation  only  after  reading  the  newspaper  report  published  in  “The  Indian  Express”.  This  news
came  to  him  as  a  shock  and  he  believes  that  such  an  incident  could  not  have  transpired.  He  also  deposed  that
after  reading  the  newspaper,  the  image  and  reputation  of  the  plaintiff  has  been  tarnished  in  his  estimation  and
also  in  the  estimation  of  the  relatives,  friends,  and  public  at  large  who  have  constantly  been  supportive  and  have
reposed  their  faith  in  the  hard  work  and  dedication  of  the  plaintiff.

25.  The  plaintiff  has  pressed  for  interim  orders  against  the  defendant  Nos.1  to  4  as  per  the  prayers  made  in  the
interim  application.

26.  Mr.Mukul  Rohatgi,  learned  Senior  counsel  appearing  on  behalf  of  the  plaintiff  along  with  other  Senior
Advocates  appearing  for  the  Bar  have  made  their  submissions  which  can  be  outlined  in  the  following  manner:

a)  Mr.Rohatgi  argued  that  the  plaintiff  has  his  hard  earned  reputation  and  integrity  before  the  legal  fraternity  as
well  as  in  the  society  at  large  as  he  is  still  holding  the  responsible  position  as  a  presiding  officer  of  the
significant  tribunal.  It  has  been  argued  that  the  defendant  Nos.1  to  4  by  their  irresponsible  acts  cannot  simply
proceed  to  injure  the  reputation  of  the  plaintiff  and  damage  the  same  by  creating  an  adverse  publicity  merely  on
the  basis  of  the  allegation  levelled  against  him  by  some  intern/defendant  No.5  against  which  the  enquiry  is  yet  to
be  commenced  and  completed.  Mr.Rohatgi,  learned  Senior  counsel  has  argued  that  allowing  the  defendants  to
continue  to  flash  the  name  and  photograph  of  the  plaintiff  in  the  print  media  or  on  internet  or  on  news  channels
and  continue  to  connect  him  with  such  allegations,  creating  adverse  atmosphere  in  the  public  would  definitely
damage  his  reputation  in  the  society  and  such  damage  is  irreversible  in  nature  which  has  to  be  prevented.  As  per
Mr.Rohatgi,  learned  Senior  counsel  such  damage  is  actionable  and  the  same  is  required  to  be  prevented  by  way
of  prohibitory  orders  of  the  Court.

b)  As  per  Mr.Rohatgi,  learned  Senior  counsel  the  freedom  of  press  as  envisaged  under  Article  19(1)  of  the
Constitution  of  India  is  not  absolute  right  and  the  same  is  subject  to  the  reasonable  restrictions  provided  under
Article  19(2)  of  the  Constitution.  It  has  been  argued  by  Mr.Rohatgi  learned  Senior  counsel  that  excessive  adverse
publicity  beyond  fair  reporting  not  merely  injures  the  reputation  of  the  person  but  also  affects  the  fair
administration  of  justice  and  in  such  cases,  the  inherent  power  vests  with  the  superior  Courts  including  High
Court  to  interdict  and  pass  interim  orders  including  the  postponement  of  the  publications  as  per  the  well  settled
law.

c)  Mr.Rohatgi,  learned  Senior  counsel  while  drawing  aid  from  the  previous  submission  has  argued  that  the
defendant  No.5/intern  had  sought  remedy  from  the  Supreme  Court  wherein  the  Hon’ble  Supreme  Court  has
agreed  to  hear  the  matter  on  14th  February,  2014  and  also  appointed  Mr.F.S.Nariman  and  Mr.K.K.Venugopal,
learned  Senior  Advocates  to  assist  the  Court  as  Amicus  Curiae  and  even  sought  Attorney  General’s  assistance  in
order  to  set  up  a  mechanism  to  probe  allegations  in  view  of  the  guidelines  in  Vishaka  vs.  State  of  Rajasthan,
(1997)  6  SCC  241  formed  in  Supreme  Court.  As  per  Mr.Rohatgi,  once  the  remedy  has  been  preferred  by  the
intern,  the  defendant  Nos.1  to  4  should  not  conduct  the  adverse  publicity  by  showing  or  projecting  the  plaintiff  as
culprit  by  prejudging  him  on  the  basis  of  the  mere  allegation  which  will  result  in  an  adverse  atmosphere  amongst
the  public  and  the  likelihood  of  the  plaintiff  getting  fair  trial  and  justice  would  be  seriously  prejudiced.  It  has
been  argued  that  in  the  instant  case,  there  is  real  and  tangible  danger  of  the  interference  with  administration  of
justice.  It  has  been  argued  that  in  the  absence  of  any  fact  finding  or  any  cogent  and  clear  back  up  evidence,  the
media  trial  affecting  the  Court  trial  cannot  be  allowed  by  giving  juicy  news  in  order  to  create  sensation  in  the
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minds  of  the  public.

d)  Mr.Rohatgi,  learned  Senior  counsel  has  read  over  the  news  articles  from  the  documents  file  including  the
headlines  of  the  news  articles  which  contain  the  wordings  or  allegations  from  the  affidavit  filed  by  the  Intern  and
the  said  headlines  as  per  Mr.Rohatgi  are  aimed  at  creating  hype  in  the  public  mind  and  prejudicially  affect  the
reputation  of  the  plaintiff  and  institution  of  justice.  The  said  titles  include  the  titles:  (i)  “Justice  S  Kumar…  put
his  right  arm  around  me,  kissed  me  on  my  left  shoulder…  I  was  shocked”,  (ii)  “Sex  taint  on  another  former  S.C.
Judge”  and  (iii)  “Ex-Judge  Claims  Green  Plot  in  Sex  Slur”,  published  in  “Mail  Today”  on  15th  January,  2014.  As
per  Mr.Rohatgi,  learned  Senior  counsel  such  kind  of  news  is  not  fair  journalism  or  responsible  acts  but  is  aimed
at  earning  profits  at  the  cost  of  someone’s  hard  earned  reputation.  It  has  been  argued  that  such  publications
without  any  enquiry  or  verification  with  evidence  coupled  with  belated  allegations  should  not  be  spread  in  the
manner  done  by  the  defendants  No.1  to  4.

e)  Mr.Rohatgi,  learned  Senior  counsel  has  argued  that  the  defendants  have  played  with  the  reputation  of  the
plaintiff  by  deliberately  disclosing  the  name  on  the  open  channels  and  showing  the  photographs  time  and  again  so
that  the  confidence  of  the  public  in  the  institution  of  justice  as  well  as  the  reputation  of  the  plaintiff  in  the
minds  of  the  public  is  impaired.  It  has  been  argued  that  whatever  damage  has  been  caused  by  the  defendants  is
subject  matter  of  the  suit  but  the  defendants  should  be  prevented  from  further  repeating  such  acts  of  causing
such  prejudice  to  the  reputation  of  the  plaintiff.

f)  Mr.Rohatgi  has  argued  that  the  plaintiff  has  his  right  to  maintain  dignity,  right  to  live  dignified  life,  right  to
preserve  reputation  and  they  are  all  facets  of  right  to  life  as  provided  under  Article  21  and  also  parts  of  basic
human  rights  which  are  fundamental  rights  and  legally  enforceable  rights.  It  has  been  argued  that  the  plaintiff
can  therefore  invoke  the  inherent  jurisdiction  of  this  Court  by  seeking  injunction  orders  against  the  publications  of
the  articles  which  may  prejudicially  affect  the  reputation  of  the  plaintiff  causing  irreversible  damage  to  him.  It
has  been  argued  that  such  invocation  of  the  inherent  jurisdiction  is  available  to  the  plaintiff  by  informing  the
Court  that  there  is  real  and  imminent  danger  of  the  plaintiff  not  getting  fair  trial  or  it  may  cause  interference  in
the  course  of  the  justice  by  creating  undue  pressure  on  account  of  the  public  pressure  by  way  of  publication.  He
has  also  questioned  the  issue  of  delay  in  filing  the  complaint  by  defendant  No.5/Intern  after  the  gap  of  two  and  a
half  years.

27.  Mr.Rohatgi,  learned  Senior  counsel  in  order  to  substantiate  his  submissions  has  relied  upon  the  judgment
passed  by  the  Apex  Court  in  the  case  of  Sahara  India  Real  Estate  Corporation  Limited  and  Others  vs.  Securities
and  Exchange  Board  of  India  &  Another,  (2012)  10  SCC  603  wherein  the  Supreme  Court  has  laid  down  principles
governing  the  passing  of  the  prior  restraint  order  against  the  publication  in  some  exceptional  cases  and  discussed
in  detailed  the  exceptions  involved.

28.  Mr.Rohatgi,  learned  Senior  counsel  also  relied  upon  the  judgment  passed  by  the  Supreme  Court  in  the  case
of  Reliance  Petrochemicals  Ltd  vs.  Proprietors  Of  Indian  Express,  (1988)  4  SCC  592  wherein  the  Supreme  Court
had  laid  down  the  test  governing  the  grant  of  the  prohibitory  orders  against  the  publication  in  the  context  of
interference  with  the  administration  of  justice  which  is  a  real  and  imminent  danger  that  there  would  be  such
interference  with  the  administration  of  the  justice.

29.  Mr.Rohatgi,  learned  Senior  counsel  has  further  handed  over  several  other  judgments  cited  at  the  bar  but
mainly  summed  up  his  case  on  the  basis  of  the  submissions  recorded  above  as  well  as  the  decisions  quoted
above.  It  has  been  prayed  that  the  plaintiff  has  no  objection  towards  the  defendant  Nos.1  to  4  doing  fair
reporting  of  the  happenings  as  facts  but  this  Court  should  pass  interim  orders  restraining  the  defendant  Nos.1  to
4  from  publicising  the  plaintiff’s  name,  picture  with  the  allegations  of  the  defendant  No.5  in  the  form  of  headlines
which  may  create  an  impression  that  the  plaintiff  has  done  something  unwelcomed  when  the  facts  are  still
verifiable  or  subjected  to  the  scrutiny  and  the  same  are  without  any  accompanying  evidence.  He  has  alleged  that
fair  reporting  is  always  permissible  and  the  defendants  are  entitled  to  inform  the  public  the  correct  facts  and
information,  Court  orders  and  events  of  Court  proceedings  as  a  news  item.  However,  the  media  itself  cannot  form
its  own  opinion  and  pre-judge  the  matter  and  pronounce  the  judgment  before  the  public  without  the  matter  is
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examined  and  decided  by  the  Court  and  particularly,  without  any  back  up  by  cogent  evidence,  otherwise  it  would
amount  to  what  is  called  as  “Media  Trial”.  It  is  submitted  that  the  media  even  under  the  law  is  not  entitled  to
distort  the  facts  for  the  purpose  of  juicy  news.  If  they  do  it,  they  are  held  responsible  to  suffer  damages.  He
states  that  the  present  case  is  a  fittest  case  of  this  nature.

30.  Per  Contra,  Mr.Dinesh  Dwivedi  and  Mr.Ashwini  Matta,  learned  Senior  counsel  appearing  on  behalf  of
defendant  No.3  have  made  their  submissions  which  can  be  outlined  in  the  following  manner:

(i)  Learned  Senior  counsel  argued  that  the  freedom  of  the  press  which  is  part  of  the  freedom  of  the  expression  is
hallmark  of  any  democracy  and  is  part  of  the  fundamental  right  under  Article  19(1)  of  the  Constitution  of  India.
It  has  been  argued  that  the  defendant  Nos.1  to  4  are  merely  publishing  the  write  ups  on  the  basis  of  the
affidavit  supplied  by  the  defendant  No.5  and  are  not  making  any  such  wild  and  reckless  allegations  as  alleged  by
the  plaintiff.

(ii)  Learned  Senior  counsel  have  argued  that  the  defendants  are  indulging  in  fair  reporting.  It  has  been  argued
that  the  defendant  Nos.1  to  4  have  not  expressed  anything  out  of  their  own  but  the  defendants  have  merely
reproduced  the  contents  of  the  affidavit  written  by  the  defendant  No.5  in  her  complaint  to  the  Supreme  Court.  It
has  been  argued  that  the  plaintiff  is  unnecessarily  alleging  the  defendant  Nos.1  to  4  as  guilty  of  irresponsible
journalism.  It  has  been  argued  that  the  public  debate  or  discussion  on  public  platform  on  issues  of  the  public
interests  is  part  of  free  and  fair  democracy.  It  has  been  argued  that  if  the  defendant  Nos.1  to  4  have  done
public  debate  on  television  or  written  articles  in  the  newspapers  describing  the  allegations  of  the  defendant  No.5
against  the  plaintiffs,  the  defendants  did  no  wrong  and  have  merely  expressed  and  exercised  their  freedom  of
press.

(iii)  Learned  Senior  counsel  argued  that  there  is  no  danger  of  the  plaintiff’s  not  getting  fair  trial  or  any
obstructions  in  the  administration  of  justice  and  thus,  the  plaintiffs  apprehensions  are  totally  out  of  the  context
and  should  not  be  acceded  to  by  the  Court.

(iv)  Learned  Senior  counsel  argued  that  the  present  suit  for  injunction  is  not  maintainable  in  as  much  as  the
publications  have  already  been  made  and  thus  the  plaintiff  cannot  approach  this  Court  belatedly  and  even  in
future,  the  defendant  No.3  would  telecast  its  programmes  in  fair  reporting.

(v)  Learned  counsel  appearing  for  defendant  No.4,  upon  instructions,  made  the  statement  that  without  prejudice,
his  client,  i.e.  defendant  No.4  shall  not  conduct  the  telecast  of  the  programme  like  earlier  telecasted  on  10th
January,  2014  in  respect  of  the  plaintiff.

By  making  all  these  submissions,  learned  counsel  for  the  defendants  have  argued  that  this  Court  should  not  pass
any  injunction  against  the  defendants  and  allow  them  to  file  the  written  statements  and  replies  to  the  injunction
application.

31.  I  have  gone  through  the  plaint,  injunction  application  as  well  as  the  documents  filed  therewith.  I  have  also
given  careful  consideration  to  the  submissions  advanced  by  the  learned  counsel  for  the  parties  at  the  bar.  I  shall
now  briefly  discuss  the  plaintiff’s  entitlement  to  the  interim  injunction  at  this  stage.

32.  It  is  correct  that  freedom  of  expression  in  press  and  media  is  the  part  of  Article  19(1)  of  the  Constitution  of
India  where  by  all  the  citizens  have  a  right  to  express  their  view.  However,  the  said  right  of  the  expression  is
also  not  absolute  but  is  subjected  to  the  reasonable  restrictions  imposed  by  the  Parliament  or  State  in  the
interests  of  the  sovereignty  and  integrity  of  India,  the  security  of  the  State,  friendly  relations  with  foreign  States,
public  order,  decency  or  morality  or  in  relation  to  contempt  of  Court,  defamation  or  incitement  to  an  offence.  The
said  position  is  clear  from  the  plain  reading  of  the  Article  19(1)  and  (2)  of  the  Constitution  of  India.

33.  The  Courts  have  time  and  again  emphasized  that  the  media  and  press  should  not  be  unnecessarily  restricted
in  their  speech  as  the  same  may  amount  to  curtailment  of  expression  of  the  ideas  and  free  discussion  in  the
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public  on  the  basis  of  which  the  democratic  country  functions.  The  Courts  should  thus  refrain  from  making  any
prior  restraints  on  the  publications  in  order  to  curtail  such  freedom.

34.  In  Express  Newspapers  (Private)  Ltd.  &  Anr.  vs.  The  Union  of  India  &  Ors.,  1959  S.C.R.  12,  the  Supreme
Court  held  that  freedom  of  speech  and  expression  includes  within  its  scope  the  freedom  of  the  Press.  The
Supreme  Court  referred  to  the  earlier  decisions  in  Romesh  Thappar  vs.  State  of  Madras,  AIR  1950  SC  124  and
Brij  Bhushan  vs.  State  of  Delhi,  AIR  1950  SC  129.  Romesh  Thappar's  case  (supra)  related  to  a  ban  on  the  entry
and  circulation  of  Thappar's  journal  in  the  State  of  Madras  under  the  provisions  of  the  Madras  Maintenance  of
Public  Order  Act,  1949.  Patanjali  Sastri,  J.  speaking  for  the  Court  said  in  Romesh  Thappar's  case  (supra)  that
"...there  can  be  no  doubt  that  the  freedom  of  speech  and  expression  includes  freedom  of  propagation  of  ideas  and
that  freedom  is  ensured  by  the  freedom  of  circulation.  Liberty  of  circulation  is  as  essential  to  that  freedom  as  the
liberty  of  publication.  Indeed,  without  circulation  publication  would  be  of  little  value."  In  Brij  Bhushan's  case
(supra),  Patanjali  Sastri,  J.  speaking  for  the  majority  judgment  again  said  that  “...every  free  man  has  undoubted
right  to  lay  what  sentiments  he  pleases  before  the  public;  to  forbid  this,  is  to  destroy  the  freedom  of  the  press."
Bhagwati,  J.  in  the  Express  Newspaper’s  case  (supra)  speaking  for  the  Court  said  that  the  freedom  of  speech  and
expression  includes  freedom  of  propagation  of  ideas  which  freedom  is  ensured  by  the  freedom  of  circulation  and
that  the  liberty  of  the  press  is  an  essential  part  of  the  right  to  freedom  of  speech  and  expression  and  that  the
liberty  of  the  press  consists  in  allowing  no  previous  restraint  upon  publication.  (Emphasis  Supplied)

35.  In  another  case  of  Express  Newspapers  Pvt.  Ltd.  &  Ors  vs.  Union  Of  India,  AIR  1986  SC  872,  the  Supreme
Court  speaking  through  A.P.  Sen,  J.  emphasized  that  though  the  freedom  of  press  is  an  inalienable  right,  but  the
same  is  not  absolute  and  is  subject  to  Article  19  (2)  as  uncontrolled  right  to  speech  leads  to  anarchism.  The
Supreme  Court  observed  thus:

“I  would  only  like  to  stress  that  the  freedom  of  thought  and  expression,  and  the  freedom  of  the  press  are  not
only  valuable  freedoms  in  themselves  but  are  basic  to  a  democratic  form  of  Government  which  proceeds  on  the
theory  that  problems  of  the  Government  can  be  solved  by  the  free  exchange  of  thought  and  by  public  discussion
of  the  various  issues  facing  the  nation.  It  is  necessary  to  emphasize  and  one  must  not  forget  that  the  vital
importance  of  freedom  of  speech  and  expression  involves  the  freedom  to  dissent  to  a  free  democracy  like  ours.
Democracy  relies  on  the  freedom  of  the  press.  It  is  the  inalienable  right  of  everyone  to  comment  freely  upon  any
matter  of  public  importance.  This  right  is  one  of  the  pillars  of  individual  liberty-freedom  of  speech,  which  our
Court  has  always  unfailingly  guarded.  I  wish  to  add  that  however  precious  and  cherished  the  freedom  of  speech
is  under  Art.19(1)(a),  this  freedom  is  not  absolute  and  unlimited  at  all  times  and  under  all  circumstances  but  is
subject  to  the  restrictions  contained  in  Art.  19(2).  That  must  be  so  because  unrestricted  freedom  of  speech  and
expression  which  includes  the  freedom  of  the  press  and  is  wholly  free  from  restraints,  amounts  to  uncontrolled
licence  which  would  lead  to  disorder  and  anarchy  and  it  would  be  hazardous  to  ignore  the  vital  importance  of
our  social  and  national  interest  in  public  order  and  security  of  the  State.”  (Emphasis  Supplied)

36.  As  it  seen  above,  the  right  to  press  and  its  freedom  to  express  the  ideas  in  public  has  always  been  the
integral  part  of  healthy  democracy  and  the  prior  restraint  on  the  publication  was  considered  to  be  acceptable
under  the  earlier  line  of  authorities.  The  Courts  have  always  indicated  that  the  fine  balance  is  required  to  made
so  that  the  said  liberty  of  press  should  not  be  uncontrolled  or  regulated  by  laws  including  the  laws  relating  to
public  order,  contempt  etc  and  the  same  is  subject  to  reasonable  restrictions  as  per  the  Article  19  (2)  of  the
Constitution  of  India.

37.  The  position  of  law  as  to  no  prior  restraint  on  the  publication  has  been  revisited  by  the  Supreme  Court  in  a
number  of  cases  including  the  case  of  Reliance  Petrochemicals  Ltd  vs.  Proprietors  Of  Indian  Express,  AIR  1989
SC  190  wherein  Sabyasachi  Mukherjee,  J.  speaking  for  the  Supreme  Court  observed  that  the  Court  can  pass
interim  orders  restraining  the  publication  if  the  Court  finds  that  there  exists  a  real  and  imminent  danger  that  the
continuance  of  the  publication  would  result  in  interference  with  the  administration  of  justice.  As  per  Mukherjee,  J.,
it  was  observed  thus:

“Mr.Baig  drew  our  attention  to  page  282  of  the  said  report  where  Justice  Frankfurter  had  observed  that  free
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speech  was  not  so  absolute  or  irrational  a  conception  as  to  imply  paralysis  of  the  means  for  effective  protection
of  all  the  freedoms  secured  by  the  Bill  of  Rights.  The  administration  of  justice  by  an  impartial  judiciary  has  been
basic  to  the  conception  of  freedom  ever  since  Magna  Carta.  Justice  Frankfurter  further  reiterated  that  the
dependence  of  society  upon  an  unswered  judiciary  is  such  a  common  place  in  the  history  of  freedom  that  the
means  by  which  it  is  maintained  are  too  frequently  taken  for  granted  without  heed  to  the  conditions  which  alone
make  it  possible.  (Emphasis  supplied).  The  role  of  Courts  of  justice  in  our  society  has  been  the  theme  of
statesmen  and  historians  and  constitution  makers,  and  best  illustrated  in  the  Massachusetts  Declaration  of  Rights
as  the  right  of  every  citizen  to  be  tried  by  Judge  as  free,  impartial  and  independent  as  the  lot  of  humanity  will
admit.

Justice  Frankfurter  dissenting  in  his  Judgment  with  whom  Justice  Stone,  Justice  Roberts  and  Justice  Byrnes  agreed,
reiterated  at  page  284  of  the  report  that  the  Constitution  is  an  instrument  of  Government  and  is  not  conceived  as
a  doctrinaire  document,  nor  was  the  Bill  of  Rights  intended  as  a  collection  of  popular  slogans.  It  is  well  to
remember  that  Justice  Frankfurter  recognised  that  we  cannot  read  into  the  14th  Amendment  the  freedom  of
speech  and  of  the  Press  protected  by  the  1st  Amendment  and  at  the  same  time  leave  out  the  age  old  means
employed  by  States  for  securing  the  calm  course  of  justice.  He  emphasised  that  the  14th  Amendment  does  not
forbid  a  State  to  continue  the  historic  process  of  prohibiting  expressions  calculated  to  subvert  a  specific  exercise
of  judicial  power.  So  to  assure  the  impartial  accomplishment  of  justice  is  not  an  abridgement  of  freedom  of
speech  or  Press,  as  these  phases  of  liberty  have  heretobefore  been  conceived  even  by  the  stoutest  libertarians.
Actually,  these  liberties  themselves  depend  "upon  an  untrammelled  judiciary  whose  passions  are  not  even
unconsciously  aroused  and  whose  minds  are  not  distorted  by  extrajudicial  considerations."

“The  test  of  imminent  and  present  danger  as  the  basis  of  Justice  Holmes's  ideas  has  been  referred  to  by  this
Court  in  P.N.  Duda  v.  P.  Shiv  Shanker  &  Ors.,  AIR  1988  SC  1208.  This  question  again  cropped  up  in  John  D
Pennekamp  v.  Slate  of  Florida,  [1945]  90  L.Ed.  331  and  Justice  Frankfurter  reiterated  that  the  'clear  and  present
danger'  conception  was  never  used  by  Mr.Justice  Holmes  to  express  a  technical  legal  doctrine  or  to  convey  a
formula  for  adjudicating  cases.  It  was  a  literary  phrase  not  to  be  distorted  by  being  taken  from  its  context.  He
reiterated  that  the  judiciary  could  not  function  properly  if  what  the  Press  does  is  reasonably  calculated  to  disturb
the  judicial  judgment  in  its  duty  and  capacity  to  act  solely  on  the  basis  of  what  is  before  the  Court.  A  judiciary
is  not  independent  unless  Courts  of  justice  are  enabled  to  administer  law  by  absence  of  pressure  from  without,
whether  exerted  through  the  blandishments  of  reward  or  the  mance  of  disfavour.  A  free  Press  is  vital  to  a
democratic  society  for  its  freedom  gives  it  power.”

38.  The  Supreme  Court  on  facts  of  the  case  of  Reliance  Petrochemicals  (supra)  proceeded  to  apply  the  test  of
real  and  imminent  danger  and  proceeded  to  vacate  the  injunction  due  to  the  reason  that  as  per  the  Court  no
such  real  and  imminent  danger  exists  due  to  the  change  of  circumstances.  This  is  evident  from  the  reading  the
concluding  paragraphs  of  the  judgment  wherein  it  was  observed  thus:

“In  the  peculiar  facts  of  this  case  now  that  the  subscription  to  debentures  has  closed  and,  indeed,  the  debentures
have  been  over-subscribed,  we  are  inclined  to  think  that  there  is  no  such  imminent  danger  of  the  subscription
being  withdrawn  before  the  allotment  and  as  to  make  the  issue  vulnerable  by  any  publication  of  article.  On  a
balance  of  convenience,  we  are  of  the  opinion  that  continuance  of  injunction  is  no  longer  necessary.  In  this
peculiar  situation  our  task  has  been  difficult  and  complex.  The  task  of  a  modern  Judge,  as  has  been  said,  is
increasingly  becoming  complex.  Furthermore,  the  lot  of  a  democratic  Judge  is  heavier  and  thus  nobler.  We  cannot
escape  the  burden  of  individual  responsibilities  in  a  particular  situation  in  view  of  the  peculiar  facts  and
circumstances  of  the  case.  There  is  no  escape  in  absolute.  Having  regard  however,  to  different  aspects  of  law  and
the  ratio  of  the  several  decisions,  by  which  though  we  are  not  bound,  except  the  decisions  of  this  Court  referred
to  hereinbefore,  about  which  we  have  mentioned,  there  is  no  decision  dealing  with  this  particular  problem,  we  are
of  the  opinion  that  as  the  Issue  is  not  going  to  affect  the  ,general  public  or  public  life  nor  any  injury  is  involved,
it  would  be  proper  and  legal,  on  an  appraisal  of  the  balance  of  convenience  between  the  risk  which  will  be
caused  by  the  publication  of  the  article  and  the  damage  to  the  fundamental  right  of  freedom  of  knowledge  of  the
people  concerned  and  the  obligation  of  Press  to  keep  people  informed,  that  the  injunction  should  not  continue  any
further.”  (Emphasis  Supplied)
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39.  From  the  reading  of  the  aforenoted  observations  of  the  Supreme  Court  in  Reliance  Petrochemicals’  case
(supra),  it  is  clear  that  the  Supreme  Court  has  applied  the  test  of  the  real  and  imminent  danger  in  order  to  infer
as  to  whether  the  proposed  publication  would  lead  to  interference  in  the  course  of  justice  for  the  purposes  of
grant  and  non  grant  of  the  interim  injunction  or  prior  restraint  against  the  publication.

40.  Recently,  the  Supreme  Court  again  in  the  case  of  Sahara  India  (supra)  reconsidered  the  position  in  law
relating  to  passing  of  the  prior  restraint  order  against  the  proposed  publication  and  has  proceeded  to  lay  down
the  guidelines  as  to  under  what  circumstances  the  prior  restraint  order  can  be  passed,  what  are  factors,  which
fall  for  consideration  prior  to  the  passing  of  such  interim  order  and  other  aspects  necessarily  required  to  be
satisfied  for  the  grant  of  the  interim  order  or  postponement  of  the  publication.

41.  In  Sahara  India’s  case  (supra),  the  Supreme  Court  has  made  certain  significant  findings  and  it  is  pertinent  to
discuss  the  judgment  of  Sahara  India  (supra)  in  detail  due  to  the  reason  that  it  has  been  relied  upon  heavily  by
the  plaintiff  and  it  is  as  per  the  tests  laid  down  in  Sahara  India  (Supra)  that  the  case  of  the  parties  is  required
to  be  tested  by  this  Court.  Firstly,  in  Sahara  India  (supra),  the  Supreme  Court  has  held  that  the  prior  restraint  of
publication  is  not  constitutionally  impermissible.  It  has  been  observed  thus:

“At  this  stage,  we  wish  to  clarify  that  the  reliance  on  the  above  judgments  is  only  to  show  that  “prior  restraint”
per  se  has  not  been  rejected  as  constitutionally  impermissible.  At  this  stage,  we  may  point  out  that  in  the  present
IAs  we  are  dealing  with  the  concept  of  “prior  restraint”  per  se  and  not  with  cases  of  misuse  of  powers  of  pre-
censorship  which  were  corrected  by  the  Courts  [see  Binod  Rao  v.  Minocher  Rustom  Masani  reported  in  78  Bom
LR  125  and  C.  Vaidya  v.  D’Penha  decided  by  Gujarat  High  Court  in  Sp.  CA  141  of  1976  on  22.03.1976
(unreported)]”  (Emphasis  Supplied)

42.  Thereafter,  the  Supreme  Court  in  Sahara  India  (supra)  proceeded  to  quote  the  judgment  of  the  Reliance
Petrochemicals  (supra)  and  proceeded  to  observe  that  the  prior  restraint  against  publication  is  vested  in  the  form
of  inherent  powers  of  the  superior  Courts  including  High  Court  under  the  provisions  of  Section  151  of  the  Code
of  Civil  Procedure  wherein  the  Court  can  proceed  to  pass  such  restraint  orders  if  the  administration  of  justice  so
warrants  approving  the  judgment  of  Naresh  Shridhar  Mirajkar  v.  State  of  Maharashtra,  AIR  1967  SC  1.  It  has
also  been  held  by  the  Supreme  Court  that  the  right  to  open  justice  which  is  free  and  unprejudiced  is  a  basic
right  that  has  to  be  balanced  vis-a-vis  the  right  to  press  and  expression  of  ideas  which  is  the  facet  of  the  right
to  speech  and  expression.

43.  In  the  case  of  Surya  Prakash  Khatri  vs.  Madhu  Trehan,  2001  (92)  DLT  665,  the  Full  Bench  of  this  Court  in
para  23  of  the  judgment  has  held  as  under:

23.  It  is  thus  needless  to  emphasise  that  a  free  and  healthy  press  is  indispensable  to  the  functioning  of  a  true
democracy.  In  a  democratic  set  up  there  has  to  be  an  active  and  intelligent  participation  of  the  people  in  all
spheres  and  affairs  of  their  community  as  well  as  the  State.  It  is  their  right  to  be  kept  informed  about  current
political,  social,  economic  and  cultural  life  as  well  as  the  burning  topics  and  important  issues  of  the  day  in  order
to  enable  them  to  consider  and  form  broad  opinion  about  the  same  and  the  way  in  which  they  are  being
managed,  tackled  and  administered  by  the  Government  and  its  functionaries.  To  achieve  this  objective  the  people
need  a  clear  and  truthful  account  of  events,  so  that  they  may  form  their  own  opinion  and  offer  their  own
comments  and  viewpoints  on  such  matters  and  issues  and  select  their  further  course  of  action.  The  primary
function,  therefore,  of  the  press  is  to  provide  comprehensive  and  objective  information  of  all  aspects  of  the
country's  political,  social,  economic  and  cultural  life.  It  has  an  educative  and  mobilising  role  to  play.  It  plays  an
important  role  in  moulding  public  opinion  and  can  be  an  instrument  of  social  change.  It  may  be  pointed  out  here
that  Mahatma  Gandhi  in  his  autobiography  has  stated  that  one  of  the  objectives  of  the  newspaper  is  to
understand  the  proper  feelings  of  the  people  and  give  expression  to  it;  another  is  to  arouse  among  the  people
certain  desirable  sentiments;  and  the  third  is  to  fearlessly  express  popular  defects.  It  therefore  turns  out  that  the
press  should  have  the  right  to  present  anything  which  it  thinks  fit  for  publication.  But  it  has  to  be  remembered
that  this  freedom  of  press  is  not  absolute,  unlimited  and  unfettered  at  all  times  and  in  all  circumstances  as  giving
an  unrestricted  freedom  of  speech  and  expression  would  amount  to  an  uncontrolled  license.  If  it  were  wholly  free
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even  from  reasonable  restraints  it  would  lead  to  disorder  and  anarchy.  The  freedom  is  not  to  be  misunderstood  as
to  be  a  press  free  to  disregard  its  duty  to  be  responsible.  In  fact,  the  element  of  responsibility  must  be  present
in  the  conscience  of  the  journalists.  In  an  organized  society,  the  rights  of  the  press  have  to  be  recognised  with
its  duties  and  responsibilities  towards  the  society.  Public  order,  decency,  morality  and  such  other  things  must  be
safeguarded.  The  protective  cover  of  press  freedom  must  not  be  thrown  open  for  wrong  doings.  If  a  newspaper
publishes  what  is  improper,  mischievously  false  or  illegal  and  abuses  its  liberty  it  must  be  punished  by  Court  of
law.  (See.  In  re  Harijai  Singh  and  another,  AIR  1997  SC  73).  The  editor  of  a  newspaper  or  a  journal  has  a
greater  responsibility  to  guard  against  untruthful  news  and  publications  for  the  simple  reasons  that  his  utterances
have  a  far  greater  circulation  and  impact  than  the  utterances  of  an  individual  and  by  reason  of  their  appearing  in
print,  they  are  likely  to  be  believed  by  the  ignorant.  That  being  so,  certain  restrictions  are  essential  even  for
preservation  of  the  freedom  of  the  press  itself.  To  quote  from  the  report  of  Mons  Lopez  to  the  Economic  and
Social  Council  of  the  United  Nations"  If  it  is  true  that  human  progress  is  impossible  without  freedom,  then  it  is
no  less  true  that  ordinary  human  progress  is  impossible  without  a  measure  of  regulation  and  discipline.  It  is  the
duty  of  a  true  and  responsible  journalist  to  strive  to  inform  the  people  with  accurate  and  impartial  presentation
of  news  and  their  views  after  dispassionate  evaluation  of  the  facts  and  information  received  by  them  and  to  be
published  as  a  news  item.  The  presentation  of  the  news  should  be  truthful,  objective  and  comprehensive  without
any  false  and  distorted  expression.”

44.  Thus,  the  principle  of  open  justice  is  not  absolute.  There  can  be  exceptions  in  the  interest  of  administration
of  justice.  In  Mirajkar’s  case  (supra),  the  High  Court  ordered  that  the  deposition  of  the  defence  witness  should
not  be  reported  in  the  newspapers.  This  order  of  the  High  Court  was  challenged  in  the  Supreme  Court  under
Article  32  of  the  Constitution  of  India.  The  Supreme  Court  held  that  apart  from  Section  151  of  the  Code  of  Civil
Procedure,  the  High  Court  had  the  inherent  power  to  restrain  the  press  from  reporting  where  the  administration
of  justice  so  demanded.  The  Court  held  vide  para  30  that  evidence  of  the  witness  need  not  receive  excessive
publicity  as  fear  of  such  publicity  may  prevent  the  witness  from  speaking  the  truth.  That,  such  orders  prohibiting
publication  for  a  temporary  period  during  the  course  of  trial  are  permissible  under  the  inherent  powers  of  the
Court  whenever  the  Court  is  satisfied  that  interest  of  justice  so  requires.  As  to  whether  such  a  temporary
prohibition  of  publication  of  Court  proceedings  in  the  media  under  the  inherent  powers  of  the  Court  can  be  said
to  offend  the  rights  under  Article  19(1)(a)  [which  includes  freedom  of  the  press  to  make  such  publication],  this
Court  held  that  an  order  of  a  Court  passed  to  protect  the  interest  of  justice  and  the  administration  of  justice
could  not  be  treated  as  violative  of  Article  19(1)(a)  of  the  Constitution  of  India.

45.  “The  judgments  in  Reliance  Petrochemicals  Ltd.  and  Mirajkar  were  delivered  in  civil  cases.  However,  in
Mirajkar,  this  Court  held  that  all  Courts  which  have  inherent  powers,  i.e.,  the  Supreme  Court,  the  High  Courts
and  Civil  Courts  can  issue  prior  restraint  orders  or  proceedings,  prohibitory  orders  in  exceptional  circumstances
temporarily  prohibiting  publications  of  Court  proceedings  to  be  made  in  the  media  and  that  such  powers  do  not
violate  Article  19(1)(a).  Further,  it  is  important  to  note,  that,  one  of  the  Heads  on  which  Article  19(1)(a)  rights
can  be  restricted  is  in  relation  to  “contempt  of  Court”  under  Article  19(2).  Article  19(2)  preserves  common  law  of
contempt  as  an  “existing  law”.  In  fact,  the  Contempt  of  Courts  Act,  1971  embodies  the  common  law  of  contempt.
At  this  stage,  it  is  suffice  to  state  that  the  Constitution  framers  were  fully  aware  of  the  Institution  of  Contempt
under  the  common  law  which  they  have  preserved  as  “existing  law”  under  Article  19(2)  read  with  Article  129  and
Article  215  of  Constitution.  The  reason  being  that  contempt  is  an  offence  sui  generis.  The  Constitution  framers
were  aware  that  the  law  of  contempt  is  only  one  of  the  ways  in  which  administration  of  justice  is  protected,
preserved  and  furthered.  That,  it  is  an  important  adjunct  to  the  criminal  process  and  provides  a  sanction.  Other
civil  Courts  have  the  power  under  Section  151  of  Code  of  Civil  Procedure  to  pass  orders  prohibiting  publication
of  Court  proceedings.  In  Mirajkar,  this  Court  referred  to  the  principles  governing  Courts  of  Record  under  Article
215  [see  para  60].  It  was  held  that  the  High  Court  is  a  Superior  Court  of  Record  and  that  under  Article  215  it
has  all  the  powers  of  such  a  Court  including  the  power  to  punish  contempt  of  itself.  At  this  stage,  the  word
“including”  in  Article  129/Article  215  is  to  be  noted.  It  may  be  noted  that  each  of  the  Articles  is  in  two  parts.
The  first  part  declares  that  the  Supreme  Court  or  the  High  Court  “shall  be  a  Court  of  Record  and  shall  have  all
the  powers  of  such  a  Court”.  The  second  part  says  “includes  the  powers  to  punish  for  contempt”.  These  Articles
save  the  pre-existing  powers  of  the  Courts  as  Courts  of  record  and  that  the  power  includes  the  power  to  punish
for  contempt  [see  Delhi  Judicial  Service  Association  vs.  State  of  Gujarat  [(1991)  4  SCC  406]  and  Supreme  Court
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Bar  Association  vs.  Union  of  India  [(1998)  4  SCC  409].  As  such,  a  declaration  has  been  made  in  the  Constitution
that  the  said  powers  cannot  be  taken  away  by  any  law  made  by  the  Parliament  except  to  the  limited  extent
mentioned  in  Article  142(2)  in  the  matter  of  investigation  or  punishment  of  any  contempt  of  itself.  If  one  reads
Article  19(2)  which  refers  to  law  in  relation  to  Contempt  of  Court  with  the  first  part  of  Article  129  and  Article
215,  it  becomes  clear  that  the  power  is  conferred  on  the  High  Court  and  the  Supreme  Court  to  see  that  “the
administration  of  justice  is  not  perverted,  prejudiced,  obstructed  or  interfered  with”.  (Emphasis  Supplied)

46.  From  the  mere  reading  of  the  excerpts  from  the  judgment  of  Sahara  India  (supra),  it  is  can  be  said  that  the
High  Court  has  ample  powers  under  its  inherent  powers  to  restraint  the  publication  in  media  in  the  event  it
arrives  at  the  finding  that  the  said  publication  may  result  in  interference  with  the  administration  of  justice  or
would  be  against  the  principle  of  fair  trial  or  open  justice.  Although  the  aforenoted  observations  seem  to  suggest
that  the  Court  can  restrain  the  publication  of  the  news  relating  to  Court  proceedings  or  postpone  the  same  in
order  obtain  the  fair  trial.  The  later  part  of  the  judgement  in  Sahara  India  (supra)  suggest  that  the  order  of  the
prior  restraint  is  a  preventive  order  and  the  said  order  may  proceed  to  restrain  any  publication  which  may  cause
obstruction  of  the  justice  which  include  intrusion  in  right  to  have  open  justice  unbiased  by  any  public  opinion
expressed  in  publication.  Thus,  the  interference  with  the  course  of  justice  as  a  term  is  not  merely  confined  to  the
restraint  order  only  on  the  publications  relating  to  pending  Court  proceedings.  But  also,  any  publication  which
would  give  excessive  adverse  publicity  to  the  accused  or  alleged  victim  which  may  likely  to  hamper  the  fair  trial
in  future  is  also  covered  within  the  ambit  and  sweep  of  the  enquiry  of  the  Court  as  to  what  may  constitute  the
interference  with  the  course  of  the  justice.  This  can  be  seen  if  one  reads  the  following  paragraphs  of  the
judgment  in  Sahara  India  (Supra)  wherein  it  has  been  observed  thus:

“To  see  that  the  administration  of  justice  is  not  prejudiced  or  perverted  clearly  includes  power  of  the  Supreme
Court/High  Court  to  prohibit  temporarily,  statements  being  made  in  the  media  which  would  prejudice  or  obstruct
or  interfere  with  the  administration  of  justice  in  a  given  case  pending  in  the  Supreme  Court  or  the  High  Court  or
even  in  the  subordinate  Courts.  In  view  of  the  judgment  of  this  Court  in  A.K.  Gopalan  v.  Noordeen  [(1969)  2  SCC
734],  such  statements  which  could  be  prohibited  temporarily  would  include  statements  in  the  media  which  would
prejudice  the  right  to  a  fair  trial  of  a  suspect  or  accused  under  Article  21  from  the  time  when  the  criminal
proceedings  in  a  subordinate  Court  are  imminent  or  where  suspect  is  arrested.”  (Emphasis  supplied)

“Presumption  of  innocence  is  held  to  be  a  human  right.  [See  :  Ranjitsing  Brahmajeetsing  Sharma  v.  State  of
Maharashtra  (2005)  5  SCC  294].  If  in  a  given  case  the  appropriate  Court  finds  infringement  of  such  presumption
by  excessive  prejudicial  publicity  by  the  newspapers  (in  general),  then  under  inherent  powers,  the  Courts  of
Record  suo  motu  or  on  being  approached  or  on  report  being  filed  before  it  by  subordinate  Court  can  under  its
inherent  powers  under  Article  129  or  Article  215  pass  orders  of  postponement  of  publication  for  a  limited  period
if  the  applicant  is  able  to  demonstrate  substantial  risk  of  prejudice  to  the  pending  trial  and  provided  he  is  able
to  displace  the  presumption  of  open  Justice  and  to  that  extent  the  burden  will  be  on  the  applicant  who  seeks
such  postponement  of  offending  publication.”  (Emphasis  Supplied)

47.  Thereafter  the  Supreme  Court  in  Sahara  India  (supra)  further  proceeded  to  lay  down  that  the  applicant  who
seeks  the  interim  injunction  or  postponement  of  the  publication  must  discharge  the  onus  as  to  show  that  the
publication  would  seriously  impair  his  right  to  open  justice.  It  has  been  observed  that  the  temporary  restraint
orders  on  publication  are  necessarily  required  to  be  passed  for  a  limited  period.  This  has  been  observed  by
Supreme  Court  in  the  following  words:

“The  very  object  behind  empowering  the  Courts  to  devise  such  methods  is  to  see  that  the  administration  of
justice  is  not  perverted,  prejudiced,  obstructed  or  interfered  with.  At  the  same  time,  there  is  a  presumption  of
Open  Justice  under  the  common  law.  Therefore,  Courts  have  evolved  mechanisms  such  as  postponement  of
publicity  to  balance  presumption  of  innocence,  which  is  now  recognized  as  a  human  right  in  Ranjitsing
Brahmajeetsing  Sharma  v.  State  of  Maharashtra  (supra)  vis-a-vis  presumption  of  Open  Justice.  Such  an  order  of
postponement  has  to  be  passed  only  when  other  alternative  measures  such  as  change  of  venue  or  postponement
of  trial  are  not  available.  In  passing  such  orders  of  postponement,  Courts  have  to  keep  in  mind  the  principle  of
proportionality  and  the  test  of  necessity.  The  applicant  who  seeks  order  of  postponement  of  publicity  must
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displace  the  presumption  of  Open  Justice  and  only  in  such  cases  the  higher  Courts  shall  pass  the  orders  of
postponement  under  Article  129/Article  215  of  the  Constitution.”  (Emphasis  supplied)

48.  The  Supreme  Court  in  Sahara  India  (supra)  proceeded  to  observe  that  the  superior  Courts  would  assume
jurisdiction  not  merely  in  cases,  where  there  is  an  actual  contempt  committed  by  the  media  but  also  order  of
restraint  to  prevent  the  future  committal  of  the  contempt.  It  has  been  observed  by  the  Supreme  Court  that  in  an
exceptional  cases  where  the  publicity  is  so  excessive  that  in  a  given  case  when  it  appears  to  the  fair  reporting
but  the  prejudice  is  such  that  may  result  in  fair  trial,  then  the  Court  has  no  option  short  of  the  prevention  of
the  publication  even  if  some  kind  of  fairness  is  ascribed  to  the  publication.  In  the  words  of  the  Supreme  Court,  it
has  been  observed  thus:

“As  stated  above,  sometimes,  fair  and  accurate  reporting  of  the  trial  (say  a  murder  trial)  would  nonetheless  give
rise  to  substantial  risk  of  prejudice  not  in  the  pending  trial  but  in  the  later  or  connected  trials.  In  such  cases,
there  is  no  other  practical  means  short  of  postponement  orders  that  is  capable  of  avoiding  such  risk  of  prejudice
to  the  later  or  connected  trials.  Thus,  postponement  order  not  only  safeguards  fairness  of  the  later  or  connected
trials,  it  prevents  possible  contempt  by  the  Media.”  (Emphasis  Supplied)

49.  Upon  fair  reading  of  the  aforenoted  paragraph  of  the  Sahara  India  (supra),  it  is  clear  that  it  is  the  question
of  degree  of  prejudice  and  its  nexus  with  fetching  the  fair  justice  or  open  justice  which  is  a  potent  factor  which
is  required  to  be  examined  and  tested  by  the  Courts  at  the  time  of  passing  of  the  injunction  restraining  or
postponing  the  publication.  The  line  between  fairness  and  unfairness  is  sometimes  blurred  but  if  the  same  is  likely
to  prejudice  the  accused  and  project  him  as  culprit  which  may  cause  irreversible  damage  to  a  person,  the  Court
can  step  in  and  assume  jurisdiction  for  future  prevention  of  such  damage  so  that  the  administration  of  the  justice
is  not  impaired.

50.  It  is  seen  that  the  Supreme  Court  has  given  only  one  instance  of  murder  trial  where  such  excessive  adverse
publicity  even  if  be  it  fair  may  compel  the  Court  to  interdict  and  pass  postponement  order.  It  is  only  one  such
example  where  the  degree  of  prejudice  is  so  higher  and  the  same  may  affect  the  fair  trial  and  impact  in
administration  of  justice.  Similar  can  be  other  cases  where  such  degree  of  the  prejudice  exists  due  to  the
excessive  publicity  which  may  put  the  party  in  such  an  irreversible  position  by  creating  a  public  opinion  which
may  create  impediments  in  getting  fair  trial  or  interferes  in  the  administration  of  the  justice  due  to  dominant
adverse  public  opinion.  Prima  facie,  I  find  that  such  degree  of  prejudice  exists  in  the  cases  of  persons  who  are
seen  with  the  eyes  of  public  confidence  and  public  faith  like  judges  of  the  Supreme  Court  or  the  other  superior
Courts  of  justice.  The  said  confidence  reinforces  the  faith  in  the  minds  of  the  public  about  the  fairness  and
credibility  attached  the  institution  of  the  justice.  If  some  allegations  are  casted  against  any  member  of  the
Judiciary  of  the  Apex  Court  current  or  retired  relating  to  his  service  in  his  office  as  a  judge  of  the  Apex  Court,
the  publicity  relating  to  the  same  has  to  be  handled  with  care  and  caution  as  the  excessive  adverse  publicity
relating  to  the  said  instance  may  not  merely  because  a  damage  to  the  person  himself  (as  it  jeopardizes  his  repute
which  he  has  earned  for  several  years  as  serving  officer  of  the  institute)  and  put  question  mark  on  the  integrity
of  the  person,  but  it  also  could  damage  the  public  good  due  to  the  reason  that  the  confidence  of  the  public
reposed  in  higher  judiciary  muchless  the  Apex  body  as  a  last  hope  for  getting  justice  is  seriously  prejudiced.  The
said  loss  of  faith  in  turn  results  in  bad  repute  for  the  person  and  the  institution  of  justice  as  a  whole.  Thus,  the
degree  of  prejudice  in  such  case  not  merely  creates  an  adverse  public  opinion  but  also  casts  doubts  on  the
institution  as  a  whole.  The  person  who  is  accused  of  such  allegations  is  seen  with  extreme  suspicion  and  the
same  also  creates  a  kind  of  pressure  of  adverse  public  opinion  which  may  affect  his  likelihood  of  getting  fair  trial
or  may  lead  to  interference  in  the  course  of  the  justice.

51.  The  Supreme  Court  in  the  case  of  Sahara  India  (supra)  also  proceeded  to  observe  that  the  postponement  of
publication  orders  can  be  passed  by  the  Court  after  seeing  the  publication  and  no  general  orders  restraining
future  publications  can  be  made  but  the  Court  will  adopt  a  judicious  approach  while  making  the  orders  of
postponements  after  the  considering  the  material  available  on  record.  In  the  words  of  the  Supreme  Court,  it  was
observed  thus:
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“The  principle  underlying  postponement  orders  is  that  it  prevents  possible  contempt.  Of  course,  before  passing
postponement  orders,  Courts  should  look  at  the  content  of  the  offending  publication  (as  alleged)  and  its  effect.
Such  postponement  orders  operate  on  actual  publication.  Such  orders  direct  postponement  of  the  publication  for  a
limited  period.  Thus,  if  one  reads  Article  19(2),  Article  129/  Article  215  and  Article  142(2),  it  is  clear  that  Courts
of  Record  “have  all  the  powers  including  power  to  punish”  which  means  that  Courts  of  Record  have  the  power  to
postpone  publicity  in  appropriate  cases  as  a  preventive  measure  without  disturbing  its  content.  Such  measures
protect  the  Media  from  getting  prosecuted  or  punished  for  committing  contempt  and  at  the  same  time  such
neutralizing  devices  or  techniques  evolved  by  the  Courts  effectuate  a  balance  between  conflicting  public  interests.
It  is  well  settled  that  precedents  of  this  Court  under  Article  141  and  the  Comparative  Constitutional  law  helps
Courts  not  only  to  understand  the  provisions  of  the  Indian  Constitution  it  also  helps  the  Constitutional  Courts  to
evolve  principles  which  as  stated  by  Ronald  Dworkin  are  propositions  describing  rights  [in  terms  of  its  content
and  contours]  (See  “Taking  Rights  Seriously”  by  Ronald  Dworkin,  5th  Reprint  2010).  The  postponement  orders  is,
as  stated  above,  a  neutralizing  device  evolved  by  the  Courts  to  balance  interests  of  equal  weightage,  viz.,  freedom
of  expression  vis-a-vis  freedom  of  trial,  in  the  context  of  the  law  of  contempt”  (Emphasis  Supplied)

52.  It  has  been  further  observed  by  the  Supreme  Court  that  the  Court  while  seeking  to  pass  postponement  order
should  examine  the  content  of  the  publication  on  case  to  case  to  basis  in  order  to  form  an  opinion.  It  was
observed  thus:

“What  constitutes  an  offending  publication  would  depend  on  the  decision  of  the  Court  on  case  to  case  basis.
Hence,  guidelines  on  reporting  cannot  be  framed  across  the  Board.  The  shadow  of  “law  of  contempt”  hangs  over
our  jurisprudence.  This  Court  is  duty  bound  to  clear  that  shadow  under  Article  141.  The  phrase  “in  relation  to
contempt  of  Court”  under  Article  19(2)  does  not  in  the  least  describe  the  true  nature  of  the  offence  which
consists  in  interfering  with  administration  of  justice;  in  impending  and  perverting  the  course  of  justice.  That  is  all
which  is  done  by  this  judgment”  (Emphasis  Supplied)

“We  do  not  wish  to  enumerate  categories  of  publication  amounting  to  contempt  as  the  Court(s)  has  to  examine
the  content  and  the  context  on  case  to  case  basis”

(Emphasis  Supplied)

53.  In  the  present  case,  it  is  an  admitted  position  that  the  alleged  incident  is  of  May,  2011  and  that  the
complaint  was  filed  before  Hon’ble  Chief  Justice  of  India  in  November,  2013.  The  allegations  made  in  the
complaint  have  neither  been  examined  or  tested  in  any  Court  of  law  nor  have  they  been  proved.  No  civil  or
criminal  case  has  been  filed  by  defendant  No.5  nor  any  cogent  evidence  has  been  produced  along  with  the
complaint.

54.  It  is  also  not  clear  from  the  material  placed  on  the  record,  how  the  TV  channels/media  have  received  the
copy  of  the  complaint,  name  of  the  plaintiff  and  his  photograph  and  who  has  provided  all  such  details.  These
certainly  are  serious  matters  which  are  required  to  be  inquired  at  the  appropriate  time  in  view  of  the  nature  of
the  present  case.

55.  It  is  also  true  that  the  freedom  of  press  cannot  be  extended  beyond  reporting  of  facts.  The  plaintiff
admittedly  has  an  illustrious  career  spending  over  43  years  and  has  earned  name  in  bar  and  bench  and  has  an
impeccable  reputation  and  is  well-known  for  his  integrity  and  high  moral  values.  He  has  a  reputation  in  India  as
well  as  outside  India.  In  his  career  over  23  years  as  a  Judge,  the  plaintiff  has  dealt  with  many  important  cases
and  has  always  protected  and  preserved  the  interests  of  justice.

56.  Assuming  for  the  sake  of  example  that  a  false  complaint  is  filed  against  the  retired  judge  of  high  judiciary
after  his  death  by  raising  similar  nature  of  allegations  after  the  retirement  of  about  10  or  20  years.  One  would
fail  to  understand  that  after  his  death  who  would  protect  his  interest  and  defend  the  case  in  Court  of  law  when
he  had  in  his  career  given  landmark  judgments  and  had  a  great  name  and  reputation  in  bar  and  bench.  These
questions  are  to  be  examined  by  the  Court  when  the  fresh  cases  are  considered.
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57.  In  view  of  the  recent  stringent  provisions  incorporated  in  the  Sexual  Harassment  of  Women  at  Workplace
(Prevention,  Prohibition  and  Redressal)  Act,  2013,  which  provides  for  a  mechanism  of  dealing  with  the  cases  of
sexual  harassment,  this  Court  is  of  the  opinion  that  strict  view  would  have  to  be  applied  equally  to  both  the
sides,  i.e.  complainant  as  well  as  alleged  accused  specially  in  cases  where  the  complaint  is  filed  after  the  lapse  of
long  period.  Thus,  this  Court  is  also  of  the  view  that  there  should  be  a  limitation  of  time  for  the  purpose  of
filing  of  such  complaints,  otherwise  no  one  would  know  when  the  complaint  ought  to  have  been  filed  and
decided.  Thus,  a  balanced  approach  has  to  be  taken,  particularly,  in  these  types  of  matters.

58.  In  the  present  case,  assuming  the  complaint  filed  by  the  defendant  No.5  is  found  to  be  false  after  inquiry,
then  who  would  ultimately  compensate  and  return  the  repute  and  sufferings  of  the  plaintiff  and  mental  torture
caused  to  him  and  his  family  members.

59.  It  is  thus  a  question  of  fact  which  has  to  be  examined  on  case  to  case  basis  as  to  what  constitutes  the
offending  publication  which  may  result  in  future  obstruction  of  justice  after  examining  the  content  of  the
publication  and  its  likely  effect  on  the  public.  Applying  the  said  test  to  the  instant  case,  It  can  be  seen  that  there
are  some  allegations  against  the  plaintiff  about  his  alleged  involvement  in  the  sexual  harassment  against  which
the  remedial  measures  have  been  taken  by  the  defendant  No.5  by  approaching  the  Supreme  Court  to  set  up  a
mechanism  in  view  of  guidelines  set  out  in  Vishaka’s  case  (supra).  It  is  further  pertinent  to  mention  that  the
occurrence  of  the  alleged  incident  is  stated  to  be  2  and  a  half  year  prior  to  the  filing  of  the  said  complaint.  It  is
the  grievance  of  the  plaintiff  as  per  the  material  available  on  record  wherein  on  the  basis  of  mere  stray
allegation  verification  of  which  is  required  to  be  tested  in  the  Court,  the  defendants  are  excessively  publicising
the  same  by  the  titles  which  connects  the  plaintiff  with  that  of  the  said  allegations  alongside  the  photographs  and
his  name  which  creates  an  impression  as  if  the  plaintiff  is  actually  involved  in  the  incident  in  order  to  create
adverse  public  opinion.  The  said  titles  include  document  filed  at  page  No.6  in  the  documents  file  which  reads  that
“Justice  S  Kumar…..  put  his  right  arm  around  me,  kissed  on  my  left  shoulder….  I  was  shocked”  in  the  beginning
of  the  national  daily  newspaper  along  with  the  photograph  and  the  name  prominently  written  on  the  same  in
order  to  connect  plaintiff  with  such  imputations  which  are  still  at  the  stage  of  mere  allegations  levelled  at  the
belated  stage.  Similar  news  articles  are  pointed  in  the  documents  filed  at  page  No.8  and  10  which  use  the
expressions  like  “sex  taint  on  another  SC  judge”  and  “Supreme  Court  urged  to  probe  charge  against  former
Judge”.  I  have  examined  the  contents  of  the  said  publications  at  the  relevant  pages  No.6,  8  and  10.  I  have
already  observed  that  continuous  adverse  publicity  of  the  persons  who  are  seen  from  the  eyes  of  public
confidence  and  faith  is  destructive  of  their  reputation  as  well  as  the  public  good  in  the  form  of  the  loss  of
confidence  in  the  institution  itself.  It  may  also  result  in  creating  an  atmosphere  in  the  form  of  public  opinion
wherein  a  person  may  not  be  able  to  put  forward  his  defence  properly  and  his  likelihood  of  getting  fair  trial
would  be  seriously  impaired.  Prima  facie,  I  find  that  the  publications  at  page  No.6,  8  and  10  connect  the  plaintiff
with  the  such  allegations  in  the  manner  which  creates  a  trial  by  media  kind  of  situation  by  creating  a  sensation
amongst  the  public  by  highlighting  and  underscoring  mere  allegations  on  the  front  pages  of  daily  routine  news
and  thus  the  same  or  similar  nature  of  publications  are  required  to  be  postponed.

60.  It  has  been  observed  by  the  Supreme  Court  in  Sahara  India  (supra)  that  the  order  by  the  Court  may  include
the  direction  not  to  disclose  the  identity  of  the  victim,  witness  of  complaint  or  of  alike  nature.  The  Court
observed  thus:

“In  the  light  of  the  law  enunciated  hereinabove,  anyone,  be  he  an  accused  or  an  aggrieved  person,  who  genuinely
apprehends  on  the  basis  of  the  content  of  the  publication  and  its  effect,  an  infringement  of  his/  her  rights  under
Article  21  to  a  fair  trial  and  all  that  it  comprehends,  would  be  entitled  to  approach  an  appropriate  writ  Court
and  seek  an  order  of  postponement  of  the  offending  publication/  broadcast  or  postponement  of  reporting  of
certain  phases  of  the  trial  (including  identity  of  the  victim  or  the  witness  or  the  complainant),  and  that  the  Court
may  grant  such  preventive  relief,  on  a  balancing  of  the  right  to  a  fair  trial  and  Article  19(1)(a)  rights,  bearing  in
mind  the  abovementioned  principles  of  necessity  and  proportionality  and  keeping  in  mind  that  such  orders  of
postponement  should  be  for  short  duration  and  should  be  applied  only  in  cases  of  real  and  substantial  risk  of
prejudice  to  the  proper  administration  of  justice  or  to  the  fairness  of  trial.  Such  neutralizing  device  (balancing
test)  would  not  be  an  unreasonable  restriction  and  on  the  contrary  would  fall  within  the  proper  constitutional
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framework.”  (Emphasis  supplied)

61.  In  view  of  the  observations  of  the  Supreme  Court,  it  is  clear  that  the  order  in  the  cases  preventing  the
publication  may  include  directions  not  to  disclose  the  identity  of  the  person  or  postpone  the  publication  amongst
other  directions.  In  the  instant  case,  the  identity  of  the  plaintiff  is  already  disclosed  prior  to  approaching  this
Court,  however,  the  plaintiff  states  that  the  photograph  of  the  plaintiff  is  repeated  shown  in  the  national  dailies
and  televised  news  on  day  to  day  basis  with  an  attempt  to  create  an  adverse  public  image.  Prima  facie  I  find
that  besides  postponing  the  publications,  the  order  or  directions  restraining  the  defendant  not  to  publish  the
photograph  of  the  plaintiff  time  and  again  till  the  time  any  fact  finding  is  made  by  the  relevant  authorities  is  also
necessary  so  that  the  adverse  publicity  against  him  can  be  avoided.

62.  I  have  already  examined  in  the  preceding  paragraph  of  this  order  the  argument  that  even  if  some  amount  of
fairness  is  attached  to  the  publication,  still  the  Court  can  proceed  to  prevent  the  same  on  the  basis  of  the
excessive  prejudice.  Suffice  it  to  say,  no  conclusive  finding  as  to  fairness  or  unfairness  can  be  arrived  at  this
juncture.  Upon  the  fair  reading  of  material  available  on  record,  it  prima  facie  appears  that  the  same  can
prejudicially  affect  the  public  mind  and  there  is  real  and  tangible  risk  of  the  plaintiff  in  not  getting  fair  trial  or
open  justice  as  contemplated  by  the  common  law  as  per  the  dictum  laid  down  by  the  Supreme  Court  of  India  in
Sahara  India  (supra).

63.  In  view  of  the  aforementioned  discussion,  I  find  that  the  plaintiff  has  been  able  to  make  out  a  strong  prima
facie  case  on  the  basis  of  the  disclosure  of  the  material  available  on  record  especially  copies  of  newspapers  at
page  Nos.6,  8,  10  of  the  documents  and  the  CDs  which  clearly  show  that  the  defendants  have  published  the
write  ups  and  telecasted  by  highlighting  the  allegations  on  the  front  page  in  order  to  create  sensation  amongst
public  and  made  it  apparent  by  creating  the  impression  that  the  plaintiff  in  all  probability  is  involved  in  such
incident.  The  balance  of  the  convenience  is  also  in  favour  of  the  plaintiff  as  the  degree  of  the  prejudice  is  far
more  excessive  than  that  of  the  defendants.  The  irreparable  loss  shall  ensue  to  the  plaintiff  at  this  stage  and  not
to  the  defendants  if  such  publications  and  telecast  of  TV  news  of  such  nature  on  similar  lines  are  not  postponed.
The  interim  order  is  also  passed  against  any  other  person,  entity,  in  print  or  electronic  media  or  internet  in  view
of  the  settled  law  in  the  case  of  ESPN  Sofftware  India  Private  Limited  vs.  M/s  Tudu  Enterprises  and  Others  in
CS(OS)  No.384/2011  dated  18th  February,  2011  and  Indian  Performing  Right  Society  Ltd.  Vs.  Badal  Dhar
Chowdhry  and  Ors.,  2010  (43)  PTC  332  (Del.).

64.  Accordingly,  the  defendants,  their  agents,  assigns  or  any  of  them  acting  on  their  behalf  and/or  any  other
person,  entity,  in  print  or  electronic  media  or  internet  are:

a)  Restrained  from  further  publishing  the  write  ups  as  mentioned  in  page  Nos.6,  7,  10  of  the  documents  file  or
publishing  any  article  or  write  up  and  telecast  which  highlights  the  allegations  against  the  plaintiff  in  the  form  of
headlines  connecting  or  associating  plaintiff  with  those  allegations,  particularly,  without  disclosing  in  the  headlines
of  article  that  they  are  mere  allegations  against  the  plaintiff  or  any  other  similar  nature  of  articles,  write  up  and
telecast.

b)  The  directions  made  in  para  (a)  restrains  the  defendants  from  publication  either  in  print  media  or  in  electronic
form  or  in  any  manner  publishing  the  said  news  in  televised  form.  The  defendants  shall  delete  the  offending
content  as  mentioned  in  para  (a)  from  internet  or  other  electronic  media  and  shall  take  necessary  steps  within  24
hours  from  today.

c)  The  defendants  are  further  restrained  from  publishing  the  photographs  of  the  plaintiff  either  in  print  media  or
electronic  media  or  Internet  or  on  TV  channels  which  may  suggest  connection  of  the  plaintiff  with  the  said
allegations  made  by  defendant  No.5  and  remove  his  photographs  from  internet  or  all  other  electronic  media  as
well  as  upload  defamatory  articles.

65.  The  said  interim  directions  as  mentioned  in  paras  (a)  to  (c)  of  postponement  of  publications  shall  remain  in
force  till  the  next  of  date  of  hearing  which  is  a  temporary  measure  as  per  Sahara  India  (supra)  and  the  same  are
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subject  to  further  monitoring  by  this  Court  from  time  to  time.

66. The  observations  made  in  this  order  are  prima  facie  in  nature  and  will  not  preclude  the  defendants  to  report
the  Court  cases  and  happenings  as  facts  which  are  covered  ambit  of  fair  reporting  on  the  basis  of  true,  correct
and  verified  information.

67. Compliance  of  Order  39  Rule  3  CPC  be  made  by  the  plaintiff  within  one  week.

68. Copies  of  this  order  be  given  dasti  under  the  signatures  of  the  Court  Master  to  the  parties  for  the  purpose
of  immediate  compliance.

69. List  this  matter  on  24th  February,  2014  the  date  already  fixed.
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High Court Of Delhi
Civil Suit No. 143 of 2015

Judgment Date:

05-03-2015

Naveen Jindal ..Petitioner

M/s. Zee Media Corporation Ltd. & Another ..Respondent

Bench:

{HON'BLE MR. JUSTICE JAYANT NATH }

Citation:

(2015) 219 DLT 605 ; (2015) 149 DRJ 404 ;

IA  No.  1070/2015  (u/O  39  R  1  &  2  CPC)

1. This  is  another  unfortunate  case  where  two  known  corporate  personalities  are  fighting  each  other  tooth  and
nail  oblivious  of  consuming  precious  judicial  time.  The  present  application  is  filed  seeking  an  interim  injunction  to
restrain  the  defendants,  etc.  from  writing,  telecasting  or  airing  any  material,  article,  news  etc.  directly  or
indirectly  pertaining  to  the  purported  allegations  made  against  the  plaintiff  pertaining  to  an  alleged  incident  of  the
year  2001  and  2010  by  a  lady  who  has  been  described  in  the  plaint  as  Mrs.ABC.  Other  connected  reliefs  are  also
sought.

2. As  per  the  averments  in  the  plaint,  the  plaintiff  is  said  to  be  a  twotime  Member  of  Parliament  from  the
Kurukshetra  Lok  Sabha  Constituency  in  Haryana.  He  is  also  described  as  the  Chairman  of  M/s.Jindal  Steel  &
Power  Limited.  His  varied  interests,  including  his  educational  qualifications  from  the  University  of  Texas,  USA,  his
crusade  regarding  the  National  Flag  and  having  participated  in  international  level  shooting  events  including  the
Asian  Games  have  been  described.  Defendant  No.1  is  described  as  a  controller  of  several  news  channels  on
national  television.

3.  It  is  averred  that  there  is  a  past  history  of  certain  controversial  conduct  indulged  in  by  the  defendants  and
their  promoters  which  has  resulted  in  a  deluge  of  litigations  being  filed  between  the  plaintiff  and  the  defendants
and  the  person  who  controls  the  defendants.  It  is  alleged  that  sometimes  in  September  2012,  an  enormous
demand  by  way  of  extortion  was  made  by  the  Editors  of  defendant  No.  1  in  conspiracy  with  the  chairman  of
defendant  No.1.  This  extortion  call,  it  is  said,  was  made  pursuant  to  a  vilification  campaign  against  the  plaintiff
and  his  company  in  relation  to  purported  coverage  of  coal-gate  scam  in  which  the  plaintiff’s  company  was  sought

Annexure - N
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to  be  falsely  implicated.  Money  was  sought  with  a  promise  to  ‘go  slow’  on  the  vilification  campaign.  The  said  act
of  defendant  No.  1  is  said  to  have  led  to  the  following  legal  actions:-

a. FIR  No.  240/2012  under  Section  384,  511  &  120  B  IPC  lodged  by  Jindal  Steel  &  Power  Ltd.  (JSPL)  against
defendant  No.1  and  its  office  bearers.  Some  officers  of  defendant  No.  1  were  also  said  to  have  been  arrested.

b. On  26.11.2012  Jindal  Steel  &  Power  Ltd.  filed  a  suit  before  the  Bombay  High  Court  seeking  damages  for
Rs.200  crores.  On  30.11.2012  the  Bombay  High  Court  was  pleased  to  pass  an  interim  order  directing  that
anything  displayed  by  the  defendants  on  their  channels  regarding  coal  contracts  to  Navin  Jindal  Group  of
Companies  shall  include  the  response/explanation  given  by  Navin  Jindal  Group  of  Companies.

c. The  plaintiff  and  his  company  filed  a  suit  before  this  High  Court  being  CS(OS)881/2014  for  permanent  and
mandatory  injunction  and  damages  on  account  of  defamation  against  defendant  No.1  and  its  office  bearers.  By
order  dated  01.04.2014  this  Court  was  pleased  to  direct  that  the  views  of  the  plaintiff  and  the  connected
companies  JSPL  would  also  be  aired  so  that  their  side  of  story  is  reflected.

d. FIR  No.  12/2013  was  registered  by  Delhi  Police  against  defendant  No.1  in  connection  with  airing  of  forged
documents.  The  FIR  was  registered  under  Sections  466,  468,  469  &  471  read  with  Section  120-B  IPC.

e. A  criminal  complaint  for  the  commission  of  offences  punishable  under  Sections  500,  501  &  506  IPC  read  with
Section  34/120-B  was  filed  by  JSPL  before  the  Ld.CMM,  Patiala  House  Court,  New  Delhi.

4.  Similarly  the  defendants/their  officers  have  also  filed  various  litigations,  complaints,  criminal  prosecutions
against  the  plaintiff  and  the  companies  which  are  under  control  of  the  plaintiff  and  its  officers.  The  details  of
such  cases  are  as  follows:-

i. Editor  and  Business  Head  of  Zee  News  Channel  filed  a  criminal  complaint  under  Section  499,  500,  34  and  109
IPC  against  the  JSPL  and  its  entire  Board  including  the  plaintiff.  The  Metropolitan  Magistrate  dismissed  the  same
on  18.03.2014.

ii. On  02.01.2013,  the  Editor  and  Business  Head  of  Zee  News  filed  a  criminal  complaint  for  offences  under
Section  499,  500,  501,  34  &  109  IPC  against  the  JSPL  and  its  entire  Board  including  the  plaintiff  which  is  said
to  be  pending.

iii. On  09.01.2013  the  defendant  has  filed  a  complaint  against  the  entire  Board  of  JSPL  including  the  plaintiff  for
offences  under  Section  13(1)  (d)  read  with  Section  15  of  the  Prevention  of  Corruption  Act,  1988.  The  said
complaint  was  dismissed  by  the  Additional  Sessions  Judge  on  16.01.2013.

iv. On  15.01.2013  the  Editor  and  the  Business  Head  of  Zee  News  Channel  filed  a  criminal  complaint  against  JSPL
and  its  entire  Board  including  the  plaintiff  for  offences  under  Section  66A  of  the  IT  Act  read  with  Sections  415,
417,  etc.  IPC  along  with  an  application  under  Section  156(3)  Cr.P.C.  for  registration  of  an  FIR.  The  Metropolitan
Magistrate  directed  registration  of  an  FIR  against  unknown  persons.

v. On  07.02.2013  a  criminal  writ  petition  being  WP  (Crl.)  No.  25/2013  was  filed  under  Article  32  of  the
Constitution  to  quash  FIR  Nos.  240/2012  and  12/2013  along  with  another  FIR  No.  7/2013.  The  said  matter  is  said
to  be  pending  before  the  Supreme  Court.

vi. On  16.04.2013,  the  Cameraman  of  Zee  News  Channel  filed  a  criminal  complaint  against  the  plaintiff  for
offences  under  Section  323  IPC  read  with  Section  427/511  of  IPC.  The  said  complaint  was  dismissed  by  the
Metropolitan  Magistrate  on  28.06.2013.

5. The  present  controversy  has  arisen  out  of  filing  of  writ  petition  No.  235/2014  before  the  Chattisgarh  High
Court  by  Mrs.  ABC  in  which  it  is  averred  that  in  2001  one  Mr.  D.K.  Bhargava  along  with  others  went  to  the
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house  of  Mrs.ABC  and  asked  her  to  sell  her  land.  On  her  refusal,  she  was  threatened.  Some  days  thereafter  the
same  Mr.  D.K.  Bhargava  along  with  the  plaintiff  again  went  to  her  house,  removed  her  clothes  and  robbed  her
chastity.  It  is  further  averred  that  her  thumb  impression  and  signatures  were  forcibly  taken  on  some  documents.
She  went  to  the  police  station  to  record  her  complaint  but  nothing  happened.  Mrs.ABC  has  further  alleged  that
on  18.08.2010  she  was  forcibly  dragged  and  brought  before  Mr.D.K.Bhargava  where  again  criminal  acts  were  done
against  her.

6.  It  is  averred  by  the  plaintiff  that  the  allegations  made  by  Mrs.ABC  are  absolutely  false.  There  were  disputes
between  JSPL  and  Mrs.ABC  as  regards  the  compensation  of  land  and  various  transactions  took  place  between
JSPL  and  Mrs.  ABC  since  1999.  A  legal  notice  was  also  issued  on  10.06.2008  by  Mrs.ABC  and  thereafter  she  filed
a  civil  suit.  The  Trial  Court  passed  a  decree  in  favour  of  Mrs.ABC  vide  judgment  dated  15.03.2013.  An  appeal  is
said  to  have  been  filed.  It  is  stated  that  the  allegations  are  belated,  totally  false  and  motivated.  It  is  urged  that
the  allegations  have  been  made  much  after  the  alleged  incident  in  2001.  Several  legal  proceedings  have  taken
place  between  Mrs.ABC,  the  plaintiff  and  its  associate  companies  but  no  such  allegation  was  ever  made  earlier.

7.  On  19.12.2014  when  the  said  writ  petition  No.235  of  2014  was  listed  before  the  Chhatisgarh  High  Court,  the
High  Court  passed  an  order  directing  that  reporting  of  the  said  matter  with  respect  to  the  proceedings  of  the
court  in  print  and  electronic  media  are  stayed  till  the  next  date  of  hearing.

8.  On  06.01.2015  the  writ  petition  was  disposed  off  holding  that  the  petitioner  may  visit  the  office  of
Superintendent  of  Police,  Raigarh  for  submission  of  her  complaint.  On  such  submission,  the  Superintendent  of
Police,  Raigarh  shall  forward  the  same  to  the  concerned  police  station  who  shall  take  steps  in  accordance  with
the  judgment  of  the  Supreme  Court  in  the  case  of  Lalita  Kumari  vs.  Government  of  Uttar  Pradesh  &  Ors.,(2014)
2  SCC  1.

9.  Relevant  part  of  the  order  dated  06.01.2015  of  the  Chhatisgarh  High  Court  reads  as  follows:-

“4.  Submission  made  by  learned  Advocate  General  appears  to  be  reasonable.  Therefore,  it  is  directed  that  the
petitioner  may  visit  the  office  of  Superintendent  of  Police,  Raigarh  along  with  her  counsel  for  submission  of
complaint.  On  such  submission,  the  Superintendent  of  Police,  Raigarh  shall  forward  the  same  to  the  concerned
Police  Station  for  proceeding  ahead  in  the  matter  in  accordance  with  law  laid  down  by  the  Supreme  Court  in
Lalita  Kumari  (supra).  It  is  also  directed  that  the  petitioner,  along  with  her  counsel,  shall  visit  the  office  of
Superintendent  of  Police,  Bilaspur  by  6.30  PM  today  and  thereafter  she  will  be  provided  adequate  security  for  her
onwards  journey  to  the  office  of  Superintendent  of  Police,  Raigarh  at  State  expenses.  It  is  expected  of  the
Superintendent  of  Police  to  supervise  and  monitor  the  issue  so  that  the  law  laid  down  by  the  Supreme  Court  in
Lalita  Kumari  (supra)  is  fully  adhered.

5.  With  the  above  observations  and  directions,  the  writ  petition  is  finally  disposed  of.  However,  it  is  made  clear
that  this  court  has  not  passed  any  order  nor  has  made  any  observations  on  the  merits  of  the  issue.”

10.  It  is  further  urged  that  the  matter  is  pending  enquiry  to  be  carried  out  in  accordance  with  the  law  as  was
directed  by  Chattisgarh  High  Court  in  the  said  order  dated  06.01.2015.  It  is  further  averred  that  in  a  clearly
illegal,  mischievous,  malicious  and  vindictive  manner  defendants  No.  1  and  2  are  widely  misusing  the  said  order
dated  06.01.2015  to  conduct  a  media  trial  against  the  plaintiff  to  tarnish  his  image.  It  is  averred  that  such  acts
of  the  defendants  are  causing  irreparable  harm  and  injury  to  the  plaintiff.

11.  It  is  urged  that  the  plaintiff  is  aggrieved  by  the  publication/televising  of  the  subject  matter,  pending
investigation,  for  the  following  reasons:-

(a)  The  said  publications/news  programs  are  totally  manipulated,  misleading,  false  and  have  no  iota  of  truth  and
are  aimed  at  defaming  the  plaintiff  in  the  eyes  of  the  public  at  large;

(b)  It  will  emerge  from  the  facts  that  publication  of  such  news  articles  and  airing  of  such  programmes  clearly
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violates  the  fundamental  rights  of  the  plaintiff  guaranteed  under  Article  21  of  the  Constitution  of  India,  1950  such
as  right  to  live  with  dignity  and  privacy;

(c)  It  is  submitted  that  airing  of  such  programmes/printing  of  such  newspaper  articles  is  an  abuse  of  the
Defendant’s  fundamental  right  of  freedom  of  speech  and  expression  as  it  oversteps  the  Plaintiff’s  fundamental
rights  and  gravely  contravenes  the  norms  and  principles  of  journalistic  conduct  laid  down  for  the  press  and
broadcasters;

(d)  That  the  publication  and  televising  of  such  news  articles  and  news  programmes  raises  a  real  and  imminent
threat  of  impeding  fair  enquiry  of  the  matter.  It  is  stated  that  there  has  been  no  finding  as  regards  the  plaintiff.

(e)  It  is  urged  that  the  news  programmes  published  and  broadcasted  by  defendants  No.  1  and  2  are  motivated
with  the  intent  of  sensationalizing  the  matter  and  conducting  a  media  trial.  The  acts  are  per  se  defamatory,  false,
frivolous  and  misleading.

12.  It  is  averred  that  the  defendants  have  aired  more  than  20  false,  defamatory  programmes  against  the  plaintiff
from  07.01.2015  to  15.01.2015  on  the  alleged  incident  of  rape.  It  is  pointed  out  as  an  illustration  that  various
programmes  are  being  aired  asking  questions  and  attempting  to  terrorize  the  police  to  push  the  police  to  take
criminal  action  against  the  plaintiff.  Suggestions  have  been  put  to  the  ASP  that  in  a  case  of  rape,  an  FIR  should
be  registered  first  and  enquiry  should  be  conducted  later.  It  is  further  urged  that  an  attempt  is  being  made  to
harp  on  the  fact  that  the  police  is  working  under  the  pressure  of  the  plaintiff.  For  example,  a  question  is  posed
by  the  Anchor  of  the  Programme  as  to  who  is  responsible  for  the  said  delay  i.e.  SSP  Raigarh,  IG  Police,  DG
(Chhatisgarh),  Home  Secretary,  Home  Minister  and  Chief  Minister.  Similarly,  a  reference  is  made  to  an  interview
of  Additional  Superintendent  of  Police,  Mr.  Prafful  Kumar  where  the  questions  posed  are  accusatory  in  nature  and
blaming  the  police  for  not  lodging  an  FIR  against  the  plaintiff.  It  is  urged  that  the  defendants  are  interfering
with  the  administration  of  justice  and  are  trying  to  conduct  a  media  trial  which  is  causing  deliberate  harm  and
the  prejudice  to  the  plaintiff.  Suggestions  are  being  made  in  the  course  of  the  programmes  to  suggest  that  the
entire  administrative  machinery  is  acting  in  collusion  with  the  plaintiff.  It  is  further  urged  that  though  the  version
of  the  plaintiff  is  purportedly  aired,  it  is  a  highly  edited  version  and  has  been  given  inconsequential  space  and
has  no  effect  whatsoever  on  the  viewers.

13.  The  defendants  have  filed  their  response  to  the  interim  relief  application.  It  is  pointed  out  that  the  plaintiff  is
making  repeated  attempts  for  a  blanket  stay  and  has  made  one  earlier  attempt  in  CS(OS)  881/2014.  It  is  further
urged  that  apart  from  the  defendants  there  are  various  other  publications  and  channels  which  have  covered  the
order  dated  06.01.2015  of  the  Chhatisgarh  High  Court  in  a  similar  manner.  It  is  stated  that  prior  to  publication
and  broadcast  the  defendants  had  sought  the  comments  of  the  plaintiff  in  terms  of  an  order  of  this  High  Court
dated  01.04.2014  passed  by  this  court  in  CS  (OS)  881/2014.  It  is  averred  that  having  followed  the  said  order  no
cause  of  action  arises  in  favour  of  the  plaintiff.  In  fact  the  plaintiff  has  suppressed  the  said  order  dated
01.04.2014.  In  the  response  to  the  allegations  in  the  plaint  about  the  duration  of  the  programmes  or  the
frequency  of  the  programme  are  not  denied.  What  the  defendant  have  argued  is  that  the  telecast  time  is  only
roughly  around  five  hours  for  the  10  days  in  question  and  the  average  time  per  day  is  only  8  minutes  per
channel.  The  content  and  extract  of  interviews  conducted  by  the  reporters  of  the  channels  has  not  been  denied.

14.  Learned  senior  counsel  appearing  for  the  plaintiff  has  submitted  that  the  present  application  should  be
allowed  and  appropriate  injunction  order  should  be  passed  against  the  defendant.

It  is  averred  that  from  7.1.2015  to  15.1.2015  the  defendants  have  aired  more  than  20  news  programmes  on
various  national  and  regional  news  channels.  The  programmes  not  only  defame  the  plaintiff  but  also  are  said  to
interfere  with  the  administration  of  justice  inasmuch  as  the  reporter  of  the  defendant  are  trying  to  pressurise  the
police  into  lodging  of  an  FIR  against  the  plaintiff.

It  is  pointed  out  that  there  is  a  long  history  of  litigation  which  is  pending  between  the  said  Mrs.ABC  and
M/s.Jindal  Steel  &  Power  Limited  of  which  the  plaintiff  is  a  Chairman.  The  said  Mrs.ABC  has  filed  a  complaint  to
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the  police  authorities  earlier  also  on  26.07.2010  pursuant  to  which  her  statement  was  recorded  on  28.08.2010.
The  allegations  are  highly  belated  pertaining  to  an  alleged  incident  of  2001.  It  is  averred  that  there  is  not  even
an  iota  of  truth  in  the  allegation  being  made  by  Mrs.ABC.

It  is  further  urged  that  the  action  of  the  defendants  is  motivated  by  malafides.  Their  only  intent  is  to
sensationalise  the  matter  by  making  false,  frivolous  and  defamatory  allegations  against  the  plaintiff  and  conducting
a  media  trial.  Based  on  this  motive,  the  defendants  are  repeatedly  publishing  and  airing  false  and  defamatory
programmes/articles  against  the  plaintiff.

Further,  it  is  urged  that  the  repeated  coverage  being  done  by  the  defendants  are  contrary  to  the  guidelines  of
News  Broadcasting  Standards  Authority  (NBSA).

Reliance  is  placed  on  the  judgment  of  this  Court  in  the  case  of  Swatanter  Kumar  vs.  The  Indian  Express  Ltd.  &
Ors.,  207(2014)  DLT  221.

15.  Learned  senior  counsel  appearing  for  defendant  No.1  has  made  various  submissions  to  claim  that  the  suit  per
se  is  not  maintainable.

She  submits  that  the  plaint  and  the  submissions  of  the  plaintiff  appear  to  stress  on  the  fact  that  version  of  the
said  lady  Mrs.ABC  is  not  reliable.  It  is  urged  that  in  view  of  the  nature  of  pleadings  and  averments  of  the
plaintiff,  Mrs.ABC  would  be  a  necessary  party  to  the  present  suit  and  in  the  absence  of  the  same  the  suit  is
liable  to  fail.

It  is  secondly  submitted  that  the  suit  would  not  lie  as  earlier  also  the  plaintiffs  have  filed  a  similar  suit  and  the
reliefs  claimed  therein  and  in  the  present  suit  are  almost  identical  and  the  relief  covered  in  that  suit  covers  the
relief  of  the  present  suit.  In  that  case  which  is  titled  Naveen  Jindal  &  Anr.  vs.  Zee  Media  Corporation  &  Ors.,
209(2014)  DLT  267  (CS(OS)881/2014)  no  interim  orders  were  passed  in  favour  of  the  plaintiff.  The  only  direction
was  that  the  defendants  were  directed  to  obtain  the  views  of  the  plaintiff  therein  in  case  they  intend  to  televise
any  programme  pertaining  to  the  plaintiffs  No.1,  2  or  his  companies  so  that  the  views  of  the  plaintiff  therein  are
reflected  at  the  end  of  the  said  programme.  It  is  urged  that  the  defendants  have  meticulously  followed  the  above
directions.  Hence,  on  account  of  the  earlier  suit  the  present  suit  is  barred.

It  is  next  urged  that  the  plaintiffs  are  guilty  of  suppression  of  material  facts  and  in  any  case  no  relief  of
injunction  would  lie.  It  is  averred  that  the  fact  that  the  version  of  the  plaintiff  was  taken  by  the  defendants  and
have  been  placed  on  the  programmes  when  they  were  aired  is  not  brought  on  record.  The  plaintiffs  have  not
mentioned  regarding  the  complaints  made  to  Press  Council,  Election  Commission.  Hence,  it  is  urged  that  on
account  of  the  said  suppression  the  present  suit  would  not  lie.

On  merits,  it  is  pointed  out  that  a  perusal  of  the  order  of  Chhattisgarh  High  Court  would  show  that  the  High
Court  has  noted  that  Superintendent  of  police  will  supervise  and  monitor  the  issue  so  that  the  law  laid  down  by
the  Supreme  Court  in  Lalita  Kumari  vs.  Government  of  Uttar  Pradesh  and  Others,  (supra)  is  fully  adhered  to.  It  is
stated  that  in  Lalita  Kumari  vs.  Government  of  Uttar  Pradesh  and  Others  (supra)  the  Supreme  Court  had  directed
that  in  cases  where  a  preliminary  enquiry  is  to  be  held,  the  same  should  be  made  in  a  time  bound  manner  not
to  exceed  seven  days.  It  is  urged  that  the  police  investigation  is  not  adhering  to  the  directions  of  the  Supreme
Court  in  the  said  case  of  Lalita  Kumari  (supra).  It  is  urged  that  if  the  reporter  asks  the  policeman  as  to  why
there  is  a  delay,  the  question  would  certainly  be  justified.  It  is  further  alleged  that  there  was  no  direction  by
Chhattisgarh  High  Court  to  hold  a  preliminary  enquiry  as  is  being  done  by  the  police.  Hence,  it  is  urged  that
there  is  nothing  wrong  in  the  reporting  or  the  questions  posed  to  the  police  officials.

Reliance  is  placed  on  the  judgment  of  this  Court  in  the  case  of  Naveen  Jindal  &  Anr.  vs.  Zee  Media  Corporation
&  Ors.,(supra).The  learned  senior  counsel  for  defendant  No.1  has  also  filed  a  paperbook  containing  judgments  of
various  Courts  which  had  declined  grant  of  interim  injunction  regarding  prior  publication.
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16.  Learned  senior  counsel  appearing  for  the  defendant  No.2  has  submitted  that  discussion  is  a  part  of  freedom
of  speech  which  may  not  be  absolute  but  restrictions  that  are  imposed  on  the  same  have  to  be  an  aid  to  the
rule  of  law.  Any  restriction  placed  by  this  court  would  have  the  effect  of  curbing  the  freedom  of  speech  which
would  be  incorrect.  It  is  further  urged  that  at  best  the  reports  made  by  the  defendant  are  a  case  of  fair
comment  and  justification.  It  is  further  urged  that  this  is  a  complete  defence  to  a  suit  for  defamation  and  no  stay
can  be  granted.  It  is  also  urged  that  the  plaintiff  is  a  public  figure  having  been  a  Member  of  Parliament.  Public
is  interested  in  the  activities  of  a  figure  like  the  plaintiff  and  there  can  be  no  restrictions  imposed  on  a  right  to
comment  upon  the  conduct  of  the  plaintiff.

17.  Learned  senior  counsel  appearing  for  the  plaintiff  have  rebutted  the  contentions  of  the  defendant  in  Rejoinder.

It  is  urged  that  merely  because  a  plea  of  justification  i.e.  fair  comment  and  justification  are  raised  that  would  not
be  a  ground  to  decline  injunction.  To  prove  the  case  of  justification  and  truth,  the  matter  would  have  to  go  to
trial.  At  this  stage,  in  case  the  plaintiff  makes  out  a  prima  facie  case,  this  Court  would  grant  injunction  and
would  not  refuse  injunction  merely  because  a  plea  of  justification  has  been  raised.

Further,  reliance  is  placed  on  Article  21  of  the  Constitution  to  claim  that  the  rights  of  the  plaintiff  are  being
trampled  upon  and  it  would  be  the  duty  of  this  Court  to  protect  the  plaintiff.

It  is  next  urged  that  the  reporting  being  done  by  the  defendant  is  abnormal  reporting.  It  is  motivated  on  account
of  the  history  of  the  conduct  of  the  defendant  whereby  defendants  have  been  indulging  in  extortion.  In  7  days  it
is  urged  that  20  programmes  lasting  22  hours  have  been  telecasted  on  various  channels  of  defendant  showing  an
abnormal  and  extra  zeal.  It  is  urged  that  this  is  not  a  case  of  a  bona  fide  channel  reporting  facts  and  events  or
commenting  on  the  same  but  a  clear  case  of  malicious  reporting.

It  is  also  gross  abuse  of  the  process  of  law  as  the  plaintiffs  are  hectoring  and  pressurizing  the  police  to  take
action  against  the  plaintiff  and  also  harassing  the  police  with  a  view  to  take  action  against  the  plaintiff.

It  is  denied  that  the  plaintiff  is  a  public  figure  and  inasmuch  as  he  is  an  ex  M.P.  and  not  a  public  figure.

18.  Learned  senior  counsel  for  the  defendants  have  sought  to  respond  to  the  rejoinder  arguments  of  the  plaintiff.
It  is  stressed  that  the  programmes  aired  by  the  defendants  or  the  articles  written  do  not  cause  any  interference
in  the  course  of  justice.  Merely  asking  inconvenient  or  uncomfortable  questions  to  the  police  or  about  the  plaintiff
would  not  amount  to  interference  in  the  cause  of  justice.  It  is  further  urged  that  there  is  no  hectoring  going  on
and  the  journalists  of  the  defendants  are  only  probing  and  trying  to  get  to  the  veracity  of  the  true  facts.

19.  The  first  question  that  arises  in  this  case  is  whether  this  Court  would  have  the  powers  to  grant  a  pre-
publication  or  pre-broadcasting  injunction  against  the  defendants.  The  above  issue  is  no  longer  res  integra.  A
Constitution  Bench  of  the  Supreme  Court  in  Sahara  India  Real  Estate  Corporation  Ltd.  and  Ors.  vs.  Securities  and
Exchange  Board  of  India  and  Anr.,  (2012)  10  SCC  603  ()  concluded  that  in  most  jurisdictions  there  is  power  in
the  Court  to  postpone  reporting  of  judicial  proceedings  in  the  interest  of  administration  of  justice.  That  was  a
case  in  which  Civil  Appeals  were  pending  filed  by  the  petitioner  challenging  the  orders  passed  by  the  Security
Appellate  Tribunal.  Certain  communications  were  exchanged  between  the  counsel  for  the  parties  pursuant  to  a
direction  by  the  Court  that  the  learned  counsel  should  attempt  to  reach  a  consensus  with  respect  to  acceptable
security  in  the  form  of  an  unencumbered  asset.  The  communications  exchanged  between  the  counsels  appear  to
have  come  on  one  of  the  TV  Channels.  In  this  background,  the  petitioner  has  stated  that  the  Court  should  give
appropriate  directions  with  regard  to  reporting  of  matters  which  are  sub-judice.  The  Supreme  Court  held  as
follows:-

“29.  At  this  stage,  we  wish  to  clarify  that  the  reliance  on  the  above  judgments  is  only  to  show  that  "prior
restraint"  per  se  has  not  been  rejected  as  constitutionally  impermissible.  At  this  stage,  we  may  point  out  that  in
the  present  IAs  we  are  dealing  with  the  concept  of  "prior  restraint"  per  se  and  not  with  cases  of  misuse  of
powers  of  pre-  censorship  which  were  corrected  by  the  Courts  [see  Binod  Rao  v.  Minocher  Rustom  Masani
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reported  in  78  Bom  LR  125  and  C.  Vaidya  v.  D'Penha  decided  by  Gujarat  High  Court  in  Sp.  CA  141  of  1976  on
22.03.1976  (unreported)]

30.  The  question  of  prior  restraint  arose  before  this  Court  in  1988,  in  the  case  of  Reliance  Petrochemicals
Limited  v.  Proprietors  of  Indian  Express  Newspapers  Bombay  (P)  Limited  :  AIR  1989  SC  190  in  the  context  of
publication  in  one  of  the  national  dailies  of  certain  articles  which  contained  adverse  comments  on  the  proposed
issue  of  debentures  by  a  public  limited  company.  The  validity  of  the  debenture  was  sub  judice  in  this  Court.
Initially,  the  court  granted  injunction  against  the  press  restraining  publication  of  articles  on  the  legality  of  the
debenture  issue.  The  test  formulated  was  that  any  preventive  injunction  against  the  press  must  be  "based  on
reasonable  grounds  for  keeping  the  administration  of  justice  unimpaired"  and  that,  there  must  be  reasonable
ground  to  believe  that  the  danger  apprehended  is  real  and  imminent.  The  Court  went  by  the  doctrine  propounded
by  Holmes  J  of  "clear  and  present  danger".  This  Court  treated  the  said  doctrine  as  the  basis  of  balance  of
convenience  test.  Later  on,  the  injunction  was  lifted  after  subscription  to  debentures  had  closed.

31….

32.  Thus,  the  principle  of  open  justice  is  not  absolute.  There  can  be  exceptions  in  the  interest  of  administration
of  justice.  In  Mirajkar,  the  High  Court  ordered  that  the  deposition  of  the  defence  witness  should  not  be  reported
in  the  newspapers.  This  order  of  the  High  Court  was  challenged  in  this  Court  under  Article  32.  This  Court  held
that  apart  from  Section  151  of  the  Code  of  Civil  Procedure,  the  High  Court  had  the  inherent  power  to  restrain
the  press  from  reporting  where  administration  of  justice  so  demanded.  This  Court  held  vide  para  30  that  evidence
of  the  witness  need  not  receive  excessive  publicity  as  fear  of  such  publicity  may  prevent  the  witness  from
speaking  the  truth.  That,  such  orders  prohibiting  publication  for  a  temporary  period  during  the  course  of  trial  are
permissible  under  the  inherent  powers  of  the  court  whenever  the  court  is  satisfied  that  interest  of  justice  so
requires.  As  to  whether  such  a  temporary  prohibition  of  publication  of  court  proceedings  in  the  media  under  the
inherent  powers  of  the  court  can  be  said  to  offend  Article  19(1)(a)  rights  [which  includes  freedom  of  the  press  to
make  such  publication],  this  Court  held  that  an  order  of  a  court  passed  to  protect  the  interest  of  justice  and  the
administration  of  justice  could  not  be  treated  as  violative  of  Article  19(1)(a)  [see  para  12].  The  judgment  of  this
Court  in  Mirajkar  is  delivered  by  a  Bench  of  9-  Judges  and  is  binding  on  this  Court.”

20.  In  Naresh  Shridhar  Mirajkar  and  Ors.  vs.  State  of  Maharashtra  and  Anr.AIR  1967  SC  1  the  Supreme  Court
was  dealing  with  a  issue  where  an  order  was  passed  by  the  High  Court  not  to  publish  reports  regarding  the
evidence  of  one  of  the  witnesses.  This  was  a  curb  on  the  principle  of  public  trial  in  open  Court.  A  nine  Judge
Bench  of  the  Supreme  Court  held  that  the  High  Court  has  inherent  jurisdiction  to  hold  a  trial  in  camera.  The
Supreme  Court  held  as  follows:-

“21.  Having  thus  enunciated  the  universally  accepted  proposition  in  favour  of  open  trials,  it  is  necessary  to
consider  whether  this  rule  admits  of  any  exceptions  or  not.  ........That  is  why  we  feel  no  hesitation  in  holding  that
the  High  Court  has  inherent  jurisdiction  to  hold  a  trial  in  camera  if  the  ends  of  justice  clearly  and  necessarily
require  the  adoption  of  such  a  course.  It  is  hardly  necessary  to  emphasise  that  this  inherent  power  must  be
exercised  with  great  caution  and  it  is  only  if  the  court  is  satisfied  beyond  the  doubt  that  the  ends  of  justice
themselves  would  be  defeated  if  a  case  is  tried  in  open  court  that  it  can  pass  an  order  to  hold  the  trial  in
camera;  but  to  deny  the  existence  of  such  inherent  power  to  the  court  would  be  to  ignore  the  primary  object  of
adjudication  itself.  The  principle  underlying  the  insistence  on  hearing  causes  in  open  court  is  to  protect  and  assist
fair,  impartial  and  objective  administration  of  justice;  but  if  the  requirement  of  justice  itself  sometimes  dictates
the  necessity  of  trying  the  case  in  camera,  it  cannot  be  said  that  the  said  requirement  should  be  sacrificed
because  of  the  principle  that  every  trial  must  be  held  in  open  court....”

21.  Similarly,  reference  may  also  be  had  to  the  judgment  of  Supreme  Court  in  Reliance  Petrochemicals  Ltd.vs.
Proprietors  of  Indian  Express  Newspapers,  Bombay  Pvt.  Ltd.  and  Ors.,  AIR  1989  SC  190.  In  that  case  the
petitioner  had  made  a  public  issue  of  Secured  Convertible  Debentures.  A  petition  was  filed  in  the  Karnataka  High
Court  and  in  the  Delhi  High  Court  challenging  the  consent  of  the  Controller  of  Capital  Issues.  In  the  Transfer
Petition,  the  Supreme  Court  granted  an  injunction  order  directing  that  the  issue  would  be  proceeded  with
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„without  let  or  hindrance’.  Certain  adverse  reports  were  published  commenting  adversely  on  the  debentures.  The
petitioners  had  objected  to  the  reports  claiming  that  the  effect  was  to  comment  on  a  matter  which  was  sub-judice
and  to  undermine  the  effect  of  interim  order  passed  by  this  Court.  Trial  by  newspaper  on  an  issue  which  is  sub-
judice  was  argued  to  be  grossest  mode  of  interference  with  the  due  administration  of  justice.  The  Supreme  Court
issued  an  order  of  injunction  restraining  the  respondents  from  publishing  any  article,  comment,  report  or  any
editorial  questioning  the  legality  or  validity  of  any  of  the  consents,  approvals  or  permissions  for  issue  of  the
Secured  Full  Convertible  Debentures.  Hence,  the  Supreme  Court  ordered  restraint  on  publication.  Needless  to  add
that  after  the  time  for  subscription  to  the  debentures  had  closed  and  the  imminent  danger  to  the  subscription
subsided,  the  Supreme  Court  held  that  continuance  of  the  injunction  is  no  longer  necessary.  The  Supreme  Court
applied  the  test  of  real  and  imminent  danger  in  order  to  infer  as  to  whether  the  proposed  publication  would  lead
to  an  interference  in  the  course  of  justice  for  the  purpose  of  grant  or  non-grant  of  interim  injunction  of  prior
restraint  against  publication.

22.  Hence,  courts  have  power  to  pass  pre  publication  or  pre-broadcasting  injunction  where  the  court  is  satisfied
that  interest  of  justice  so  require.

23.  The  next  issue  would  be  as  to  under  what  facts  and  circumstances,  the  Court  should  exercise  its  jurisdiction
to  grant  an  injunction  regarding  publication  of  news  items  or  broadcasting  of  programmes.  The  Constitution  Bench
in  Sahara  India  Real  Estate  Corporation  Ltd.  And  Ors.  vs.  Securities  and  Exchange  Board  of  India  and  Anr.
(supra)  held  as  follows:-

42.  ....  But,  what  happens  when  courts  are  required  to  balance  important  public  interests  placed  side  by  side.  For
example,  in  cases  where  presumption  of  open  justice  has  to  be  balanced  with  presumption  of  innocence,  which  as
stated  above,  is  now  recognized  as  a  human  right.  These  presumptions  existed  at  the  time  when  the  Constitution
was  framed  [existing  law  under  Article  19(2)]  and  they  continue  till  date  not  only  as  part  of  rule  of  law  under
Article  14  but  also  as  an  Article  21  right.  The  constitutional  protection  in  Article  21  which  protects  the  rights  of
the  person  for  a  fair  trial  is,  in  law,  a  valid  restriction  operating  on  the  right  to  free  speech  under  Article
19(1)(a),  by  virtue  of  force  of  it  being  a  constitutional  provision.  Given  that  the  postponement  orders  curtail  the
freedom  of  expression  of  third  parties,  such  orders  have  to  be  passed  only  in  cases  in  which  there  is  real  and
substantial  risk  of  prejudice  to  fairness  of  the  trial  or  to  the  proper  administration  of  justice  which  in  the  words
of  Justice  Cardozo  is  "the  end  and  purpose  of  all  laws".  However,  such  orders  of  postponement  should  be  ordered
for  a  limited  duration  and  without  disturbing  the  content  of  the  publication.  They  should  be  passed  only  when
necessary  to  prevent  real  and  substantial  risk  to  the  fairness  of  the  trial  (court  proceedings),  if  reasonable
alternative  methods  or  measures  such  as  change  of  venue  or  postponement  of  trial  will  not  prevent  the  said  risk
and  when  the  salutary  effects  of  such  orders  outweigh  the  deleterious  effects  to  the  free  expression  of  those
affected  by  the  prior  restraint.  The  order  of  postponement  will  only  be  appropriate  in  cases  where  the  balancing
test  otherwise  favours  non-publication  for  a  limited  period.  It  is  not  possible  for  this  Court  to  enumerate
categories  of  publications  amounting  to  contempt.  It  would  require  the  courts  in  each  case  to  see  the  content  and
the  context  of  the  offending  publication.  There  cannot  be  any  straightjacket  formula  enumerating  such  categories.
In  our  view,  keeping  the  above  parameters,  if  the  High  Court/  Supreme  Court  (being  Courts  of  Record)  pass
postponement  orders  under  their  inherent  jurisdictions,  such  orders  would  fall  within  "reasonable  restrictions"
under  Article  19(2)  and  which  would  be  in  conformity  with  societal  interests,  as  held  in  the  case  of  Cricket
Association  of  Bengal  (supra)...

43.  In  the  light  of  the  law  enunciated  hereinabove,  anyone,  be  he  an  accused  or  an  aggrieved  person,  who
genuinely  apprehends  on  the  basis  of  the  content  of  the  publication  and  its  effect,  an  infringement  of  his/  her
rights  under  Article  21  to  a  fair  trial  and  all  that  it  comprehends,  would  be  entitled  to  approach  an  appropriate
writ  court  and  seek  an  order  of  postponement  of  the  offending  publication/  broadcast  or  postponement  of
reporting  of  certain  phases  of  the  trial  (including  identity  of  the  victim  or  the  witness  or  the  complainant),  and
that  the  court  may  grant  such  preventive  relief,  on  a  balancing  of  the  right  to  a  fair  trial  and  Article  19(1)(a)
rights,  bearing  in  mind  the  abovementioned  principles  of  necessity  and  proportionality  and  keeping  in  mind  that
such  orders  of  postponement  should  be  for  short  duration  and  should  be  applied  only  in  cases  of  real  and
substantial  risk  of  prejudice  to  the  proper  administration  of  justice  or  to  the  fairness  of  trial.  Such  neutralizing
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device  (balancing  test)  would  not  be  an  unreasonable  restriction  and  on  the  contrary  would  fall  within  the  proper
constitutional  framework.”

24.  This  High  Court  had  also  the  occasion  to  deal  with  the  entire  gamut  of  judgments  on  this  issue  in  the  case
of  Swatanter  Kumar  vs.  The  Indian  Express  Ltd.  &  Ors.(supra)  in  CS(OS)  102/2014  passed  on  16.01.2014.  This
Court  held  that  it  had  power  to  restrain  publication  in  media  if  it  arrives  at  a  finding  that  the  publication  may
result  in  interference  with  the  administration  of  justice  or  against  the  principle  of  fair  trial  or  open  justice.  The
relevant  portion  of  the  order  reads  as  follows:-

“46.  From  the  mere  reading  of  the  excerpts  from  the  judgment  of  Sahara  India  (supra),  it  can  be  said  that  the
High  Court  has  ample  powers  under  its  inherent  powers  to  restraint  the  publication  in  media  in  the  event  it
arrives  at  the  finding  that  the  said  publication  may  result  in  interference  with  the  administration  of  justice  or
would  be  against  the  principle  of  fair  trial  or  open  justice.  Although  the  aforenoted  observations  seem  to  suggest
that  the  Court  can  restrain  the  publication  of  the  news  relating  to  Court  proceedings  or  postpone  the  same  in
order  obtain  the  fair  trial.  The  later  part  of  the  judgment  in  Sahara  India  (supra)  suggest  that  the  order  of  the
prior  restraint  is  a  preventive  order  and  the  said  order  may  proceed  to  restrain  any  publication  which  may  cause
obstruction  of  the  justice  which  include  intrusion  in  right  to  have  open  justice  unbiased  by  any  public  opinion
expressed  in  publication.  Thus,  the  interference  with  the  course  of  justice  as  a  term  is  not  merely  confined  to  the
restraint  order  only  on  the  publications  relating  to  pending  Court  proceedings.  But  also,  any  publication  which
would  give  excessive  adverse  publicity  to  the  accused  or  alleged  victim  which  may  likely  to  hamper  the  fair  trial
in  future  is  also  covered  within  the  ambit  and  sweep  of  the  enquiry  of  the  Court  as  to  what  may  constitute  the
interference  with  the  course  of  the  justice….

…………….

49.  Upon  fair  reading  of  the  aforenoted  paragraph  of  the  Sahara  India  (supra),  it  is  clear  that  it  is  the  question
of  degree  of  prejudice  and  its  nexus  with  fetching  the  fair  justice  or  open  justice  which  is  a  potent  factor  which
is  required  to  be  examined  and  tested  by  the  Courts  at  the  time  of  passing  of  the  injunction  restraining  or
postponing  the  publication.  The  line  between  fairness  and  unfairness  is  sometimes  blurred  but  if  the  same  is  likely
to  prejudice  the  accused  and  project  him  as  culprit  which  may  cause  irreversible  damage  to  a  person,  the  Court
can  step  in  and  assume  jurisdiction  for  future  prevention  of  such  damage  so  that  the  administration  of  the  justice
is  not  impaired.”

25.  The  present  matter  is  at  the  stage  of  preliminary  enquiry  by  the  police.  The  question  is  whether  it  will  be
appropriate  for  the  Court  to  grant  stay  on  publication  at  this  preliminary  stage.  Do  the  powers  of  the  court
encompass  within  its  sweep,  the  power  to  pass  an  injunction  or  prior  restraint  before  or  after  an  FIR  is
registered  and  before  the  court  commences  trial.

26.  For  the  legal  position  in  this  regard,  reference  may  be  had  to  the  judgment  of  the  Supreme  Court  in  the
case  of  Sidhartha  Vashisht  vs.  State  (NCT  of  Delhi),  AIR  2010  SC  2352.  That  was  a  case  in  which  the  accused
was  tried  for  the  offence  of  murder.  In  that  case,  the  learned  senior  counsel  appearing  for  the  appellant
submitted  that  the  appellant  had  been  specifically  targeted  and  maligned  before  and  during  the  proceedings  by
the  media,  despite  his  acquittal  by  the  Trial  Court.  The  Apex  Court  while  discussing  the  role  of  the  media  and
press  opined  that  there  is  a  danger  of  serious  risk  of  prejudice  if  the  media  exercises  an  unrestricted  and
unregulated  freedom.  The  Court  further  stated  that  certain  articles  and  news  appearing  in  the  newspaper
immediately  after  the  date  of  occurrence  did  cause  confusion  in  the  mind  of  the  public.  In  this  regard,  the
relevant  paras  are  as  follows:

“148.  Despite  the  significance  of  the  print  and  electronic  media  in  the  present  day,  it  is  not  only  desirable  but
least  that  is  expected  of  the  persons  at  the  helm  of  affairs  in  the  field,  to  ensure  that  trial  by  media  does  not
hamper  fair  investigation  by  the  investigating  agency  and  more  importantly  does  not  prejudice  the  right  of
defence  of  the  accused  in  any  manner  whatsoever.  It  will  amount  to  travesty  of  justice  if  either  of  this  causes
impediments  in  the  accepted  judicious  and  fair  investigation  and  trial.
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....

151.  Presumption  of  innocence  of  an  accused  is  a  legal  presumption  and  should  not  be  destroyed  at  the  very
threshold  through  the  process  of  media  trial  and  that  too  when  the  investigation  is  pending.  In  that  event,  it  will
be  opposed  to  the  very  basic  rule  of  law  and  would  impinge  upon  the  protection  granted  to  an  accused  under
Article  21  of  the  Constitution  [Anukul  Chandra  Pradhan  v.  Union  of  India  and  Ors.  (1996)  6  SCC  354].  It  is
essential  for  the  maintenance  of  dignity  of  Courts  and  is  one  of  the  cardinal  principles  of  rule  of  law  in  a  free
democratic  country,  that  the  criticism  or  even  the  reporting  particularly,  in  sub-judice  matters  must  be  subjected
to  check  and  balances  so  as  not  to  interfere  with  the  administration  of  justice.

152.  In  the  present  case,  various  articles  in  the  print  media  had  appeared  even  during  the  pendency  of  the
matter  before  the  High  Court  which  again  gave  rise  to  unnecessary  controversies  and  apparently,  had  an  effect  of
interfering  with  the  administration  of  criminal  justice.  We  would  certainly  caution  all  modes  of  media  to  extend
their  cooperation  to  ensure  fair  investigation,  trial,  defence  of  accused  and  non  interference  in  the  administration
of  justice  in  matters  sub-judice.

153.  Summary  of  our  Conclusion:

...

11.  Every  effort  should  be  made  by  the  print  and  electronic  media  to  ensure  that  the  distinction  between  trial  by
media  and  informative  media  should  always  be  maintained.  Trial  by  media  should  be  avoided  particularly,  at  a
stage  when  the  suspect  is  entitled  to  the  constitutional  protections.  Invasion  of  his  rights  is  bound  to  be  held  as
impermissible.”

27.  Reference  may  next  be  had  to  the  judgment  of  this  Court  in  the  case  of  Kartongen  Kemi  Och  Forvaltning  AB
&  Ors.  vs.  State  through  CBI,  2004  (72)  DRJ  693.  In  that  case  the  public  servants  were  charged  for  entering  into
criminal  conspiracy  to  cheat  the  Government  of  India  and  cause  wrongful  loss  to  the  tune  of  Rs.64  crores  for  the
award  of  contract  for  supply  of  guns.  The  Court  observed  that  after  thirteen  long  years  of  investigation  by  the
CBI  no  evidence  has  been  collected  against  the  public  servants.  The  Court  while  observing  the  result  of  trail  by
media  held  as  follows:

“7.  This  case  is  a  nefarious  example  which  manifestly  demonstrates  how  the  trial  and  justice  by  media  can  cause
irreparable,  irreversible  and  incalculable  harm  to  the  reputation  of  a  person  and  shunning  of  his  family,  relatives
and  friends  by  the  society.  He  is  ostracised,  humiliated  and  convicted  without  trial.  All  this  puts  at  grave  risk  due
administration  of  justice.

8.  It  is  common  knowledge  that  such  trials  and  investigative  journalism  and  publicity  of  pre-mature,  half  baked  or
even  presumptive  facets  of  investigation  either  by  the  media  itself  or  at  the  instance  of  Investigating  Agency  has
almost  become  a  daily  occurrence  whether  by  electronic  media,  radio  or  press.  They  chase  some  wrong  doer,
publish  material  about  him  little  realizing  the  peril  it  may  cause  as  it  involves  substantial  risk  to  the  fairness  of
the  trial.  Unfortunately  we  are  getting  used  to  it.

….

13.  This  is  one  of  such  cases  where  public  servants  who  are  no  more  have  met  somewhat  similar  fate  being
victim  of  trial  by  media.  They  have  already  been  condemned  and  convicted  in  the  eyes  of  public.  Recent  instance
of  such  a  trial  is  of  Daler  Mehandi  whose  discharge  is  being  sought  few  days  after  his  humiliation  and  pseudo
trial  through  media  as  they  have  not  been  able  to  find  the  evidence  sufficient  even  for  filing  the  chargesheet.
Does  such  trials  amount  to  public  service  is  a  question  to  be  introspected  by  the  media  itself.”

28.  Similarly,  reference  may  also  be  had  to  the  judgment  of  the  Bombay  High  Court  in  the  case  of  Deepti  Anil
Devasthali  and  Leena  Anil  Devastnali  vs.  State  of  Maharashtra  2009  (111)  BomLR  3981.  In  that  case  the  accused
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were  sentenced  to  death  for  abduction  and  murder.  The  appeal  was  filed  against  the  conviction  by  the  accused
persons.  The  main  attack  of  defence  was  the  dishonest,  shoddy  and  incomplete  investigation  by  the  police.  The
prosecution  proved  that  the  victim  was  made  unconscious,  killed  and  his  body  parts  were  dismembered.  The
police  during  investigation  for  the  recovery  of  body  parts  arranged  for  a  camera  to  shoot  the  recovery  process.
The  Special  Prosecutor  conceded  that  such  disclosure  by  the  Police  in  respect  of  their  leads  while  collecting
evidence  affected  the  quality  of  investigation.  The  Court  while  stating  that  due  to  media  interference  the
authenticity  of  the  investigation  is  questionable  held  as  follows:

“120.  …When  the  investigation  is  in  embryo  stage,  the  police  should  eschew  themselves  from  any  publicity.  It  is
high  time  for  the  police  officer  to  understand  their  responsibility  not  to  approach  the  media  to  get  cheap  and
objectionable  publicity  which  makes  the  criminal  justice  system  not  transparent  but  patchy  and  hazy.  Right  to
information  is  wrongly  interpreted  by  the  police  as  right  to  inform.  High  degree  of  secrecy  is  a  must  when  the
investigation  is  in  process.  The  publication  of  the  matter  in  the  print/electronic  media  and  highhanded  telecast
and  immature  comments  of  the  anchors  of  the  TV  media  may  mislead  the  people  as  public  opinion  is  bound  to  be
influenced  by  the  manner  the  case  is  projected  and  ultimately  affect  the  sanctity  and  fairness  of  the  criminal  trial.
The  overzealous  efforts  made  by  the  prosecution  to  telecast  the  investigation  i.e.  discovery  panchanama  dilutes  the
investigation  and  lends  support  to  the  argument  of  the  defence  that  the  police  from  the  beginning  were  not  fair
in  the  investigation.”

29. Reference  may  be  had  to  be  judgment  in  the  case  of  M.S.  Ravi  &  Ors.  .  The  High  Court  of  Kerala  in  that
case  was  dealing  with  a  publication  of  an  article  relating  to  a  case  of  murder  of  a  Nun.  The  issue  concerned  was
whether  the  article  amounted  to  contempt  of  court.  On  the  issue  of  media  interfering  with  the  due  course  of
justice,  the  Court  held  as  follows:

“16.  We  notice  that  there  is  a  growing  tendency  among  the  media  to  make  comments  on  the  merits  of  the  cause
pending  before  the  courts,  while  reporting  on  pending  proceedings.  Talk  shows  are  held  even  on  the  merits  of
interim  orders  passed  by  the  courts.  Conflicting  views,  even  on  interim  orders,  are  broadcast  and  the  anchor,  in
some  cases,  finally  pronounce  the  verdict  also.  Such  trial  by  media  is  sure  to  prejudice  either  the
prosecution/Plaintiff/Petitioner  or  the  accused/Defendant/  Respondent.  Such  programmes  of  the  media  have  the
effect  of  interfering  with  the  administration  of  justice  and  therefore,  will  amount  to  criminal  contempt.  The  theory
of  our  system  of  justice  is  that  "the  conclusions  to  be  reached  in  a  case  will  be  induced  only  by  evidence  and
argument  in  open  court,  and  not  by  outside  influence,  whether  of  private  talk  or  public  print".  Such  programmes
make  a  mockery  of  this  theory  against  outside  influence.  "The  right  to  sue  and  defend  in  courts  is  the  alternative
of  force  in  an  organised  society.  It  is  the  right  conservative  of  all  other  rights  and  lies  at  the  foundation  of
orderly  Government".  But,  the  said  cardinal  right  is  being  infringed  by  such  talk  shows.  To  keep  the  viewers
remain  glued  to  their  programme  in  the  evening,  the  channels  broadcast  such  talk  shows.  But,  in  that  process,
unknowingly,  the  system  of  administration  of  justice  of  our  State  is  being  weakened  and  distorted.  Interference
even  with  police  investigation  will  amount  to  interference  with  the  due  course  of  justice.  Influencing  the
investigating  officer  will  also  amount  to  contempt  of  court…..”

30. The  power  of  the  High  Court  to  order  restrain  of  publication  in  the  media  would  clearly  encompass  the  stage
when  the  criminal  case  against  the  accused  is  at  the  preliminary  enquiry  or  investigation  stage  also.  In  the  light
of  the  said  position,  I  will  now  see  whether  facts  and  circumstances  exists  which  necessitate  the  passing  of  a  pre-
publication  or  pre-broadcasting  injunction  against  the  defendants.

31. At  this  point  let  me  have  a  look  at  some  of  the  judgments  relied  upon  by  the  defendant.

32.  I  may  refer  to  two  of  the  judgments  filed  by  the  defendant  No.1  alongwith  its  paper  book.  First  case  is  a
judgment  of  the  Division  Bench  of  this  High  Court  in  the  case  of  Khushwant  Singh  and  Anr.  vs.  Maneka  Gandhi,
AIR  2002  Delhi  58.  In  that  case  the  High  Court  was  dealing  with  a  petition  where  a  public  figure  claimed
protection  against  publication  under  her  right  of  privacy.  The  Division  Bench  noted  that  publication  of  the
excerpts  of  the  proposed  publication  had  occurred  much  prior  to  the  filing  of  the  suit.  In  those  facts  the  Division
Bench  held  that  private  life  of  public  figure  does  become  matter  of  public  interest.  It  was  in  those  facts  that  the
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Division  Bench  held  that  there  was  no  question  of  any  irreparable  loss  and  injury  since  the  respondent  had
herself  claimed  damages  which  would  be  a  remedy  in  case  she  is  able  to  establish  defamation.

Next  case  is  Tata  Sons  Limited  vs.  Greenpeace  International  &  Anr.,  178(2011)  DLT  705.  That  was  a  case  in
which  the  plaintiff  was  said  to  be  developing  an  eco-friendly  port.  However,  the  defendants  were  raising  concerns
about  probable  dangers  to  the  nesting  and  breeding  of  Olive  Ridley  Turtles  by  the  proposed  port  in  various
quarters.  It  was  averred  by  the  plaintiff  that  the  contentions  of  the  defendant  are  false,  frivolous  and  misleading
on  facts.  It  is  further  urged  that  the  defendants  had  gone  a  step  further  and  had  made  an  online  game  titled
‘Turtle  vs.  TATA’.  It  was  urged  that  the  impugned  game  and  the  defendant’s  use  of  TATA  mark  amounts  to
defamation  with  an  ulterior  motive  of  damaging  its  reputation.  It  was  in  those  facts  that  this  High  Court  held  as
follows:-

“28.  The  English  common  law  precedent  on  awarding  interim  injunctions  in  cases  of  defamation  is  set  out  by  the
case  of  Bonnard  (supra).  In  Bonnard  it  was  decided  that  an  interim  injunction  should  not  be  awarded  unless  a
defence  of  justification  by  the  Defendant  was  certain  to  fail  at  trial  level.  The  Court's  observations,  widely  applied
in  subsequent  judgments  are  as  follows:

...[The  subject-matter  of  an  action  for  defamation  is  so  special  as  to  require  exceptional  caution  in  exercising  the
jurisdiction  to  interfere  by  injunction  before  the  trial  of  an  action  to  prevent  an  anticipated  wrong.  The  right  of
free  speech  is  one  which  it  is  for  the  public  interest  that  individuals  should  possess,  and,  indeed,  that  they  should
exercise  without  impediment,  so  long  as  no  wrongful  act  is  done;  and,  unless  an  alleged  libel  is  untrue,  there  is
no  wrong  committed;  but,  on  the  contrary,  often  a  very  wholesome  act  is  performed  in  the  publication  and
repetition  of  an  alleged  libel.  Until  it  is  clear  that  an  alleged  libel  is  untrue,  it  is  not  clear  that  any  right  at  all
has  been  infringed;  and  the  importance  of  leaving  free  speech  unfettered  is  a  strong  reason  in  cases  of  libel  for
dealing  most  cautiously  and  warily  with  the  granting  of  interim  injunctions....  In  the  particular  case  before  us,
indeed,  the  libelous  character  of  the  publication  is  beyond  dispute,  but  the  effect  of  it  upon  the  Defendant  can  be
finally  disposed  of  only  by  a  jury,  and  we  cannot  feel  sure  that  the  defence  of  justification  is  one  which,  on  the
facts  which  may  be  before  them,  the  jury  may  find  to  be  wholly  unfounded;  nor  can  we  tell  what  may  be  the
damages  recoverable.

Again,  in  Fraser  v.  Evans  [1969]  1  QB  349  Lord  Denning  MR  stated  the  law  as  follows:

The  court  will  not  restrain  the  publication  of  an  article,  even  though  it  is  defamatory,  when  the  Defendant  says
he  intends  to  justify  it  or  to  make  fair  comment  on  a  matter  of  public  interest.  That  has  been  established  for
many  years  ever  since  Bonnard  v.  Perryman.  The  reason  sometimes  given  is  that  the  defences  of  justification  and
fair  comment  are  for  the  jury,  which  is  the  constitutional  tribunal,  and  not  for  a  judge.  But  a  better  reason  is  the
importance  in  the  public  interest  that  the  truth  should  out....  There  is  no  wrong  done  if  it  is  true,  or  if  [the
alleged  libel]  is  fair  comment  on  a  matter  of  public  interest.  The  court  will  not  prejudice  the  issue  by  granting  an
injunction  in  advance  of  publication....”

The  Court  concluded  that  the  issue  which  the  defendant’s  game  seeks  to  address  is  one  of  public  concern.  The
Court  held  that  granting  an  injunction  would  freeze  the  entire  public  debate  on  the  effect  of  the  port  project  on
the  Olive  Ridley  Turtle’s  Habitat.  On  those  grounds,  the  interim  injunction  was  declined.

The  facts  of  these  two  cases  are  entirely  different  from  what  is  being  said  and  alleged  by  the  plaintiff  in  the
present  case.  Here  the  issue  is  as  to  whether  the  acts  done  by  the  defendant  are  subservient  and  obstructing  the
course  of  justice.

33.  The  learned  senior  counsel  appearing  for  defendant  No.1  has  also  strongly  relied  upon  the  judgment  of  this
High  Court  in  the  case  of  Naveen  Jindal  vs.  Zee  Media  Corporation  Ltd.  and  Anr.  (supra)  which  judgment  was
given  on  01.04.2014.  As  per  the  facts  given,  the  case  dealt  with  a  situation  where  the  plaintiff  appears  to  have
been  contesting  the  elections  for  the  third  time  from  the  Kurukshetra  Lok  Sabha  Constituency  in  Haryana.  It  was
averred  by  the  plaintiff  in  that  case  that  the  allegations  which  were  subject  matter  of  that  suit  were  aired  by  the

350



Naveen Jindal V. M/s. Zee Media Corporation Ltd. & Another

Printed For: Naman Joshi 26-08-2020 On: 02:16:AM

defendants  in  the  news  programmes  from  01.03.2014  and  24.03.2014  were  per  se  defamatory  and  were  repeated
131  times  against  the  plaintiff  which  not  only  effected  the  sentiments  of  a  particular  community  and  caste  but
also  done  with  a  view  to  damage  the  prospect  of  the  plaintiff  in  getting  elected  to  the  Parliament  in  the  ensuing
elections.  The  allegations  that  were  levelled  against  the  plaintiff  have  been  reproduced  hereinafter  when  dealing
with  the  preliminary  submissions  of  the  defendant.

34.  It  was  averred  by  the  plaintiff  therein  that  the  allegations  made  by  the  reporters  of  defendant  No.1  against
plaintiff  No.1  were  per  se  defamatory  and  that  the  defendants  therein  had  unleashed  a  campaign  of  vilification.

35.  This  court,  however,  concluded  that  prima  facie  there  may  be  incorrect  statements  or  inaccurate  statements
which  were  made  by  the  defendants  which  may  not  be  to  the  liking  of  the  plaintiff  or  which  may  be  causing
annoyance  to  the  plaintiff  therein  but  were  not  per  se  defamatory.  Having  arrived  at  that  conclusion  the  Court
held  that  to  restrain  the  defendants  from  pre-telecasting  of  programmes  or  news  articles  or  reporting  the  same
would  not  only  be  gagging  the  Right  to  Freedom  of  Press  but  also  gagging  of  the  public  to  know  about  a
candidate  who  is  sought  to  be  elected  by  its  electorate.  Hence,  this  Court  in  that  case  granted  limited  relief  to
the  plaintiff  whereby  the  defendants  were  directed  to  obtain  the  view  of  plaintiff  Nos.  1  and  2  therein  in  case
they  intend  to  televise  any  programme  pertaining  to  plaintiff  No.  1  or  its  companies  and  to  ensure  that  the
interviews/comments  are  simultaneously  reflected  at  the  end  of  said  programme.  In  my  view  the  conclusions
arrived  at  by  the  Court  are  based  on  those  facts.  That  judgment  does  not  have  any  application  to  the  facts  of  the
present  case.

36.  I  will  also  here  to  deal  with  the  preliminary  objections  raised  by  the  defendant.  It  has  been  urged  that  the
said  earlier  suit  was  filed  by  the  plaintiff  being  CS(OS)  881/2014  titled  Naveen  Jindal  &  Anr.  vs.  Zee  Media
Corporation  &  Ors.  (supra).  The  reliefs  claimed  by  the  plaintiff  in  the  present  suit,  it  is  urged,  are  covered  by  the
reliefs  claimed  in  the  earlier  suit.  The  facts  of  that  case  as  already  elaborated  were  that  the  plaintiff  was
contesting  the  Lok  Sabha  Elections  from  the  Kurukshetra  Lok  Sabha  Constituency  in  Haryana.  It  was  averred  that
allegations  are  being  aired  by  the  defendants  in  their  news  programme  which  were  per  se  defamatory  and  were
repeated  131  times  against  the  plaintiff.  A  perusal  of  the  allegations  made  would  show  that  there  were  several
allegations  most  of  which  related  to  the  conduct  and  behavior  of  the  plaintiff  as  a  Member  of  Parliament  etc.  The
allegations  which  were  subject  matter  of  the  said  suit  read  as  follows:-

“6.  In  order  to  deal  with  these  allegations  which  were  leveled  against  plaintiff  No.  1,  it  may  be  pertinent  here  to
refer  to  the  allegations  which  have  been  reproduced  by  the  plaintiff,  which  are  as  under:-

*  Congress  candidate  Naveen  Jindal  during  his  campaign  for  3rd  inning  had  to  face  brunt  of  the  people.  The
Member  of  Parliament  could  not  give  any  answer  when  some  people  confronted  him  with  the  frauds  going  on
since  10  years  and  his  inability  to  fulfil  the  promises  made  at  the  time  of  election.

*  When  people  asked  him  as  to  why  he  has  not  fulfilled  the  promises  made  by  him  and  people  expressed  their
anger  in  this  regard,  then  netaji  became  angry  and  started  blaming  the  people.  His  security  guards  also
misbehaved  with  the  people.  Jindal  went  to  the  extent  of  saying  Ok  don't  vote  for  me.

*  You  will  be  shocked  to  see  Naveen  Jindal  caught  in  an  imbroglio  with  the  people  of  Kurukshetra  which  is  his
own  constituency.  But  this  is  true.

*  The  people  of  Kumhar  community  were  voting  for  him  on  this  very  condition.

*  But  see  the  high  headedness  of  the  Member  of  Parliament  that  he  even  went  to  the  extent  of  saying  them  that
they  should  not  vote  for  him.  If  you  do  not  believe,  then  listen  to  this.  In  the  meanwhile,  the  security  guards  of
Jindal  not  only  misbehaved  with  the  public  but  they  also  pushed  aside  all  those  who  came  to  complaint.

*  The  entire  Kumhar  community  is  extremely  unhappy  and  rather  angry  on  hearing  such  words  from  the  mouth  of
their  own  Member  of  Parliament  and  the  treatment  given  to  them  by  the  security  guards  of  Jindal.  They  are  at  a
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complete  loss  to  understand  as  to  what  was  their  fault,  whether  it  is  a  crime  to  ask  question  from  their  own
Member  of  Parliament  who  is  a  liar.

*  Naveen  Jindal  could  not  tolerate  this  behaviour  of  theirs  and  you  can  see  the  manner  in  which  he  has
misbehaved  with  the  members  of  prajapat  community.

*  Thereafter  when  he  tried  to  raise  his  point  in  the  workers  meeting  then  he  misbehaved  and  ignored  and  the
body  guards  pushed  him  aside.  Such  kind  of  attitude  has  left  a  totally  negative  impact  on  the  prajapati
community.

*  Several  of  our  correspondents  have  joined  us.  We  will  gather  information  from  them  and  will  discuss  on  this
issue.

*  Generally,  whenever  a  leader  goes  to  public,  he  listens  to  the  grievance  of  the  people  and  he  should  talk  with
the  people  in  a  very  polite  manner.  But  it  is  not  so  in  this  case.  The  security  guards  of  Jindal  highly  misbehaved
with  the  local  people.  You  can  feel  the  impact  of  such  an  incident.

*  History  is  a  witness  that  whenever  a  minor  spark  has  risen  from  any  area  of  Haryana  the  same  has  always
turned  into  a  massive  demonstration.  Whether  it  is  the  demonstration  of  JP  or  of  Jat  community  or  of  transport
employees  or  of  farmers.  Such  agitations  always  emerge  in  the  form  of  small  sparks  and  turn  into  a  monstrous
demonstration.  The  witness  to  this  is  the  incident  of  yesterday.  The  members  of  Prajapat  community  are  not
confined  only  in  the  areas  of  Kurukshetra  or  Gulachika  alone  but  it  is  spread  throughout  Haryana  in  vast
numbers.  In  Sonepat  also,  there  are  large  members  of  this  community.  Voters  of  prajapat  community  play  a
significant  role  in  Haryana  and  in  this  case  Naveen  Jindal  has  succeeded  in  reaching  Lok  Sabha  twice  due  to
these  Kumhars.  But  his  conduct  towards  them  shows  nothing  but  his  high-headedness  and  the  downfall  of  a
person  always  starts  from  such  conducts.  He  has  started  his  own  doom.  Now  it  depends  upon  the  members  of
the  Kumhar  community  to  make  its  future  plans  for  the  coming  Lok  Sabha  Elections.

*  All  this  will  definitely  leave  a  negative  impact.

*  You  have  seen  the  incident  which  has  happened  with  a  particular  community.  If  we  see  the  whole  incident,  we
clearly  find  the  high-headedness  of  Naveen  Jindal.

*  He  is  undoubtedly  a  very  high-headed  person  and  it  actually  shows  somewhere  or  the  other.  You  can  see  his
attitude  towards  employees  of  his  own  company  with  whom  they  are  talking.

*  The  every  effect  of  this  defeat  in  the  coming  elections  is  now  clearly  visible  on  the  face  of  Naveen  Jindal  and
in  his  speeches.

*  Even  otherwise,  the  attitude  of  Naveen  Jindal  is  like  this.  Whenever  we  ask  any  question  from  him,  he  shows
his  high  headedness.  Earlier  also,  he  had  done  exactly  the  same  with  our  camera  during  a  discussion  with  him.
He  had  jerked  the  camera  when  our  reporter  tried  to  ask  a  question  from  him.  His  conduct  is  visible  in  the
public  also.  He  will  have  to  pay  for  his  attitude.

*  Public  also  knows  how  to  reply  the  anger.  Public  has  only  one  power  with  them  which  is  their  vote  and  you
have  seen  this  for  yourself  in  the  recent  elections  of  Delhi  Assembly.  Now  when  the  elections  are  very  near,  then
public  will  definitely  give  its  reply  which  will  cause  sleepless  nights  to  several  leaders.  Public  will  give  its  fitting
reply  to  Jindal  Sahib  by  means  of  voting.

*  Frustration  is  self  evident.  He  has  won  twice  from  this  constituency  and  now  he  is  here  for  the  third  time.
Such  a  conduct  on  his  part  with  the  public  just  before  the  elections  can  cause  a  huge  loss  to  the  Congress  party
in  the  entire  Haryana.  We  are  receiving  inputs  that  this  prajapat  community  is  spread  in  entire  Haryana  and  it  is
a  very  strong  community  and  that  several  other  communities  are  also  attached  with  this  community.
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*  But  is  he  absolutely  unafraid  of  the  results.  High  command  has  given  him  a  free  hand  to  deal  with  the  public
in  the  manner  he  wants.

*  Someone  will  definitely  question  his  attitude.  Public  will  not  tolerate  such  kind  of  conduct.  Public  will  give  its
representative  through  voting  and  the  results  of  Lok  Sabha  elections  will  definitely  show  the  negative  impact  in
the  Kurukshetra.  You  have  just  seen  the  conduct  of  one  kind.  The  candidate  will  have  to  bear  the  brunt  for  his
conduct  at  every  cost.

*  It  is  natural  that  he  will  have  to  bear  the  brunt  for  his  attitude.  What  do  you  think?

*  You  must  know  how  to  talk  with  the  public  when  you  go  to  them  before  the  elections.  Public  will  definitely  ask
question  from  you  when  you  fail  to  fulfil  all  those  promises  of  developments  which  you  had  made  at  the  time  of
last  elections.  Specially  your  volunteer  who  is  widely  advertising  for  you  and  whatever  he  is  saying  before  the
people,  will  be  the  same  position  with  all  the  workers  and  such  a  situation  will  become  the  biggest  problem.

*  His  mines  in  Bhilwara  has  been  cancelled  or  is  likely  to  be  cancelled  while  as  he  has  no  mines.”

37.  In  those  facts  and  circumstances,  this  Court  declined  to  give  a  blanket  pre-telecast  restraint  order.  Directions
were  passed  that  the  defendants  therein  would  obtain  views  of  the  plaintiffs  in  case  they  intend  to  televise  any
program  pertaining  to  plaintiff  No.1  or  his  companies  so  that  the  said  interview,  comment  or  their  side  of  the
story  is  simultaneously  reflected  at  the  end  of  the  said  programme.

38.  This  suit  is  based  on  alleged  defamatory  publication/broad  casts  pertaining  to  a  specific  complaint  filed  by
Mrs.ABC  before  the  Chhattisgarh  High  Court.  There  are  serious  allegations  of  outraging  the  modesty  of  the  lady
and  rape  etc.  As  per  the  orders  of  the  Chhattisgarh  High  Court  the  police  is  to  take  steps  on  the  complaint
which  is  filed  by  the  said  Mrs.ABC  in  accordance  with  the  guidelines  laid  down  by  the  Supreme  Court  in  the
case  of  Lalita  Kumari  vs.  Government  of  Uttar  Pradesh  &  Ors.(supra).  The  earlier  suit  being  CS(OS)  881/2014  had
nothing  to  do  with  the  said  publications  on  the  allegations  of  Mrs.ABC.  This  is  obvious  from  a  reading  of  the
allegations  which  are  the  subject  matter  of  the  earlier  suit.  The  cause  of  action  for  the  present  suit  is  entirely
different.  There  is  no  merit  in  the  submission  of  the  defendant  that  the  present  suit  does  not  lie  in  view  of
CS(OS)881/2014  filed  earlier  by  the  plaintiffs.

39.  I  will  now  deal  with  the  two  other  preliminary  submissions  of  defendant  No.1.  One  of  the  submissions  is  that
the  lady  who  has  made  the  allegations,  namely,  Mrs.ABC  is  a  necessary  or  proper  party.  A  perusal  of  the  plaint
shows  that  there  is  no  relief  sought  against  Mrs.  ABC.  The  issue  is  as  to  whether  in  the  facts  and  circumstances
of  this  case,  the  plaintiff  is  entitled  to  an  injunction  against  the  defendant.  Relief  that  will  be  granted  by  this
court  or  declined  by  this  court  is  not  going  to  affect  Mrs.ABC.  The  said  Mrs.ABC  is  neither  a  necessary  nor  a
proper  party  to  the  present  suit.

The  next  contention  raised  by  defendant  No.  1  is  that  the  plaintiff  is  guilty  of  suppression  of  material  facts.  In
the  course  of  arguments,  the  defendants  have  not  been  able  to  point  out  any  material  fact  which  would  in  any
way  have  a  bearing  on  this  case  which  has  been  suppressed  by  the  plaintiff.  For  the  purpose  of  this  application,
there  are  no  merits  in  the  said  submission  also.

40.  Coming  to  the  facts  of  this  case.  The  background  of  the  Complaint  which  is  lodged  by  Mrs.ABC  is  to  be
noted.  There  are  certain  disputes  pending  between  the  JSPL  and  Mrs.ABC  regarding  various  transactions  that  took
place  regarding  sale  of  land  since  1999.  Mrs.  ABC  filed  a  Civil  Suit  no.4A/2009  for  possession  of  her  land  and
claimed  damages  against  JSPL  in  2009.  The  Suit  was  decreed  vide  Order  dated  15.03.2013.  JSPL  being  aggrieved
by  the  same  filed  an  appeal  which  has  been  remanded  back  vide  Order  dated  02.01.2015.  Further  Mrs.ABC  wrote
a  letter  to  the  plaintiff  dated  20.08.2008  seeking  compensation  for  the  land  purchased  by  JSPL.  On  26.07.2010
Mrs.  ABC  wrote  a  letter  to  the  Superintendent  of  the  Police,  Chattisgarh  complaining  that  JSPL  has  made
unauthorized  construction  on  the  land  belonging  to  her  and  also  requested  suitable  compensation.  On  18.08.2010,
FIR  no.  142/2010  under  section  147,  148,  149,  294,  506  and  323  IPC  was  registered  at  PS  Raigarh  by  Mrs.  ABC.
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FIR  No.143/2010  was  also  lodged  by  JSPL  against  Mrs.  ABC  on  the  same  date.

The  allegations  made  before  the  Chhattisgarh  High  Court  are  that  in  2001  Mrs.ABC  was  threatened  by  one
Mr.D.K.Bhargava.  Thereafter  the  said  Mr.Bhargava  and  the  plaintiff  went  to  her  house  and  robbed  her  chastity
and  forcibly  took  her  thumb  impression  on  some  documents.  It  is  further  stated  that  on  18.8.2010  while  she  was
standing  on  the  road  she  was  dragged  inside  the  factory  of  JSPL  where  unnatural  rape  was  committed  on  her.
This  is  the  nature  of  allegations  on  which  an  enquiry  is  being  conducted  by  the  Chhattisgarh  Police.  Steps  are
being  taken  pursuant  to  directions  dated  6.1.2015  of  the  Chhattisgarh  High  Court.

41.  Plaintiff  has  strenuously  denied  the  above  allegations  against  the  plaintiff  pointing  out  that  the  allegations  are
belated  and  stale,  being  made  12  to  14  years  after  the  alleged  incident.  Further  in  the  various  proceedings
earlier,  no  such  allegation  was  made  by  Ms.  ABC.

42.  Another  relevant  fact  is  the  running  feud  between  the  two  parties.  There  are  allegations  made  by  the  plaintiff
that  in  2012  an  attempt  to  extort  Rs.100  crores  was  made  by  Editors  of  defendant  No.1  in  conspiracy  with  the
Chairman  of  defendant  No.1  for  “going  slow”  on  the  vilification  campaign  against  the  plaintiff  and  his  company
regarding  reportage.  It  is  the  contention  of  the  plaintiff  that  the  demands  of  defendant  No.1  were  recorded  by
the  officers  of  the  plaintiff  in  a  sting  operation  carried  out  at  a  hotel  in  New  Delhi.  Pursuant  to  this  action,  FIRs
have  been  lodged.  The  details  of  various  proceedings  which  have  been  filed  against  each  other  have  been  already
narrated  above.

43.  The  plaintiffs  aver  that  defendants  have  aired  more  than  20  defamatory  and  false  programs  against  the
plaintiff  w.e.f.  7.1.2015  to  15.1.2015.  It  is  averred  that  there  have  been  attempts  to  deliberately  misinterpret  the
orders  of  the  Chhattisgarh  High  Court.  Reference  is  made  to  a  program  aired  on  13.1.2015  for  a  duration  of  1
hour  and  50  minutes  where  the  anchor  is  stated  to  be  impressing  on  the  viewers  that  the  police  is  not  following
the  instructions  of  the  High  Court  or  directions  of  the  Supreme  Court.  It  is  averred  that  the  anchor  was  trying  to
point  out  as  to  whether  the  delay  is  on  account  of  SSP  (Raigarh),  IG  Police,  DIG  Police  (Chhattisgarh),  Home
Secretary,  Home  Minister  and  Chief  Minister.  Leading  questions  are  said  to  be  put  to  the  police  pointing  out  that
in  an  allegation  of  rape,  an  FIR  is  to  be  lodged  first  and  the  question  of  enquiry  would  not  arise.  Reference  is
also  made  to  an  interview  with  Additional  Superintendent  of  Police,  Mr.Prafful  Kumar  which  are  accusatory  in
nature  and  blames  the  police  for  not  lodging  an  FIR  despite  order  passed  by  the  Chhattisgarh  High  Court.  It  is
averred  that  defendants  are  interfering  with  the  administration  of  justice  and  are  trying  to  conduct  a  media  trial
and  to  cause  deliberate  harm  and  prejudice  to  the  plaintiff.

44.  It  is  urged  that  the  publication  and  televising  of  such  articles  and  news  programmes  is  raising  a  real  and
imminent  threat  to  pending  fair  enquiry  in  the  matter  by  the  police.

45.  Hence,  essentially  the  plaintiff  seeks  to  press  for  an  ad  interim  injunction  based  on  two  contentions.  Firstly,
that  the  defendants  are  motivated  on  account  of  the  past  litigation  between  the  parties  where  they  were  caught
trying  to  extort  large  amount  of  money  from  the  plaintiff.  Hence,  the  defendants  are  actuated  by  malice  and  ill
will  towards  the  plaintiff.  The  second  contention  is  the  conduct  of  the  defendant  is  such  as  to  interfere  with  the
administration  of  justice  and  hamper  a  fair  enquiry.  The  said  conduct  is  an  intrusion  to  the  right  to  open  justice
unbiased  by  any  public  opinion  expressed  in  publications.  It  is  urged  that  the  programmes  not  only  defame  the
plaintiff  but  also  tend  to  interfere  with  the  administration  of  justice  and  that  the  entire  attempt  of  the
defendant/its  reporters  is  to  pressurize,  browbeat  or  hectoring/pressurize  the  police  into  lodging  an  FIR  against
the  plaintiff.

46.  I  may  at  this  stage  take  a  closer  look  at  the  nature  of  programmes  being  telecast  as  reproduced  by  the
plaintiff  and  not  specifically  denied  by  the  defendant.  Reference  may  be  had  to  some  of  the  questions  and
observations  being  made  in  the  TV  Programme  which  read  as  under:-

“And  regarding  this  we  directly  asked  the  Chief  Minister  of  Chhattisgarh,  Dr.Raman  Singh,  when  the  High  Court
has  passed  the  order  then  why  is  the  government  not  doing  anything.
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Dr.Raman  Singh-  If  the  High  Court  has  directed  then  there  won’t  be  any  problem.

Anchor-Rohit  Sardana-

Chief  Minister  Raman  Singh  doesn’t  find  it  necessary  to  say  more  than  one  line  on  this  issue.  He  said  that  High
Court  has  ordered  so  investigation  will  be  done.  But  even  after  the  order  of  the  High  Court,  complaint  has  not
been  lodged,  when  we  asked  this  question,  no  one  had  the  answer  to  this.  Before  showing  this  report  we  tried  to
get  the  view  point  of  Naveen  Jindal  on  this  issue.  After  this  statement,  we  thought  of  showing  you  this  report.”

Anchor-Rohit  Sardana-Welcome  Mr.Praful  Kumar.  In  this  case  the  order  of  High  Court  has  come  but  the  complaint
has  still  not  been  launched.  Can  you  tell  us  why?

ASP  Praful  Kumar-  Till  now  we  have  received  one  application  and  we  have  given  it  for  investigation  to  the
related  police  station  Tamnaar.  After  the  investigation  whatever  facts  are  found,  action  will  be  taken  accordingly.

Anchor-Sir,  first  investigation  is  done  and  then  FIR  is  filed  or  first  FIR  is  filed  and  then  investigation  is  done.

ASP  Praful  Kumar-  As  you  have  mentioned  the  issue  of  the  High  Court,  that’s  why  I  am  telling.  We  will  enquire
and  not  investigate.  And  after  enquiry  if  we  find,  then  we  will  go  for  FIR.

Reporter  Shailesh  Ranjan-  Why  is  there  so  much  delay  in  this  case.  It  has  already  been  a  week  since  the  court
has  given  its  order.  Does  the  police  usually  investigates  the  rape  cases  in  this  way  or  this  matter  is  different?

ASP  Praful  Kumar-  The  matter  is  of  2003.  It  is  2015.  There  is  so  much  delay.  If  it  had  been  2003,  then  it
wouldn’t  have  been  the  delay.  Complaint  has  come  in  2015  that  is  why  all  this  needs  to  be  done.

ANCHOR-  Sir,  that  lady  claims  that  she  has  been  trying  to  lodge  the  complaint  since  2003  but  till  now  it  hasn’t
been  done.”

......

ANCHOR-  We  were  talking  to  ASP  Praful  Kumar  Thakur.  He  says  that  the  court  has  not  asked  him  to  investigate,
it  has  asked  him  to  enquire.  Although,  it  has  already  been  a  week  since  the  court  has  passed  its  order,  but  the
enquiry  is  still  going  on.  And  just  think,  if  the  police  is  saying  that  one  who  has  complained  is  not  found  at  her
home  so  they  are  not  able  to  proceed  further.  From  this  we  can  understand  the  intention  of  the  police  and
theseriousness  with  which  it  wants  to  enquire.

.....

Reporter-Devesh-  The  police  officers  are  repeatedly  telling  a  bundle  of  lies  because  on  the  first  day  itself  after  the
order  on  Wednesday  when  the  lady  reached  the  SP  office.  SP  met  her  himself  and  kept  her  there  from  morning
till  evening.  The  first  mistake  that  the  police  did  was  that  they  did  not  have  a  lady  police  present  there.  And
even  then  they  heard  the  complete  story  of  the  lady  and  then  again  the  police  tried  to  get  the  statement  of  the
victim.  SP  left  by  saying  that  you  give  it  in  writing  and  then  the  police  official  did  not  meet  the  lady.  And  now
on  the  phone  line,  the  ASP  said  that  they  are  regularly  sending  the  police  to  the  house  of  the  victim  and  the
statement  is  not  being  recorded.  The  lady  is  clearly  telling  in  her  statement  that  the  goons  of  the  company  are
regularly  visiting  her  home,  her  family  members  are  being  threatened,  her  daughter  is  threatened  to  be  raped,
how  can  such  a  lady  stay  at  home.  As  per  the  order  of  the  High  Court,  she  has  been  provided  four  security
guards  by  the  Bilaspur  SP  and  those  guards  are  provided  by  the  Raigarh  District  police  itself.  The  lady  has  been
kept  at  a  separate  place  to  protect  her  from  the  goons.  We  were  there  for  the  interview  and  police  guards  were
also  there  with  the  lady.  Even  then  if  the  ASP  says  that  they  don’t  have  information  about  where  the  lady  is,
clearly  explains  that  somewhere  the  police  is  evading  and  is  not  trying  to  register  a  case.”
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................

Reporter-Shailesh-No  Rohit.  It  is  very  much  clear  that  somewhere  the  police  is  going  slow  in  this  case  and  it
would  be  interesting  to  see  when  the  police  takes  the  next  action  even  after  the  High  Court  gave  its  order  one
week  ago.  In  supremacy,  High  Court  come  next  to  the  Supreme  Court,  and  the  order  of  the  High  Court  clearly
says  that  further  action  should  be  taken  in  this  case.  We  should  see  that.

ANCHOR-  Devesh...hasn’t  anyone  asked  the  Women  Commission  as  to  why  they  are  not  coming  forward  in  this
case.

Reporter-Devesh-The  women  Commission  has  constantly  maintained  silence  on  this  issue.  Apart  from  Women
Commission,  senior  officials  of  the  police  has  kept  silence  in  this  matter.  Although  the  Chief  Minister  of
Chattisgarh  certainly  said  in  one  line  that  they  will  look  into  this  matter.  Chhattisgarh  police  is  enquiring  this
matter  and  this  matter  is  under  consideration  and  once  the  case  is  understood,  investigation  will  be  done.  If  the
police  desires,  statements  and  enquiry,  what  the  High  Court  has  said,  can  be  done  in  two  days.  But  the  attitude
of  police  is  such  that  it  doesn’t  want  the  investigation  to  happen  and  this  matter  proceeds  further.  Even  the  lady
is  questioning  as  to  what  is  that  benefit  due  to  which  police  is  not  willing  to  do  its  duty.  The  lady  also  said  in
her  interview  that  constant  pressure  is  being  created  by  the  company  and  the  police.  What  is  the  reason  that
even  after  the  order  of  the  High  Court,  police  is  not  investigating  the  matter.

ANCHOR-  Allegation  of  rape  was  made  on  Aasaram,  he  had  to  go  to  jail,  Nityanand  was  alleged  for  rape,  legal
action  was  also  taken  against  him.  Rape  allegation  was  also  made  on  the  journalist  Tarun  Tejpal  in  November
2013,  legal  action  was  taken.  In  June  2009  Shiney  Ahuja  was  also  charged  for  rape  by  his  maid,  police  took
action  in  that  case  also.  Initially,  Shiney  Ahuja  also  said  that  the  allegations  are  false  and  he  is  being  framed.
Afterall  what  is  the  constraint  of  the  Chhatisgarh  police  that  they  are  scared  of  taking  action.

ANCHOR-  This  news  is  brought  to  you  by  Zee  News  and  we  will  keep  raising  question  on  this  issue  even  further
and  keep  asking  the  Chhattisgarh  government,  when  they  will  take  action  in  this  case?”

47.  The  nature  of  the  programme,  the  questions  and  observations  show  they  are  likely  to  prejudice  the  police  and
hamper  the  course  of  investigation/  inquiry  which  is  being  conducted  by  the  police.  I  am  persuaded  to  come  to
this  conclusion  on  seeing  the  nature  of  questions  being  put  by  the  Anchor  in  various  TV  programmes.  As  an
example,  I  may  refer  to  the  questions  of  the  Anchor  in  asking  the  ASP  as  to  who  is  responsible  for  the  presumed
delay  i.e.  SSP  Rai  Garh,  IG  Police,  DG  Chattisgarh,  Home  Secretary,  Home  Minister  or  the  Chief  Minister.
Another  example  is  an  observation  by  the  reporter  that  the  Women  Commission  and  the  police  have  maintained
silence.  Another  example  is  the  observation  what  the  High  Court  has  said  can  be  done  in  two  days  if  the  police
so  desire.  The  programmes  are  replete  with  such  questions/observations.

48.  The  nature  of  questioning  done  by  the  reporters  of  defendants,  the  extent  of  coverage  being  done  by  the
defendants  does  show  that  an  attempt  is  being  prima  facie  made  to  prod  the  police  if  not  pressurize.  The  plaintiff
have  made  out  a  prima  facie  case.

49.  In  these  facts  would  the  plaintiff  be  entitled  to  an  injunction  to  restrain  the  defendants  from  publishing
reports  or  airing  reports  pertaining  to  the  allegations  which  are  pending  before  the  police  by  Mrs.  ABC.  Legal
position  as  explained  above  is  quite  clear.  Any  publication  which  gives  excessive  adverse  publicity  to  an  accused
or  which  is  likely  to  hamper  fair  trial  and  constitutes  an  interference  with  the  course  of  justice  could  be  a
ground  for  grant  of  injunction.  The  court  has  ample  inherent  power  to  restrain  publication  in  media  in  the  event
it  arrives  at  a  finding  that  the  said  publication  may  result  in  interference  with  the  administration  of  justice  or
would  be  against  the  principle  of  fair  trial  or  open  justice.

50.  The  balance  of  convenience  is  in  favour  of  the  plaintiff.  Serious  prejudice  will  be  caused  to  plaintiff  in  case
injunction  is  not  granted.  Accordingly,  the  defendants  1  and  2,  their  associates  are  restrained  by  an  order  of
injunction  from  publishing  any  article  or  right-ups  or  telecasting  programmes  on  the  allegations  against  the
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plaintiff  as  made  by  Mrs.  ABC  either  in  the  complaint  or  before  the  police,  till  the  time  the  police  completes  its
enquiry  and,  if  necessary,  investigation  and  files  an  appropriate  report/document  before  the  court.  The  injunction
passed  is  of  a  temporary  nature  and  is  applicable  only  till  the  police  completes  its  preliminary  enquiry  or  any
other  investigation  if  required  that  may  be  done  at  a  later  stage.  However,  the  defendants  are  free  to  report
about  the  court  cases  or  about  the  final  conclusion  of  the  police  in  the  course  of  preliminary  enquiry  covered
under  the  ambit  of  fair  reporting  on  the  basis  of  true,  correct  and  verified  information.  The  application  stands
disposed  of.

CS(OS)  143/2015

List  before  the  Joint  Registrar  on  16.04.2015  for  further  proceedings.
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I.As.  6674/2017,  8809/2017  and  10378/2017

1. Present  suit  has  been  filed  seeking  compensation  and  damages  from  and  against  the  defendants  for  making
defamatory  remarks  against  the  plaintiff  as  well  as  for  permanent  and  prohibitory  injunction  restraining  the
defendants  from  reporting  any  news  or  broadcasting  any  show  related  to  the  death  of  Mrs.  Sunanda  Pushkar  till
the  investigation  is  complete  and  also  to  restrain  the  defendants  from  maligning  and  defaming  the  plaintiff  in  any
manner.

2. With  consent  of  parties,  the  three  interim  applications  being  I.A.  Nos.  6674/2017,  8809/2017  and  10378/2017
were  taken  up  for  hearing  and  disposal.

RELIEFS  IN  I.A.  6674/2017

3.  In  I.A.  6674/2017  under  Order  39  Rules  1  and  2  CPC  accompanying  the  suit,  the  plaintiff  prays  for  the
following  reliefs:-

"A)  Grant  an  ad  interim  ex-parte  injunction  in  favour  of  the  Plaintiff  and  against  the  Defendants  for  restraining
the  Defendants  from  reporting  any  news  or  broadcasting  any  show  related  to  the  death  of  the  Deceased  till  the
pendency  of  the  present  proceedings;

Annexure - O
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B)  Grant  an  ad  interim  ex-parte  injunction  in  favour  of  the  Plaintiff  and  against  the  Defendants  for  restraining  the
Defendants  from  maligning  and  defaming  the  Plaintiff  in  any  manner;  and

C)  Pass  such  other  and  further  Orders  as  may  be  deemed  appropriate  by  this  Hon'ble  Court."

HEARING  ON  29TH  MAY,  2017

4.  On  29th  May,  2017,  this  Court  after  hearing  both  the  parties  orally  observed  that  the  defendants  can  air
stories  containing  facts  relating  to  investigation  into  Mrs.  Sunanda  Pushkar's  death,  but  cannot  call  the  plaintiff  a
criminal  or  condemn  him  as  guilty.  This  Court  had  also  stated  that  the  defendants  must  bring  down  the  rhetoric.
At  that  stage,  Mr.  Sandeep  Sethi,  learned  senior  counsel  appearing  for  the  defendants  had  stated  that  he  would
advise  his  clients  accordingly.  Consequently,  the  Court  did  not  pass  any  formal  order.

RELIEFS  IN  I.A.  8809/2017

5.  During  the  pendency  of  the  proceedings,  the  plaintiff  filed  another  interlocutory  application  under  Order  39
Rules  1  and  2  CPC  being  I.A.  8809/2017  praying  for  the  following  reliefs:-

"a)  Direct  the  Defendants  not  to  make  any  defamatory  publications  against  the  Plaintiff  in  any  manner;

b)  Direct  the  Defendants  not  to  cast  aspersions  on  the  Plaintiff  and  not  to  state  or  imply  that  the  Plaintiff  is
directly  or  indirectly  responsible  for  the  death  of  the  Deceased.

c)  Direct  the  Defendants  to  refrain  from  indulging  in  misleading  news  reporting  in  any  form  whatsoever;

d)  Direct  the  Defendants  to  not  post  any  material  related  to  the  present  Civil  Suit  on  its  Twitter,  Facebook  and
any  other  social  media  website;

e)  Direct  the  Defendants  to  refrain  from  misrepresenting  the  facts  of  the  case  and  broadcasting  outright  lies  and
to  confine  their  reporting  only  to  the  established  facts  as  reported  by  the  Police  and  accepted  in  a  Court;

f)  Direct  the  Defendants  not  to  mention  the  expression  "Murder  of  Sunanda  Pushkar"  anywhere  since  it  is  yet  to
be  established  by  a  competent  Court  of  law  that  the  death  of  the  Deceased  was  a  'Murder',  in  order  to  ensure
that  the  Trial  of  the  case  is  not  prejudiced;

g)  Direct  the  Defendants  to  refrain  from  inciting  their  journalists  or  guests  on  their  channel  to  assume  criminal
guilt  on  the  basis  of  their  false  assertions;

h)  Direct  the  Defendants  to  refrain  from  posting  or  reporting  any  content  which  is  contrary  to  the  assurance
which  was  given  by  the  Counsel  for  the  Defendants  on  the  first  date  of  hearing,  i.e.,  on  29.05.2017;  and

i)  Pass  such  other  and  further  order(s)  as  this  Hon'ble  Court  may  deem  fit  and  appropriate  herein.

HEARING  ON  04TH  AUGUST,  2017

6.  The  aforesaid  application  was  filed  on  the  ground  that  despite  the  assurance  given  by  learned  senior  counsel
for  defendants  on  29th  May,  2017,  the  defendants  continued  to  engage  in  defaming  and  maligning  the  plaintiff.
Learned  senior  counsel  for  plaintiff  urged  that  the  Court  must  direct  the  defendants  not  to  use  the  expression
"murder  of  Sunanda  Pushkar"  as  it  is  yet  to  be  established  by  a  competent  Court  that  her  death  was  murder  and
to  ensure  that  the  trial,  if  any,  was  not  prejudiced.  Learned  senior  counsel  for  plaintiff  had  further  alleged  that
the  journalists  of  the  defendant  channel  were  'haunting  him'  and  virtually  coercing  him  into  making  a  statement.

7.  On  the  other  hand,  learned  senior  counsel  for  defendants  had  stated  that  the  defendants  stood  by  what  was
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assured  by  him  in  Court  and  they  had  not  called  the  plaintiff  either  a  murderer  or  any  names  in  any  of  the  news
broadcast.

8.  Since  the  allegation  of  the  learned  senior  counsel  for  plaintiff  was  that  plaintiff  was  being  coerced  into  making
a  statement,  this  Court  orally  observed  that  any  person  including  an  accused  has  a  right  to  silence  under  the
Indian  Constitution.  As  the  next  date  of  hearing  was  16th  August,  2017,  this  Court  did  not  pass  any  formal  order.

RELIEFS  IN  I.A.  10378/2017  IDENTICAL  TO  THOSE  SOUGHT  IN  I.A.  8809/2017

9.  On  7  th  September,  2017,  the  plaintiff  filed  another  interlocutory  application  under  Order  39  Rules  1  and  2
CPC  being  I.A.  10378/2017  praying  for  the  identical  reliefs  sought  for  in  I.A.  8809/2017.

ARGUMENTS  ON  BEHALF  OF  THE  PLAINTIFF

10.  Mr.  Salman  Khurshid,  learned  senior  counsel  for  plaintiff,  while  arguing  the  aforesaid  three  applications,
stated  that  the  plaintiff  is  an  eminent  personality  in  Indian  and  International  Politics.  He  stated  that  the  plaintiff
is  aggrieved  by  the  defamatory  remarks  made  by  defendants  against  him.  Some  of  the  remarks  of  the  defendants
described  as  defamatory  by  learned  senior  counsel  for  the  plaintiff  are  as  follows:-

a)  "Shashi  Tharoor  your  game  is  up.  Come  out  now,  wherever  you  are  hiding  from.  You  knew  Shashi  that  I  know
that  your  hands  were  not  clean."

b)  "We  are  also  going  to  prove  Shashi  Tharoor  that  you  knew  Sunanda  Pushkar  was  lying  motionless  in  Room
No.307  since  about  7'o  clock  in  the  morning.  We  also  will  prove  today  Shashi  Tharoor  that  it's  a  damn  lie  that
Sunanda  Pushkar  asked  everybody  to  leave  Leela  Hotel.  You  asked  everybody  to  leave  Leela  Hotel  Shashi
Tharoor."

c)  "You  are  exposed  today  Shashi  Tharoor."

d)  "But  I  know  he  (Shashi  Tharoor)  is  a  Hypocrite,  Duplicitous  man."

e)  "Sunanda  wanted  to  speak  out  that  is  also  on  Sunanda  Murder  Tapes  today  and  it  is  proven  on  the  Sunanda
Murder  Tapes  that  she  was  stopped  forever  as  the  needle  of  suspicion  points  closer  and  closer  and  closer  to  the
inconsistencies  of  one  duplicitous  man  called  Shashi  Tharoor."

f)  "Well,  he  (ST)  is  an  unprincipled  criminal  masquerading  as  a  politician."

g)  "The  person  trying  to  throttle  her  (Late  Ms.  Sunanda  Pushkar)  is  Shashi  Tharoor.  I  mean  let's  be  clear  here,
you  know."

h)  "Don't  be  a  coward  Shashi  Tharoor."  "Come  on,  face  me  you  coward."

i)  "I  think  all  of  us  agree  that  as  of  now  the  nation  wants  to  know  why  Shashi  Tharoor  is  the  only  man  happy
with  the  way  the  Delhi  Police  is  unprogressing  the  case."

11.  He  pointed  out  that  not  a  single  allegation  had  been  made  by  the  investigating  authorities  against  the
plaintiff  and  the  plaintiff  had  not  even  been  implicated  or  named  as  an  accused  or  even  a  suspect  in  the  criminal
proceedings.  He  stated  that  the  investigation  into  the  death  of  the  deceased  was  still  in  progress  and  the
investigating  agency  was  yet  to  file  the  police  report/charge  sheet  under  Section  173  CPC.

12.  Learned  senior  counsel  for  plaintiff  further  stated  that  defendant  no.1  had  a  history  of  broadcasting  incorrect
and  unsubstantiated  news  reports  and  had  even  been  penalized  and  reprimanded  for  it  by  Indian  Regulatory
authorities  and  by  appropriate  International  Bodies.  Some  of  the  instances  of  the  misconduct  by  defendant  no.1
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mentioned  by  learned  senior  counsel  for  plaintiff  are  as  follows:-

a)  Justice  P.B.  Sawant  incident.

b)  Order  by  NBSA  regarding  debate  on  Kanimozhi  and  2-G  Scam.

c)  Leakage  of  secret  defence  letter.

d)  Order  by  NBSA  regarding  Jasleen  Kaur  incident.

e)  Order  by  NBSA  regarding  death  of  Sunanda  Pushkar.

f)  Order  by  Of-Com,  U.K.  for  biased  reporting.

13.  Learned  senior  counsel  for  the  plaintiff  stated  that  in  the  present  case  on  the  first  date  of  hearing,  i.e.,  29th
May,  2017,  the  plaintiff  did  not  press  for  any  interim  order  as  the  learned  senior  counsel  appearing  for  the
defendants  had  given  an  assurance  that  no  further  damning  and  defaming  comments  would  be  made.  Mr.  Salman
Khurshid  stated  that  the  assurance  worked  as  the  defendant  media  house  was  now  careful  in  how  it  reported
about  the  case  and  the  vitriol  displayed  earlier  against  the  plaintiff  was  now  missing  but,  he  stated,  some  of  its
reporters  were  not  exercising  the  same  care  while  tweeting.  He  also  pointed  out  that  in  their  reply  to  the  I.A.
No.  8809  of  2017,  the  defendants  had  denied  giving  any  such  assurance.  This,  according  to  him,  clearly
demonstrated  the  mala  fide  conduct  of  the  defendants.

14.  Learned  senior  counsel  for  the  plaintiff  submitted  that  in  Naveen  Jindal  Vs.  M/s.  Zee  Media  Corporation
Limited  &Anr.,  (2015)  219  DLT  605;  Sidhartha  Vashisht  Vs.  State  (NCT  of  Delhi),  AIR  2010  SC  235  the  Courts
have  held  that  the  power  to  order  restrain  of  publication  in  the  media  would  clearly  encompass  the  stage  when
the  criminal  case  against  the  accused  is  at  the  preliminary  enquiry  or  investigation  stage.  He  also  submitted  that
the  Court  deprecated  the  practice  of  the  Anchors  putting  leading  questions  to  panelists  in  order  to  elicit  a
specific  kind  of  response  against  Naveen  Jindal.  The  Court  categorically  rejected  the  argument  of  Zee  Media  that
the  public  is  interested  in  the  private  lives  of  public  figures  and  the  public  figures  should  be  open  to  such
criticism  and  remarks.  The  portion  of  the  judgment  in  the  case  of  Naveen  Jindal  Vs.  M/s.  Zee  Media  Corporation
Limited  &  Anr.,(Supra)  relied  upon  by  the  learned  counsel  for  plaintiff  is  reproduced  hereinbelow:-

"47.  The  nature  of  the  programme,  the  questions  and  observations  show  they  are  likely  to  prejudice  the  police
and  hamper  the  course  of  investigation/inquiry  which  is  being  conducted  by  the  police.  I  am  persuaded  to  come
to  this  conclusion  on  seeing  the  nature  of  questions  being  put  by  the  Anchor  in  various  TV  programmes.  As  an
example,  I  may  refer  to  the  questions  of  the  Anchor  in  asking  the  ASP  as  to  who  is  responsible  for  the  presumed
delay  i.e.  SSP  Rai  Garh,  IG  Police,  DG  Chhattisgarh,  Home  Secretary,  Home  Minister  or  the  Chief  Minister.
Another  example  is  an  observation  by  the  reporter  that  the  Women  Commission  and  the  police  have  maintained
silence.  Another  example  is  the  observation  what  the  High  Court  has  said  can  be  done  in  two  days  if  the  police
so  desire.  The  programmes  are  replete  with  such  questions/  observations.

48.  The  nature  of  questioning  done  by  the  reporters  of  defendants,  the  extent  of  coverage  being  done  by  the
defendants  does  show  that  an  attempt  is  being  prima  facie  made  to  prod  the  police  if  not  pressurize.  The  plaintiff
have  made  out  a  prima  facie  case.

49.  In  these  facts  would  the  plaintiff  be  entitled  to  an  injunction  to  restrain  the  defendants  from  publishing
reports  or  airing  reports  pertaining  to  the  allegations  which  are  pending  before  the  police  by  Mrs.  ABC.  Legal
position  as  explained  above  is  quite  clear.  Any  publication  which  gives  excessive  adverse  publicity  to  an  accused
or  which  is  likely  to  hamper  fair  trial  and  constitutes  an  interference  with  the  course  of  justice  could  be  a
ground  for  grant  of  injunction.  The  court  has  ample  inherent  power  to  restrain  publication  in  media  in  the  event
it  arrives  at  a  finding  that  the  said  publication  may  result  in  interference  with  the  administration  of  justice  or
would  be  against  the  principle  of  fair  trial  or  open  justice.

361



Dr. Shashi Tharoor V. Arnab Goswami & Another

Printed For: Naman Joshi 26-08-2020 On: 02:18:AM

50.  The  balance  of  convenience  is  in  favour  of  the  plaintiff.  Serious  prejudice  will  be  caused  to  plaintiff  in  case
injunction  is  not  granted.  Accordingly,  the  defendants  1  and  2,  their  associates  are  restrained  by  an  order  of
injunction  from  publishing  any  article  or  right-ups  or  telecasting  programmes  on  the  allegations  against  the
plaintiff  as  made  by  Mrs.  ABC  either  in  the  complaint  or  before  the  police,  till  the  time  the  police  completes  its
enquiry  and,  if  necessary,  investigation  and  files  an  appropriate  report/document  before  the  court.  The  injunction
passed  is  of  a  temporary  nature  and  is  applicable  only  till  the  police  completes  its  preliminary  enquiry  or  any
other  investigation  if  required  that  may  be  done  at  a  later  stage.  However,  the  defendants  are  free  to  report
about  the  court  cases  or  about  the  final  conclusion  of  the  police  in  the  course  of  preliminary  enquiry  covered
under  the  ambit  of  fair  reporting  on  the  basis  of  true,  correct  and  verified  information.  The  application  stands
disposed  of."

15.  Learned  senior  counsel  for  the  plaintiff  pointed  out  that  a  Coordinate  Bench  of  this  Court  in  Kartongen  Kemi
Och  Forvaltning  AB  &  Ors.  Vs.  State  through  CBI,  2004  (72)  DRJ  693  has  held  that  presenting  half-baked  and
presumptive  facets  of  investigation  involves  substantial  risk  to  the  fairness  of  the  trial.

16.  He  submitted  that  the  Supreme  Court  in  Sewakram  Sobhani  Vs.  R.K.  Karanjia,  Chief  Editor,  Weekly  Blitz
&Ors.,  (1981)  3  SCC  208  has  held  that  a  journalist  is  in  no  better  position  than  any  normal  citizen  and  a
journalist  has  no  special  privileges  attached  to  him.  According  to  him,  the  Supreme  Court  further  held  that  while
reporting  on  public  figures,  journalists  have  to  undertake  a  higher  degree  of  care,  circumspection  and
responsibility.

17.  In  view  of  the  aforesaid,  learned  senior  counsel  for  plaintiff  sought  for  an  appropriate  interim  injunction,
restraining  the  defendants  from  making  any  defamatory  allegations,  insinuations,  opinions,  casting  aspersions,
encouraging  third  parties  to  make  allegations  or  repeating  the  allegations  of  such  third  parties  etc.  about  the
plaintiff  in  relation  to  the  death  of  his  wife  which  is  under  investigation.

18.  Mr.  Salman  Khurshid  clarified  that  the  plaintiff  does  not  seek  a  blanket  gag  order  and  does  not  expect  the
defendants,  not  to  investigate/report  fairly  and  impartially  on  matter  of  public  importance  or  interest  and  on  true
and  established  facts  reported  by  Courts  of  law  or  police.  He,  however,  prayed  that  the  defendants  must  not
involve  in  rhetorical  assertions  and  the  defendants  must  respect  plaintiff's  'Right  to  be  left  alone'/'Right  to
Silence'.

19.  He  stated  that  since,  the  defendants  had  neither  regretted  nor  taken  back  the  allegations  made  over  such  a
long  period,  there  must  be  higher  level  of  restraint  even  in  reporting  third  party  statements  so  as  not  to
insinuate  against  the  plaintiff  by  associations.  He  also  prayed  that  the  defendants  must  explicitly  disassociate
themselves  from  veracity/authenticity  of  such  reports  by  inserting  a  disclaimer.  He  pointed  out  that  it  has  been
repeatedly  held  by  Courts  that  it  is  no  defence  to  say  that  the  defendant  heard  the  defamatory  remarks  from  a
third  party  and  was  merely  repeating  such  allegations.  According  to  him,  repeating  allegations  of  a  third  party
also  amounts  to  defamation.

ARGUMENTS  ON  BEHALF  OF  THE  DEFENDANTS

20.  Per  contra,  Mr.  Sandeep  Sethi,  learned  senior  counsel  for  the  defendants  stated  that  the  defendant  no.  1  is  a
journalist  of  considerable  repute  and  commanding  immense  respect.  He  pointed  out  that  the  defendant  no.  1  had
been  awarded  the  prestigious  Ramnath  Goenka  Award  for  excellence  in  journalism  among  other  awards  and  he
had  been  instrumental  in  breaking  many  stories  of  public  interest  such  as  the  Commonwealth  Games  scam;  the
Kargil  for  Profit  scam;  and  the  2G  scam.

21.  He  denied  that  the  defendant  no.  1  had  a  history  of  broadcasting  incorrect  and  unsubstantiated  news  reports.
He  stated  that  the  defendant  no.  1  has  been  a  fearless  journalist  and  reporter  and  the  incidents  cited  by  the
plaintiff  were  completely  unrelated  to  the  present  case  and  that  too  without  revealing  the  full  and  correct  facts.
His  response  to  the  incidents  highlighted  by  the  plaintiff  is  reproduced  hereinunder:-
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a)  Justice  P.B.  Sawant's  case  related  to  an  inadvertent  computer  error  by  which  his  photograph  was  displayed
instead  of  another  person's  during  a  news  story.  The  defendant  no.  1  had  apologized  to  Justice  P.B.  Sawant  on
behalf  of  the  broadcaster  for  this  inadvertent  error,  which  involved  no  human  interface  and  no  malice.  The
defendant  no.  1  did  not  have  any  role  in  relation  to  the  same.  The  matter  is  presently  pending  before  the
Bombay  High  Court.

b)  In  relation  to  the  NBSA  order  regarding  debate  on  Kanimozhi  and  2-G  scam,  the  action  was  initiated  against
the  broadcaster  and  not  against  the  defendant  no.  1  in  person.  No  specific  directions  were  passed  against  the
defendant  no.  1  in  the  order.  The  matter  related  to  reporting  court  proceedings  in  pending  criminal  trials.  The
defendant  no.  1  broke  the  story  on  the  2G  Scam  in  November  2010.

c)  No  specific  direction  was  passed  against  the  defendant  no.  1  with  regard  to  alleged  leakage  of  a  secret
defence  letter  as  the  complaint  was  against  the  broadcaster.  The  plaintiff  has  suppressed  that  three  NBA  member
channels,  i.e.,  CNN  IBN,  Times  Now  and  NDTV  had  carried  news  reports  on  the  alleged  leak  based  on  a  news
report  by  the  Press  Trust  of  India.  The  NBSA  merely  issued  a  warning  to  all  the  channels.

d)  Defendant  no.  1  was  not  the  reporter  in  the  programme  regarding  Jasleen  Kaur.  It  was  an  interview  by  a
Times  Now  reporter  Ms.  Pooja.  No  directions  or  observations  were  made  against  the  defendant  no.  1.

e)  Mr.  Sharad  Shah  who  had  time  and  again  singled  out  Times  Now  had  filed  the  said  complaint  with  regard  to
Sunanda  Pushkar  case.  No  specific  directions  or  strictures  were  passed  against  the  defendant  no.  1.  The  subject
matter  of  the  programme  was  covered  by  the  national  media  and  a  comparative  statement  with  other  channels
was  given  to  the  NBSA.  NBSA  closed  the  complaint  by  advising  the  broadcaster  to  exercise  care  and  caution
while  reporting  about  matters  under  investigation  and  also  decided  to  draw  up  guidelines  for  reporting  matters
under  investigation.

f)  The  Order  by  Of-Com,  U.K.  is  not  at  all  relevant  to  the  present  matter.  The  incident  was  a  debate  on  militants,
Sayed  Salauddin  and  Hafiz  Sayed.  Pakistan  blacked  out  Home  Minister  Rajnath  Singh's  address  at  the  SAARC
Home  Ministers'  meet  in  Islamabad.  The  defendant  no.  1  debated  on  Mr.  Nawaz  Sharif  using  his  U.N.  Speech  to
describe  Burhan  Wani  as  a  peace  icon.  He  stated  that  the  defendant  no.  1  had  only  exposed  the  hypocrisy  of  the
pro-Pakistan  brigade  in  India.

22.  Mr.  Sandeep  Sethi  contended  that  the  plaintiff,  an  elected  representative  of  the  people,  was  expected  to  set
examples  of  impeccable  standards  of  propriety  and  a  high  degree  of  transparency,  accountability  and  morality.  He
stated  that  the  safety  of  common  man  was  of  grave  public  concern,  especially  given  the  mysterious  death  of  the
deceased  in  a  secured  five-star  hotel,  which  sent  across  a  chilling  message  and  hence  warranted  media  coverage.

23.  He  emphasised  that  the  defendants'  news  reports  had  highlighted  fresh  evidence  in  relation  to  the  deceased's
death  on  17th  January,  2014  and  pointed  out  serious  irregularities  and  unusual  delay  in  concluding  the  police
investigation.  He  laid  stress  on  Delhi  Police  file  noting  which  highlighted  glaring  shortcomings  in  investigation.

24.  Mr.  Sandeep  Sethi  stated  that  there  were  the  following  material  omissions  and  inconsistencies  in  the  Police
statements  given  by  plaintiff  and  Mr.  Narayan,  Personal  Assistant  to  the  plaintiff  and  deceased,  as  well  as,  the
telephonic  conversions  between  Republic  TV  reporter  (Ms.  Prema  Sridevi)  and  the  deceased  :-

(i)  Plaintiff  and  Mr.  Narayan  in  their  police  statements  had  not  mentioned  that  the  plaintiff  had  returned  to  Hotel
Leela  Palace  on  the  date  of  death  of  deceased,  whereas  Mr.  Narayan  in  the  telephonic  conversions  had  mentioned
that  the  plaintiff  had  come  to  the  Hotel.

(ii)  Plaintiff  in  his  police  statement  had  mentioned  that  deceased  was  admitted  to  KIMS  on  12th  January,  2014,
inter  alia,  for  suspected  lupus,  a  fact  which  was  also  mentioned  in  letter  dated  12th  February,  2014  by  Dr.  Anil
Gupta  of  Dubai,  family  friend  of  deceased,  but  the  AIIMS  report  mentioned  that  she  was  not  having  lupus  and
KIMS  report  mentioned  that  deceased  was  hemodynamically  stable  when  discharged.
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(iii)  Plaintiff  in  his  police  statement  had  mentioned  that  he  and  deceased  had  a  minor  argument  and  deceased
became  calm  at  2  A.M.  on  the  date  of  death  of  deceased,  whereas  Mr.  Narayan  in  his  police  statement
mentioned  that  plaintiff  and  deceased  had  fought  till  6.30  A.M.  and  in  his  telephonic  conversation  with  Ms.
Prema,  Mr.  Narayan  confirmed  that  deceased  was  awake  till  6.30  A.M.

(iv)  The  recorded  telephonic  conversations  showed  that  the  deceased  wanted  to  speak  about  herself  to  Ms.  Prema.
Mr.  Narayan  stated  to  Ms.  Prema  that  plaintiff  was  stopping  the  deceased  from  speaking  to  the  press  and  Ms.
Prema  and  that  deceased  had  messaged  Ms.  Prema  at  4.10  A.M.  on  the  date  of  her  death  to  see  her.

25.  Mr.  Sethi  suggested  that  the  scene  of  crime  had  been  compromised.  He  referred  to  the  statement  of  Rajan
Rao,  who  was  an  alleged  friend  of  plaintiff  and  Vikas  Ahlawat,  his  OSD,  to  show  that  he  admitted  visiting  the
place  of  occurrence  on  17th  January,  2014  immediately  after  the  demise  of  Ms.  Sunanda  Pushkar.

26.  Mr.  Sandeep  Sethi  emphasised  that  Dr.  Sudhir  Gupta,  (Professor  &  HOD,  AIIMS,  who  had  performed  autopsy
on  the  deceased)  in  interviews  given  to  the  defendants  on  9th  May,  2017  and  31st  July,  2017  had  stated  that  he
was  under  tremendous  political  pressure  to  pass-off  the  death  of  deceased  as  natural  and  the  said  fact  had  also
been  recorded  in  his  police  statement.

27.  Mr.  Sandeep  Sethi  stated  that  the  fact  that  the  plaintiff  had  tried  to  bring  to  the  notice  of  AIIMS  the
contents  of  email  dated  26th  January,  2014  sent  by  one  Dr.  Rajeev  Bhasin  that  as  the  deceased  did  not  have  food
for  over  three  days  and  only  had  coconut  water,  the  same  could  have  slowed  down  her  heart  rate  and  if  the
deceased  took  Alprax,  it  could  have  contributed  to  the  slowing  down  of  her  heart  rate  and  made  it  difficult  for
her  to  call  for  help  was  suspicious.

28.  Mr.  Sandeep  Sethi  contended  that  the  impugned  stories  aired  by  the  defendants  were  true  and  asserted  that
the  defendants  would  plead  and  prove  the  allegations  therein.

29.  He  stated  that  the  nine  remarks  highlighted  by  the  plaintiff's  senior  counsel  were  not  derogatory.  He  stated
that  the  plaintiff  had  handpicked  and  had  selectively  quoted  them  without  providing  the  context.  The  relevant
portion  of  the  tabular  chart  tendered  by  learned  senior  counsel  for  the  defendants  is  reproduced  hereinbelow:-

Sl.  No.ParticularsResponse

1.ShashiTharoor  your  game  is  up.  Come  out  now,  wherever  you  are  hiding  from.  Shashi  Tharoor  I  have  the
pleasure  of  informing  you  that  every  conversation  of  your  Man  Friday  has  been  recorded  Shashi  Tharoor.  You
knew  Shashi  that  I  know  that  your  hands  were  not  clean.  Today  I  have  started  an  independent  channel.  Till  now
you  could  have  tried  to  put  pressure  here  there.  Tried  your  usual  dirty  tricks.  (Page  48  of  Plaint)As  per  the
transcript  at  p.  48  of  the  plaint,  the  word  whoever  was  used  in  place  of  wherever  as  mentioned  above.

The  Advocates  for  Plaintiff  have  omitted  to  mention  the  portions  mentioned  in  red  font,  which  were  mentioned  in
the  broadcast  and  which  point  out  that  there  was  basis  and  material  based  on  which  the  said  comment  were
made.

The  said  comments  were  made  as  the  Defendant  No.  1  had  started  an  independent  channel  from  6  May  2017  and
there  was  significant  evidence  in  the  form  of  AIIMS  report,  KIMS  report,  taped  conversations  which  pointed  out
omissions  and  inconsistencies  in  the  version  emanating  from  the  said  material  and  the  version  put  forth  by  the
plaintiff  and  his  Man  Friday,  Narayan  Singh  as  elaborated  in  Para  no.  41  to  49  at  p.  159  to  170  of  the  WS  filed
on  behalf  of  Defendant  No.  1  in  Part  I  Vol.  2.

2.We  are  going  to  prove  Shashi  Tharoor  that  you  knew  Sunanda  Pushkar  was  lying  motionless  in  room  no  307
since  about  7  o'clock  in  the  morning  and  6  o'clock  in  the  evening  and  I  have  a  phone  conversation  Shashi
Tharoor,  in  which  you  say  and  he  says  he  is  desperately  calling  you  and  saying  to  you  she  is  not  waking  up  and
you  are  saying  "don't  disturb  her,  let  her  sleep."  Was  that  out  of  concern  or  something  else  Shashi  Tharoor?  We
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also  will  prove  today  Shashi  Tharoor  that  it's  a  damn  lie  that  Sunanda  Pushkar  asked  everybody  to  leave  the
Leela  Hotel.  You  asked  everybody  to  leave  Leela  Hotel  Shashi  Tharoor.  (Page  49  of  Plaint)The  portion  mentioned
in  red  font  has  been  omitted  by  the  Advocates  for  the  Plaintiff.  The  said  portion  was  also  used  in  the  broadcast.

The  said  comments  were  made  in  light  of  the  facts  emanating  from  the  conversion  between  Man  Friday,  Narayan
Singh  and  Prema  Sridevi  in  Tape  16  at  p.  278  of  documents  enclosed  with  WS  of  Defendant  no.  1  in  Part  III
Vol.  4  and  Tape  18  at  p.  280  of  documents  enclosed  with  WS  of  Defendant  no.  1  in  Part  III  Vol.  4  which  is  as
follows:-

TAPE  16

NARAYAN  –  Hello

PREMA  SRIDEVI  -  Hello  NARAYAN  -  Yes  madam

PREMA  SRIDEVI  -  Did  she  wake  up?  NARAYAN  -  We  are  waking  her  up.  It's  been  a  while  so  we're  going  to  call
sir  and  ask  if  we  can  wake  her  up.

PREMA  SRIDEVI  -  What?  NARAYAN  -  Madam  is  still  sleeping  as  of  now  and  so  I  am  taking  sir's  permission  to
wake  her  up.  And  am  waking  her  up.

PREMA  SRIDEVI  -  From  which  sir?

NARAYAN  -  Tharoor  sir.  PREMA  SRIDEVI  -  Where  is  Tharoor  sir?

NARAYAN  -  He  is  outside?  PREMA  SRIDEVI  -  Is  he  coming?

NARAYAN  -  I  don't  know  as  of  now  but  will  call  and  tell  you.

PREMA  SRIDEVI  -  Don't  tell  him  anything  about  what  is  happening  downstairs.  Then  he  won't  let  her  speak.

CALL  ENDS

TAPE  18

NARARYAN  :  Hello

PREMA  SRIDEVI:  Hello

NARAYAN:  Yes  madam  PREMA  SRIDEVI:  Narayan,  it's  5  pm.  NARAYAN:  Madam  what  do  I  tell  you?

How  do  I  tell  you?  What  do  we  do?

PREMA  SRIDEVI  -  Is  she  still  sleeping?  NARAYAN:  Yes  she  is  PREMA  SRIDEVI:  She's  has  been  sleeping  from
6.30  in  the  morning?

(Long  pause)

NARAYAN:  Not  sure  when  she  slept?

We  are  asking  sir  if  we  should  wake  her  up  but  he  is  saying  not  to  wake  her  up  and  to  let  her  sleep.  So,  we
messaged  boss  asking  when  he  is  coming.
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PREMA  SRIDEVI:  Which  room  are  you  guys  in?  NARAYAN:  307

PREMA  SRIDEVI:  So  you  guys  also  have  space  to  sleep  there?

NARAYAN:  Outside,  there  is  a  verandah.  We  had  slept  there.

PREMA  SRIDEVI:  What  is  the  scene  now?

NARAYAN:  What?

PREMA  SRIDEVI:  What  is  the  scene?

NARAYAN:  What?

PREMA  SRIDEVI:  What  is  the  scene?

NARAYAN:  As  of  now  she  is  still  sleep  CALLS  ENDS

3.You  are  exposed  today  Shashi  Tharoor....(Page  50  of  plaint)The  said  comments  were  made  based  on  the
suspicious  facts  emanating  from  the  taped  conversations  between  deceased,  Republic  TV  reporter,  Prema  Sridevi
and  plaintiff's  man  Friday  i.e.  Narayan  Singh.

4.But  I  know  he  (Shashi  Tharoor)  is  a  hypocrite,  duplicitous  man.  He  is  not  going  to  do  any  of  it.  "His  wife  is
found  dead  in  a  Hotel  room.  The  investigation  leades  nowhere  in  3  years  3  months  22  days  later  and  all  that
Shashi  Tharoor  can  think  about  right  now  is  for  his  Twitter  Tweet  is  about  the  encouragement  to  budding  poets.

(Page  52  of  plaint)The  portion  highlighted  in  red  font  has  been  omitted  by  the  Advocates  for  the  plaintiff.  The
said  portion  was  also  used  in  the  broadcast.

As  per  the  transcript  of  broadcast  mentioned  at  p.  52  of  Plaint,  the  word  MAN  was  not  used  in  the  broadcast.
The  portion  highlighted  in  red  font  has  been  omitted  by  the  Advocates  for  the  Plaintiff.

The  said  comments  were  made  by  Defendant  No.  1  to  express  his  surprise  and  anguish  that  despite  the
investigative  authorities  making  no  head  way  in  the  matter,  the  Plaintiff  did  not  seem  to  be  concerned  about  the
same.

5.For  every  question  we  ever  asked  on  Tharoor,  we  were  told  to  believe  all  was  well.  The  fact  is  that  all  was  far
from  well.  Sunanda  wanted  to  speak  out  that  is  also  on  Sunanda  Murder  Tapes  today  and  it  is  proven  on  the
Sunanda  Murder  Tapes  that  she  was  stopped  forever  as  the  needle  of  suspicion  points  closer  and  closer  and
closer  to  the  inconsistencies  of  one  duplicitous  man  called  Shashi  Tharoor.  I  have  just  five  questions  for  him
tonight....  (Page  54-55  of  Plaint)The  portion  highlighted  in  red  font  has  been  omitted  by  the  Advocates  for  the
Plaintiff.  The  said  portion  was  also  used  in  the  broadcast.

The  said  comments  were  made  based  on  the  facts  emanating  from  Tape  1  at  p.  261  of  documents  enclosed  with
the  WS  of  Defendant  No.  1  in  Part  III  Vol.  4.  The  said  conversion  happened  on  16  January  2017.

TAPE  1

Phone  rings  twice

Sunanda  Pushkar  answers  call

PREMA  SRIDEVI:  Hello

366



Dr. Shashi Tharoor V. Arnab Goswami & Another

Printed For: Naman Joshi 26-08-2020 On: 02:18:AM

SUNANDA  PUSHKAR:  Hello  (in  a  muffled  voice)

PREMA  SRIDEVI:  Am  I  talking  to  Sunanda  Pushkar?

SUNANDA  PUSHKAR:  Yes  (in  a  muffled  voice)

PREMA  SRIDEVI:  Hi  Sunanda,  this  is  Prema  Sridevi  calling  from  TIMES  NOW.  Basically,  Arnab  had  given  me
your  number  and  he  wanted  me  to  talk  to  you.

SUNANDA  PUSHKAR:  Can  you  hear  me?  Connect  him.

PREMA  SRIDEVI:  I  am  actually  near  the  Leela  Hotel.  I  wanted  to  meet  you.

SUNANDA  PUSHKAR:  No,  I  am  actually  very  sick.  I  just  rushed  from  the  hospital  and  there's  pest  control  going
on  at  home.  So  I  am  really  sick.

PREMA  SRIDEVI:  Ok.  Errrm.  I  am  so  sorry  to  hear  that.  Are  you  at  the  Leela  now?  Or  are  you.....

SUNANDA  PUSHKAR:  I  am  at  the  Leela  now  darling  (unclear)

PREMA  SRIDEVI:  Can  I  just  drop  in  for  some  time?  Because  he  (Arnab)  wanted  me  to  meet  you  and  talk  to  you
for  some  time.

SUNANDA  PUSHKAR:  Yes,  yes.  I  would  like  to  talk  about  it  myself.

PREMA  SRIDEVI:  Yes....err.....I.....  I'll  just  come  in.  Where  exactly  are  you?  Which  floor?

SUNANDA  PUSHKAR:  I  am  on  the  9th  floor.

PREMA  SRIDEVI:  9th  floor.  Ok  ok.  I'll  be  there.

SUNANDA  PUSHKAR:  What  time?

PREMA  SRIDEVI:  I'm  just  right  outside  Leela.  I'll  hardly  take  10  minutes.

SUNANDA  PUSHKAR:  Ok

PREMA  SRIDEVI:  Ok.Bye

6.....Now  we  are  told  that  he  is  putting  out  a  tweet  and  he  is  'It's  an  exasperating  farrago  of  distortions,
misrepresentations  and  outright  lies  being  broadcast  by  an  unprincipled  showman  masquerading  as  a  journalist.
Well  he  is  an  unprincipled  criminal  masquerading  as  a  politician.

He  also  said  that  'I  am  angered  that  someone  would  exploit  a  human  tragedy  for  personal  gains  and  TRPs.'

Shashi  Tharoor  I  am  also  equally  angered  that  you  are  not  interested  in  how  your  wife  was  killed  and  I  am  also
angered  that  you  knew  that  she  was  in  Room  307  and  that  you  knew  that  a  person  who  was  dead  could  not
have  moved  to  345  and  I  am  angered  today  equally  angered  and  more  angered  that  a  duplicitous  person  like  you
would  not  have  the  sense  to  question  how  a  person  who  was  dead  and  how  that  person  who  happened  to  be
your  own  wife  had  walked  from  one  room  to  another  and  I  am  equally  angered  today  that  Shashi  Tharoor  you
lied  and  you  didn't  have  the  temerity  or  the  decency  to  tell  everyone  or  anyone  that  you  went  back  to  the  hotel
to  meet  your  wife  and  it  is  also  true  that  all  of  these  facts  have  been  put  by  your  Personal  Assistant.  (Page
58-59  of  Plaint).The  portion  highlighted  in  red  font  has  been  omitted  by  the  Advocates  for  the  Plaintiff.  The  said
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portion  was  also  used  in  the  broadcast.

The  said  comments  were  made  after  the  Plaintiff  had  put  out  a  tweet  at  9.18  P.M.  on  8  May  2017  against  the
Defendant  No.  1,  which  read  as:  "Exasperating  farrago  of  distortions,  misrepresentations  &  outright  lies  being
broadcast  by  an  unprincipled  showman  masquerading  as  a  journalist"  and  in  response  to  another  tweet  put  out  by
the  Plaintiff  on  8  May  2017,  which  read  as,:  "I  am  angered  that  someone  would  exploit  a  human  tragedy  for
personal  gains  &  TRPs.  I  challenge  him  to  prove  his  false  claims  in  a  court  of  law."

7.....Im  so  amazed.  Im  so  amazed.  She  is  saying  she  is  feeling  sick.  She  was  not  saying  that  she  was  sick  enough
of  dying.  For  God's  sake  don't  be  ridiculous  now.  And  she  says  in  one  phone  call  in  fact  that  if  you  remember
the  conversation  there  Smrita,  when  she  says  that  Arnab  has  asked  me  to  speak  to  you  she  actually  says  connect
him  on  the  line  she  is  that  keen  on  give  us  story  and  she  says  where  are  you?  How  often,  you've  been  a
journalist  for  more  than  2  decades  Smrita.  When  does  the  person  say  when  are  you  going  to  come?  When  the
person  is  really  keen  to  be  saying  something.  The  person  trying  to  throttle  her  (late  Mrs.  Sunanda  Pushkar)  is
Shashi  Tharoor.  I  mean  let's  be  clear  there,  you  know.  (Page  64  of  Plaint)The  portion  highlighted  in  red  font  has
been  omitted  by  the  Advocates  for  the  Plaintiff.  The  said  portion  was  also  used  in  the  broadcast.

The  said  facts  were  mentioned  by  the  Defendant  No.  1  based  on  the  facts  emanating  from  Tape  1  at  p.  261  of
documents  enclosed  with  the  WS  in  Part  III  Vol.  4,  as  mentioned  in  serial  no.  11  above  and  Tape  15  at  p.  277
of  documents  enclosed  with  WS  of  Defendant  no.  1  in  Part  III  Vol.  4,  as  mentioned  in  serial  no.  8  above.

8.....How  can  a  lady  who  is  lying  motionless  or  sleeping  or  not  even  responding  tell  somebody  to  go  and  get  her
clothes?  How  is  that  possible  Shashi  Tharoor?  Tell  me  now.  Answer  my  question?  Don't  be  a  coward  Shashi
Tharoor....  (Page  79  of  Plaint)The  said  comments  were  made  as  despite  being  called  upon  by  the  Defendant  No.  1
to  present  his  side  of  the  story,  the  Plaintiff  had  failed  to  do  the  same.

9.....Is  it  possible  that  you  went  through  your  testimony  in  three  lines?  ....How  can  you  describe  what  happened  in
seventy  two  hours  in  three  lines?  I  have  your  testimony.  You  mentioned  14,  15,  16,  17  and  there  are  four  quick
lines  Shashi  Tharoor  and  here  it  is  Shashi  Tharoor...  Come  on  face  me  you  coward.  (Page  80  of  Plaint)The  said
comments  were  made  in  relation  to  the  testimony  given  by  the  Plaintiff  to  the  Delhi  Police  as  mentioned  at  p.
200  of  the  documents  enclosed  with  WS  of  Defendant  No.  1  in  Part  III  Vol.  IV.

10.I  think  all  of  us  agree  that  as  of  now  the  nation  wants  to  know  Why  Shashi  Tharoor  is  the  only  man  happy
with  the  way  the  Delhi  Police  is  unprogressing  the  case.  [Stated  in  the  broadcast  dated  4  September  2017]  (Page
34  of  I.A.  8809  of  2017).The  said  comments  were  made  by  the  Defendant  No.  1  to  express  his  surprise  and
anguish  that  despite  the  investigative  authorities  having  made  no  head  way  in  the  matter,  the  Plaintiff  did  not
seem  to  be  concerned  about  the  same.

30. Mr.  Sandeep  Sethi  stated  that  the  plaintiff  had  sought  to  selectively  target  the  defendants  as  the  murder  of
the  deceased  was  widely  reported  by  several  media  houses  and  the  plaintiff  having  acquiesced  to  the  same  cannot
singularly  target  the  defendants  for  reporting  the  death  of  deceased  as  a  case  of  murder.

31. Learned  senior  counsel  for  the  defendants  stated  that  the  plaintiff  harboured  personal  animosity  against  the
defendants  since  2010,  as  defendant  no.  1  had  probed  the  alleged  misuse  of  office  by  the  plaintiff  to  ensure  that
INR  70  crores,  equivalent  to  19%  equity  in  a  IPL  Kochi  franchise  was  paid  to  the  deceased  consequent  to  which
the  plaintiff  was  reportedly  asked  to  resign.

32. Mr.  Sandeep  Sethi  stated  that  the  defendant  no.  1  had  been  cautious  and  had  acted  as  per  statement  made
by  him  while  reporting  the  death  of  deceased.  In  support  of  his  contention,  he  referred  to  the  following  remarks
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of  the  defendant  no.  1  made  in  various  broadcasts  dated-  (8  May  2017)-".....And  the  fact  is  why  is  Shashi  Tharoor
so  disturbed?  Have  we  said  that  he  has  carried  out  the  murder?  No....",(13  May  2017)  ".....I'm  not  saying  that
he's  the  killer.  I'm  not  saying  he's  the  murderer.  I'm  not  saying  he's  the  chief  conspirator"  (31  July  2017)  "Now
viewers,  I  am  not  concluding,  I  am  not  making  any  inference.  I  am  not  saying  who  the  murderer  is  or  the  main
conspirator  behind  the  Sunanda  murder  is,  at  least  not  yet...."

33.  Mr.  Sandeep  Sethi  emphasised  that  the  plaintiff  was  deliberately  misconstruing  and  giving  colour  to  the
statement  made  by  him  which  was  given  in  good  faith  and  also  acted  upon  by  the  defendants  as  repeatedly
acknowledged  by  learned  senior  counsel  for  the  plaintiff.  According  to  him,  since  the  assurance  had  been  acted
upon,  and  since  the  plaintiff  also  accepted  the  same,  nothing  remained  in  the  injunction  applications.

AFTER  ARGUMENTS  HAD  CONCLUDED,  A  COPY  OF  THE  DIVISION  BENCH  JUDGEMENT  IN  THE  CASE  OF
SUBRAMANIAN  SWAMY  &  ANR.  VS.  DELHI  POLICE  &  ORS  HANDED  OVER

34.  After  the  arguments  had  concluded,  Mr.  Salman  Khurshid,  learned  senior  counsel  for  plaintiff  mentioned  the
matter  and  handed  over  a  photocopy  of  the  Division  Bench  judgment  dated  26th  October,  2017  passed  in  the
case  of  Subramanian  Swamy  &  Anr.  Vs.  Delhi  Police  &  Ors,  W.P.(Crl)  1938/2017.  By  the  said  judgment,  a  Division
Bench  of  this  Court  dismissed  Dr.  Swamy’s  Public  Interest  Litigation  seeking  constitution  of  a  Special  Investigation
Team  (SIT)  to  investigate  the  murder  of  Ms.  Sunanda  Pushkar  on  the  ground  that  there  were  no  rare  and
compelled  circumstances  warranting  such  a  direction.  The  Division  Bench  in  the  aforesaid  order  also  pointed  out
that  a  previous  writ  petition  being  W.P.(C)  769/2015  seeking  similar  relief  had  already  been  dismissed.

COURT’S  REASONING

FREEDOM  OF  EXPRESSION  INCLUDES  THE  FREEDOM  OF  THE  MEDIA  AND  CONSTITUTES  ONE  OF  THE
ESSENTIAL  FOUNDATIONS  OF  OUR  DEMOCRATIC  SOCIETY.

35.  Having  heard  learned  counsel  for  parties,  this  Court  is  of  the  view  that  Freedom  of  Expression  and
Democracy  are  the  cornerstone  of  our  Constitution.  The  Constitution  framers  were  of  the  opinion  that  a  well
informed  citizenry  would  govern  itself  better.  The  reality  of  open  and  free  public  discussion  and  debate  was
considered  central  to  the  operation  of  our  democracy.  In  fact,  freedom  of  expression  as  defined  in  Article  19  of
the  Constitution  does  not  specifically  mention  freedom  of  press,  but  the  Supreme  Court  in  a  catena  of  cases  has
held  that  freedom  of  the  media  is  included  in  Article  19(1)(a)  and  constitutes  one  of  the  essential  foundations  of
our  democratic  society  [See:  Indian  Express  Newspaper  (Bombay)  (P)  Ltd.  Vs.  Union  of  India,  (1985)  1  SCC  641].

THE  CONSTITUTIONAL  GUARANTEE  OF  FREE  SPEECH  DOES  NOT  CONFER  A  RIGHT  TO  DEFAME  PERSONS

36.  The  Constitutional  guarantee  of  free  speech  does  not  confer  a  right  to  defame  persons  and  harm  their
reputations  by  false  and  baseless  allegations  and  by  innuendoes  and  insinuations.  Shakespeare  aptly  summed  up
the  importance  of  one?s  reputation  and  good  name  as  under:-

"Good  name  in  man  and  woman,  dear  my  lord,

Is  the  immediate  jewel  of  their  souls.

Who  steals  my  purse  steals  trash....

But  he  that  filches  from  me  my  good  name

Robs  me  of  that  which  not  enriches  him,

And  makes  me  poor  indeed.”
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37.  In  India  there  can  be  criminal  prosecution  for  defamation  with  imprisonment  for  up  to  two  years  and  a  fine.
There  is  also  the  civil  remedy  of  damages  for  defamation.

THERE  IS  NEED  TO  STRIKE  A  BALANCE  BETWEEN  THE  COMPETING  RIGHTS.

38.  Thus,  while  free  speech  is  a  fundamental  right,  such  right  is  neither  untrammeled  nor  superior  to  other
fundamental  rights  in  the  Constitution.  It  is  hemmed  in  by  restrictions  in  Article  19(2).  Other  rights,  such  as  the
right  to  fair  trial,  may  be  antithetical  to  it  in  several  instances.  There  is  need  to  strike  a  balance  between  the
competing  rights.

39.  The  Apex  Court  while  upholding  the  constitutional  validity  of  Sections  499  and  500  IPC  in  Subramanian
Swamy  Vs.  Union  of  India,  Ministry  of  Law  and  Others,  (2016)  7  SCC  221  has  held  as  under:-

“195.  One  cannot  be  unmindful  that  right  to  freedom  of  speech  and  expression  is  a  highly  valued  and  cherished
right  but  the  Constitution  conceives  of  reasonable  restriction.  In  that  context  criminal  defamation  which  is  in
existence  in  the  form  of  Sections  499  and  500  IPC  is  not  a  restriction  on  free  speech  that  can  be  characterised
as  disproportionate.  Right  to  free  speech  cannot  mean  that  a  citizen  can  defame  the  other.  Protection  of
reputation  is  a  fundamental  right.  It  is  also  a  human  right.  Cumulatively  it  serves  the  social  interest.  Thus,  we
are  unable  to  accept  that  provisions  relating  to  criminal  defamation  are  not  saved  by  doctrine  of  proportionality
because  it  determines  a  limit  which  is  not  impermissible  within  the  criterion  of  reasonable  restriction.  It  has  been
held  in  D.C.  Saxena  v.  Chief  Justice  of  India  [D.C.  Saxena  v.  Chief  Justice  of  India,  (1996)  5  SCC  216]  ,  though
in  a  different  context,  that  if  maintenance  of  democracy  is  the  foundation  for  free  speech,  society  equally  is
entitled  to  regulate  freedom  of  speech  or  expression  by  democratic  action.  The  reason  is  obvious  viz.  that  society
accepts  free  speech  and  expression  and  also  puts  limits  on  the  right  of  the  majority.  Interest  of  the  people
involved  in  the  acts  of  expression  should  be  looked  at  not  only  from  the  perspective  of  the  speaker  but  also  the
place  at  which  he  speaks,  the  scenario,  the  audience,  the  reaction  of  the  publication,  the  purpose  of  the  speech
and  the  place  and  the  forum  in  which  the  citizen  exercises  his  freedom  of  speech  and  expression.  The  Court  had
further  observed  that  the  State  has  legitimate  interest,  therefore,  to  regulate  the  freedom  of  speech  and
expression  which  liberty  represents  the  limits  of  the  duty  of  restraint  on  speech  or  expression  not  to  utter
defamatory  or  libellous  speech  or  expression.  There  is  a  correlative  duty  not  to  interfere  with  the  liberty  of
others.  Each  is  entitled  to  dignity  of  person  and  of  reputation.  Nobody  has  a  right  to  denigrate  others'  right  to
person  or  reputation.”

40.  In  the  case  of  Surya  Prakash  Khatri  Vs.  Madhu  Trehan,  2001  (92)  DLT  a  Full  Bench  of  this  Court  has  held
as  under:-

"23.  It  is  thus  needless  to  emphasise  that  a  free  and  healthy  press  is  indispensable  to  the  functioning  of  a  true
democracy.  In  a  democratic  set  up  there  has  to  be  an  active  and  intelligent  participation  of  the  people  in  all
spheres  and  affairs  of  their  community  as  well  as  the  State.  It  is  their  right  to  be  kept  informed  about  current
political,  social,  economic  and  cultural  life  as  well  as  the  burning  topics  and  important  issues  of  the  day  in  order
to  enable  them  to  consider  and  form  broad  opinion  about  the  same  and  the  way  in  which  they  are  being
managed,  tackled  and  administered  by  the  Government  and  its  functionaries.  To  achieve  this  objective  the  people
need  a  clear  and  truthful  account  of  events,  so  that  they  may  form  their  own  opinion  and  offer  their  own
comments  and  viewpoints  on  such  matters  and  issues  and  select  their  further  course  of  action.  The  primary
function,  therefore,  of  the  press  is  to  provide  comprehensive  and  objective  information  of  all  aspects  of  the
country's  political,  social,  economic  and  cultural  life.  It  has  an  educative  and  mobilising  role  to  play.  It  plays  an
important  role  in  moulding  public  opinion  and  can  be  an  instrument  of  social  change.  It  may  be  pointed  out  here
that  Mahatma  Gandhi  in  his  autobiography  has  stated  that  one  of  the  objectives  of  the  newspaper  is  to
understand  the  proper  feelings  of  the  people  and  give  expression  to  it;  another  is  to  arouse  among  the  people
certain  desirable  sentiments;  and  the  third  is  to  fearlessly  express  popular  defects.  It  therefore  turns  out  that  the
press  should  have  the  right  to  present  anything  which  it  thinks  fit  for  publication.  But  it  has  to  be  remembered
that  this  freedom  of  press  is  not  absolute,  unlimited  and  unfettered  at  all  times  and  in  all  circumstances  as  giving
an  unrestricted  freedom  of  speech  and  expression  would  amount  to  an  uncontrolled  license.  If  it  were  wholly  free

370



Dr. Shashi Tharoor V. Arnab Goswami & Another

Printed For: Naman Joshi 26-08-2020 On: 02:18:AM

even  from  reasonable  restraints  it  would  lead  to  disorder  and  anarchy.  The  freedom  is  not  to  be  misunderstood  as
to  be  a  press  free  to  disregard  its  duty  to  be  responsible.  In  fact,  the  element  of  responsibility  must  be  present
in  the  conscience  of  the  journalists.  In  an  organized  society,  the  rights  of  the  press  have  to  be  recognised  with
its  duties  and  responsibilities  towards  the  society.  Public  order,  decency,  morality  and  such  other  things  must  be
safeguarded.  The  protective  cover  of  press  freedom  must  not  be  thrown  open  for  wrong  doings.  If  a  newspaper
publishes  what  is  improper,  mischievously  false  or  illegal  and  abuses  its  liberty  it  must  be  punished  by  Court  of
law.  (See.  In  re  Harijai  Singh  and  another,  AIR  1997  SC  73).  The  editor  of  a  newspaper  or  a  journal  has  a
greater  responsibility  to  guard  against  untruthful  news  and  publications  for  the  simple  reasons  that  his  utterances
have  a  far  greater  circulation  and  impact  than  the  utterances  of  an  individual  and  by  reason  of  their  appearing  in
print,  they  are  likely  to  be  believed  by  the  ignorant.  That  being  so,  certain  restrictions  are  essential  even  for
preservation  of  the  freedom  of  the  press  itself.  To  quote  from  the  report  of  Mons  Lopez  to  the  Economic  and
Social  Council  of  the  United  Nations"  If  it  is  true  that  human  progress  is  impossible  without  freedom,  then  it  is
no  less  true  that  ordinary  human  progress  is  impossible  without  a  measure  of  regulation  and  discipline.  It  is  the
duty  of  a  true  and  responsible  journalist  to  strive  to  inform  the  people  with  accurate  and  impartial  presentation
of  news  and  their  views  after  dispassionate  evaluation  of  the  facts  and  information  received  by  them  and  to  be
published  as  a  news  item.  The  presentation  of  the  news  should  be  truthful,  objective  and  comprehensive  without
any  false  and  distorted  expression."

41. This  Court  is  of  the  opinion  that  it  is  the  function  and  right  of  the  media  to  gather  and  convey  information
to  the  public  and  to  comment  on  the  administration  of  justice,  including  cases  before,  during  and  after  trial,
without  violating  the  presumption  of  innocence.  In  fact,  presumption  of  innocence  and  a  fair  trial  are  at  the  heart
of  criminal  jurisprudence  and  in  a  way  important  facets  of  a  democratic  polity  that  is  governed  by  rule  of  law.
Journalists  are  free  to  investigate  but  they  cannot  pronounce  anyone  guilty  and/or  pre  judge  the  issue  and/or
prejudice  the  trial.  The  grant  of  the  fairest  of  the  opportunity  to  the  accused  to  prove  his  innocence  is  the  object
of  every  fair  trial.  Conducting  a  fair  trial  is  beneficial  both  to  the  accused  as  well  as  to  the  society.  A  conviction
resulting  from  unfair  trial  is  contrary  to  the  concept  of  justice.

42.  In  Attorney  General  v.  BBC:  1981  A.C  303  (HL),  the  Attorney  General  had  brought  proceedings  for  an
injunction  to  restrain  the  defendants  from  broadcasting  a  programme  dealing  with  matters  which  related  to  an
appeal  pending  before  a  Local  Valuation  Court  on  the  ground  that  the  broadcast  would  amount  to  contempt  of
court.  In  that  context,  (though  the  House  of  Lords  held  that  contempt  law  did  not  apply  to  the  Valuation  Court),
Lord  Scarman  observed  that  „administration  of  justice?  should  not  at  all  be  hampered  with.  Lord  Denning  in  the
Court  of  Appeal  had  observed  that  professionally  trained  Judges  are  not  easily  influenced  by  publications.  But,
disagreeing  with  that  view  of  Lord  Denning,  Lord  Dilhorne  stated  (pp  335)  in  yet  other  oft-quoted  passage  as
follows:

“It  is  sometimes  asserted  that  no  Judge  will  be  influenced  in  his  Judgment  by  anything  said  by  the  media  and
consequently  that  the  need  to  prevent  the  publication  of  matter  prejudicial  to  the  hearing  of  a  case  only  exists
where  the  decision  rests  with  laymen.  This  claim  to  judicial  superiority  over  human  frailty  is  one  that  I  find  some
difficulty  in  accepting.  Every  holder  of  a  Judicial  Office  does  his  utmost  not  to  let  his  mind  be  affected  by  what
he  has  seen  or  heard  or  read  outside  the  Court  and  he  will  not  knowingly  let  himself  be  influenced  in  any  way
by  the  media,  nor  in  my  view  will  any  layman  experienced  in  the  discharge  of  Judicial  duties.  Nevertheless,  it
should,  I  think,  be  recognized  that  a  man  may  not  be  able  to  put  that  which  he  has  seen,  heard  or  read  entirely
out  of  his  mind  and  that  he  may  be  subconsciously  affected  by  it.  It  is  the  law,  and  it  remains  the  law  until  it  is
changed  by  Parliament,  that  the  publications  of  matter  likely  to  prejudice  the  hearing  of  a  case  before  a  court  of
law  will  constitute  contempt  of  court  punishable  by  fine  or  imprisonment  or  both”.

43. No  doubt,  as  stated  above,  Lord  Denning  M.R.  stated  in  the  Court  of  Appeal  that  Judges  will  not  be
influenced  by  the  media  publicity,  a  view  which  was  not  accepted  by  the  House  of  Lords.

44.  In  fact,  Borrie  and  Lowe  in  their  Commentary  on  Contempt  of  Court  (3rd  Edn,  1996)  state  that  Lord
Denning’s  view  is  “more  a  statement  of  policy  rather  than  literal  truth”.
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45.  Cardozo,  one  of  the  greatest  Judges  of  the  American  Supreme  Court,  in  his  “Nature  of  the  Judicial  Process”
(Lecture  IV,  Adherence  to  Precedent.  The  Subconscious  Element  in  the  Judicial  Process)  (1921)  (Yale  University
Press)  referring  to  the  “forces  which  enter  into  the  conclusions  of  Judges”  observed  that  “the  great  titles  and
currents  which  engulf  the  rest  of  men,  do  not  turn  aside  in  their  curse  and  pass  the  Judges  by”.

46.  Moreover,  today  massive  flow  of  information  is  largely  in  only  one  direction.  According  to  Mr.  Algore,  the
former  Vice  President  of  the  United  States  of  America  in  his  book  The  Assault  on  Reason,  the  “well-informed
citizenry”  is  in  danger  of  becoming  the  “well-assumed  audience”  and  the  republic  of  letters  (newspapers)  has  been
invaded  and  occupied  by  the  empire  of  television.  An  extract  of  the  book  is  reproduced  hereinbelow:-

“Consider  the  rules  by  which  our  present  public  forum  now  operates  and  how  different  they  are  from  the  norms
our  Founders  knew  during  the  age  of  print.  Today?s  massive  flows  of  information  are  largely  in  only  one
direction.  The  world  of  television  makes  it  virtually  impossible  for  individuals  to  take  part  in  what  passes  for  a
national  conversation.

Individuals  receive,  but  they  cannot  send.  They  absorb,  but  they  cannot  share.  They  hear,  but  they  do  not  speak.
They  see  constant  motion,  but  they  do  not  move  themselves.  The  “well-informed  citizenry”  is  in  danger  of
becoming  the  “well-assumed  audience”.

47.  The  Law  Commission  of  India  in  its  200th  Report  on  Trial  By  Media  Free  Speech  and  Fair  Trial  under
Criminal  Procedure  Code,  1973  August  2006  has  concluded,  “The  freedom  of  the  media  not  being  absolute,  media
persons,  connected  with  the  print  and  electronic  media  have  to  be  equipped  with  sufficient  inputs  as  to  the  width
of  the  right  under  Article  19(1)(a)  and  about  what  is  not  permitted  to  be  published  under  Article  19(2).  Aspects
of  constitutional  law,  human  rights,  protection  of  life  and  liberty,  law  relating  to  defamation  and  Contempt  of
Court  are  important  from  the  media  point  of  view.  It  is  necessary  that  the  syllabus  in  Journalism  should  cover  the
various  aspects  of  law  referred  to  above.  It  is  also  necessary  to  have  Diploma  and  Degree  Course  in  Journalism
and  the  Law”.

48.  Consequently,  a  potential  clash  between  freedom  of  expression  and  laws  or  measures  protecting  reputation,
which  is  the  purpose  of  the  law  of  defamation,  is  inevitable.  Legal  systems  of  various  countries  have  dealt  with
the  jurisdiction  to  grant  interim  injunctions  to  restrain  publication  differently.

RULE  IN  ENGLAND  FOR  AN  INJUNCTION  IS  IT  IS  NOT  SUFFICIENT  FOR  A  CLAIMANT  TO  ESTABLISH  THAT
THE  WORDS  ARE  CAPABLE  OF  BEING  DEFAMATORY;  THE  COURT  MUST  BE  SATISFIED  THAT  IT  WOULD
INEVITABLY  COME  TO  THE  CONCLUSION  THAT  THEY  WERE  DEFAMATORY.

49.  According  to  The  Common  Law  Library  Gatley  on  Libel  and  Slander,  the  jurisdiction  to  grant  interim
injunctions  to  restrain  publication  of  defamatory  statements  is  "of  a  delicate  nature",  which  "ought  only  to  be
exercised  in  the  clearest  cases".  That  was  stated  by  Lord  Esher  M.R.  in  Coulson  Vs.  Coulson,  (1887)  3  T.L.R.  846
and  it  encapsulates  the  general  approach  of  the  English  courts.  The  reluctance  to  grant  peremptory  injunctions  is
rooted  in  the  importance  attached  to  the  right  of  free  speech,  and  the  consideration  that  damages  are  liable  to
be  an  adequate  remedy.  Thus,  the  English  Court  will  only  grant  an  interim  injunction  where:

(1)  the  statement  is  unarguably  defamatory;

(2)  there  are  no  grounds  for  concluding  the  statement  may  be  true;

(3)  there  is  no  other  defence  which  might  succeed;

(4)  there  is  evidence  of  an  intention  to  repeat  or  publish  the  defamatory  statement.

50.  The  practice  established  in  applications  for  interim  injunction  by  American  Cyanamid  v  Ethicon,(1975)  A.C.  396
of  not  considering  the  merits  of  the  case  once  it  had  been  shown  there  was  a  serious  issue  to  be  tried,  but
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determining  where  the  balance  of  convenience  lay  between  the  parties  as  regards  the  imposition  of  a  restraining
order,  has  been  rejected  as  inappropriate  in  defamation  cases  [Trevor  Vs.  Solomon,  (1977)  248  E.G.  779  CA],  as
has  the  rights  'balancing'  approach  which  has  been  adopted  in  privacy  and  harassment  cases  [Greene  Vs.
Associated  Newspapers  Ltd,  (2005)  Q.B.  972].

51.  The  reason  for  this  pre-condition  was  forcefully  explained  by  Lord  Esher  in  the  following  passage  in  his
judgment  in  Coulson  Vs.  Coulson  (supra):

".........It  ought  only  to  be  exercised  in  the  clearest  cases,  where  any  jury  would  say  that  the  matter  complained  of
was  libellous,  and  where  if  the  jury  did  not  so  find  the  Court  would  set  aside  the  verdict  as  unreasonable."

52.  Consequently,  it  is  not  sufficient  for  a  claimant  in  England  to  establish  that  the  words  are  capable  of  being
defamatory;  the  court  must  be  satisfied  that  it  would  inevitably  come  to  the  conclusion  that  they  were  defamatory.

53.  Another  general  rule  in  England  is  where  the  defendant  contends  that  the  words  complained  of  are  true,  and
asserts  that  he  will  plead  and  seek  at  trial  to  prove  the  defence  of  justification,  the  court  will  not  grant  an
interim  injunction,  unless,  exceptionally,  the  court  is  satisfied  that  such  a  defence  is  one  that  cannot  succeed.  This
was  the  decision  in  Bonnard  v  Perryman,  (1891)  2  Ch.  269.  Lord  Coleridge  explained:

"The  right  of  free  speech  is  one  which  it  is  for  the  public  interest  that  individuals  should  possess  and,  indeed,
that  they  should  exercise  without  impediment,  so  long  as  no  wrongful  act  is  done;  and,  unless  an  alleged  libel  is
untrue,  there  is  no  wrong  committed;  but,  on  the  contrary,  often  a  very  wholesome  act  is  performed  in  the
publication  and  repetition  of  an  alleged  libel.  Until  it  is  clear  that  an  alleged  libel  is  untrue,  it  is  not  clear  that
any  right  at  all  has  been  infringed."

"It  ought  to  only  be  exercised  in  the  clearest  cases,  where  any  jury  would  say  that  the  matter  complained  of  was
libellous  and  where,  if  the  jury  did  not  so  find,  the  Court  would  set  aside  the  verdict  as  unreasonable.  The  Court
must  also  be  satisfied  that  in  all  probability  the  alleged  libel  was  untrue,  and  if  written  on  a  privileged  occasion
that  there  was  malice  on  the  part  of  the  defendant.  It  followed  from  those  three  rules  that  the  Court  could  only
on  the  rarest  occasion  exercise  the  jurisdiction."

54.  This  statement  of  the  law  has  been  endorsed  and  applied  consistently  since  1891.  [See  Fraser  Vs.  Evans,
(1969)  1  QB  349;  Crest  Homes  Ltd.  Vs.  Ascott,  (1980)  FSR  396;  Herbage  Vs.  Pressdram  Ltd.,  (1984)  1  WLR
1160;  Holley  Vs.  Smyth,  (1998)  QB  726;  Monson  Vs.  Tussauds  Ltd,  (1894)  1  QB  671;  Burns  Vs.  Associated
Newspapers,  (1926)  42  TLR  37;  and  Khashoggi  Vs.  IPC  Magazines,  (1986)  1  WLR  1412].

55.  According  to  Gatley  on  Libel  and  Slander,  in  recent  times  the  rigidity  of  the  rule  has  been  criticised  as
incompatible  with  the  proper  application  of  European  Convention  on  Human  Rights  and  Fundamental  Rights
(ECHR)  law,  which  requires  the  court  to  strike  a  balance  between  competing  rights,  notably  Art.8  (respect  for
private  life)  and  Art.10  (freedom  of  expression).  But  though  it  has  been  judged  that  it  is  not  enough  for  a
defendant  in  the  face  of  a  statement  of  the  claimant  that  the  words  are  untrue  merely  to  assert  that  the  words
are  true  or  to  state  that  he  intends  to  justify  without  identifying  the  ambit  or  extent  of  that  defence,  the  Court  of
Appeal  in  Greene  Vs.  Associated  Newspapers  Ltd.,  (2004)  EWCA  (Civ.)  1462  has  unequivocally  re-asserted  the
absolute  nature  of  the  rule  in  defamation  cases  which  it  held  was  unaffected  by  the  Human  Rights  Act  1998.  For
the  moment,  therefore,  the  proposition  that  a  claimant  cannot  obtain  an  interim  injunction  to  restrain  the
publication  of  defamatory  words  in  the  face  of  a  statement  from  the  defendant,  verified  as  true,  that  he  can  and
will  justify  the  alleged  libel,  can  be  regarded  as  an  invariable  rule,  unless  it  is  plain  that  the  plea  of  justification
is  bound  to  fail.  The  claimant  need  not  state  that  he  will  justify  the  particular  words  or  allegation  comprising  the
alleged  libel;  it  is  sufficient  for  him  to  declare  his  intention  to  justify  the  core  or  sting  of  the  alleged  libel,
provided,  of  course,  that  the  core  or  sting  is  a  wider  or  more  general  meaning  than  that  conveyed  by  the
particular  matters  described  in  the  words  complained  of,  and  is  a  meaning  the  words  are  capable  of  bearing.

56.  In  England,  injunctions  on  the  ground  of  privacy/misuse  of  private  information  have  also  been  granted  like  in
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Campbell  Vs.  Mirror  Group  Newspapers,  (2004)  2  A.C.  457.  A  tabloid,  has  dubbed  the  system  of  privacy
injunction  as  'cheater’s  charter'.

RULE  IN  AUSTRALIA  AND  NEW  ZEALAND

57.  In  Australia  it  has  been  said  that  the  rule  in  Bonnard  v  Perryman  (supra)  does  not  apply.  But  the  rule  has
come  under  scrutiny  by  the  High  Court  in  Australian  Broadcasting  Corp.  Vs.  O'Neill,  (2006)  HCA  46  considering
the  legal  principles  applicable  to  the  grant  of  interim  injunctions  in  defamation  cases.  The  court  undertook  an
extensive  review  of  both  English  and  Australian  case  law,  demonstrating  how  the  latter  had  absorbed  in  large
measure  the  reasoning  behind  the  rule  in  Bonnard  v  Perryman  (supra),  that  freedom  of  speech  was  paramount,
without  converting  it  into  a  rigid  and  inflexible  maxim.  The  majority's  opinion  stands  as  under:-

"Inflexibility  is  not  the  hallmark  of  a  jurisdiction  that  is  to  be  exercised  on  the  basis  of  justice  and
convenience...Formulations  of  principles  which,  for  purposes  of  legal  analysis,  gather  together  considerations  which
must  be  taken  into  account  may  appear  rigid  if  the  ultimate  foundation  for  the  exercise  of  the  jurisdiction  is
overlooked.  In  the  context  of  a  defamation  case,  the  application  of  those  organising  principles  will  require
particular  attention  to  the  considerations  which  courts  have  identified  as  dictating  caution.  Foremost  among  those
considerations  is  the  public  interest  in  free  speech.  A  further  consideration  is  that,  in  the  defamation  context,  the
outcome  of  a  trial  is  especially  is  likely  to  turn  upon  issues  that  are,  by  hypothesis,  unresolved.  Where  one  such
issue  is  justification,  it  is  commonly  an  issue  for  jury  decision.  In  addition,  the  plaintiff's  general  character  may
be  found  to  be  such  that,  even  if  the  publication  is  defamatory,  only  nominal  damages  will  be  awarded."

58. However,  Heydon  J.,  in  a  powerful  and  polemical  dissenting  judgment  argued  for  the  abandonment  of  the  rule
as  being  wholly  inappropriate  in  the  modern  world:

"Attention  could  be  given  to  the  significance  of  changed  social  conditions  -  to  the  fact  that  the  judges  who
decided  the  cases  which  culminated  in  Bonnard  v  Perryman  had  just  finished  living  through  an  era  when  the
leading  political  journalists  were  Robert  Cecil  and  Walter  Bagehot;  the  name  of  Harmsworth  was  unknown;  there
were  no  relatively  cheap  mass  circulation  newspapers  operated  by  large  publicly  owned  companies;  and  no  radio
or  television  outlets  were  operated  by  those  companies  and  by  the  state...Those  who  decided  Bonnard  v  Perryman
had  lived  through  a  time  when  there  was  no  electronic  media  and  no  problem  of  cross-media  ownership;  the  print
organs  were  much  more  fragmented  that  now,  were  directed  to  a  population  with  much  lower  literacy  than  now,
were  much  less  able  to  reach  most  of  the  adult  population,  and  were  much  less  able  speedily  to  disseminate
defamatory  material.  In  short,  attention  would  have  to  be  directed  to  whether  in  modern  conditions  the  mass
media  are  more  able  to  inflict  harm  which  is  not  also  grave  but  irreparable,  and  if  so,  whether  it  ought  to  be
less  difficult  for  plaintiffs  to  obtain  urgent  interlocutory  relief  to  prevent  such  harm."

59. The  position  in  New  Zealand  is  colourably  the  same  as  in  England.

RULE  IN  CANADA  IS  THAT  INJUNCTIVE  RELIEF  TO  RESTRAIN  ALLEGED  DEFAMATION  IS  AN  EXCEPTIONAL
REMEDY  THAT  IS  TO  BE  GRANTED  IN  ONLY  THE  "RAREST  AND  CLEAREST  OF  CASES"

60.  In  Canada,  the  rule  in  Bonnard  v.  Perrymen  remains  the  standard  for  granting  interim  injunctions.  In
Compass  Group  Canada  (Health  Services)  Ltd.  v.  Hospital  Employees  Union  2004  BCSC,  128  A.C.W.S.  (3d)  578,
the  court  affirmed  that  injunctive  relief  to  restrain  alleged  defamation  is  an  exceptional  remedy  that  is  to  be
granted  in  only  the  "rarest  and  clearest  of  cases".  It  further  held  that  the  burden  lay  with  the  plaintiff  to
demonstrate  that  the  material  complained  of  was  so  "manifestly  defamatory  that  any  jury  verdict  to  the  contrary
would  be  considered  perverse  by  the  Court  of  Appeal".

61.  The  high  standard  has  been  applied  in  Hutchens  v.  SWCAM.COM  2011  ONSC  56,  196  A.C.W.S.  (3d)
1131,where  the  court  noted  that  the  "balance  of  convenience"  factor  that  applies  to  the  usual  application  for  an
interim  injunction  does  not  apply  to  a  plaintiff  who  seeks  to  restrain  allegedly  defamatory  speech.  It  required  that
for  an  application  for  an  interlocutory  injunction  to  succeed,  the  allegations  must  be  impossible  to  justify.
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RULE  IN  UNITED  STATES  OF  AMERICA  IS  THAT  EVERY  INACCURATE  STATEMENT  IS  NOT  ACTIONABLE
UNLESS  IT  IS  MADE  WITH  MALICE,  I.E.  WITH  ACTUAL  KNOWLEDGE  OF  THE  FALSITY  OF  THE  STATEMENT
OR  WITH  RECKLESS  DISREGARD  OF  THE  TRUE  STATE  OF  AFFAIRS

62.  The  United  States  Supreme  Court  in  its  landmark  decision  in  New  York  Times  v.  Sullivan,  376  US  254  ruled
that  in  the  case  of  a  public  official  every  inaccurate  statement  is  not  actionable  unless  it  is  made  with  malice,  i.e.
with  actual  knowledge  of  the  falsity  of  the  statement  or  with  reckless  disregard  of  the  true  state  of  affairs.  The
reasoning  is  that  erroneous  statements  are  unavoidable  in  free  debate  in  a  democracy  and  must  be  tolerated
because  debate  on  public  issues  should  be  uninhibited,  robust,  and  wide  open  and  freedom  of  the  press  must
have  "the  breathing  space  it  needs  to  survive".

RULE  IN  INDIA

IN  INDIA,  THE  COURTS  HAVE  THE  POWER  TO  PASS  PREPUBLICATION  OR  PRE-BROADCASTING  INJUNCTION
OR  PRIOR  RESTRAINT  ORDER  IN  SUB-JUDICE  MATTERS.  THE  TWO-PRONGED  TEST  OF  NECESSITY  AND
PROPORTIONALITY  HAVE  TO  BE  SATISFIED  BEFORE  ORDERING  POSTPONEMENT  OF  PUBLICATION.
MOREOVER,  THE  INJUNCTION  ORDER  SHOULD  ONLY  BE  PASSED  IF  REASONABLE  ALTERNATIVE  METHODS
OR  MEASURES  WOULD  NOT  PREVENT  THE  SAID  RISK.

63.  In  India,  the  Courts  have  the  power  to  pass  pre-publication  or  pre-broadcasting  injunction  or  prior  restraint
orders  in  sub-judice  matters  if  a  Court  is  satisfied  that  the  interest  of  justice  so  requires.

64.  The  prejudice  that  results  from  reporting  has  been  taken  into  account  by  the  Indian  Supreme  Court  in  R.K.
Anand  Vs.  Registrar,  Delhi  High  Court,  (2009)  8  SCC  106  while  explaining  the  meaning  of  "trial  by  media"  as
under:-

"293.  ................:

“The  impact  of  television  and  newspaper  coverage  on  a  person's  reputation  by  creating  a  widespread  perception
of  guilt  regardless  of  any  verdict  in  a  court  of  law.  During  high  publicity  court  cases,  the  media  are  often
accused  of  provoking  an  atmosphere  of  public  hysteria  akin  to  a  lynch  mob  which  not  only  makes  a  fair  trial
nearly  impossible  but  means  that,  regardless  of  the  result  of  the  trial,  in  public  perception  the  accused  is  already
held  guilty  and  would  not  be  able  to  live  the  rest  of  their  life  without  intense  public  scrutiny.”

65.  In  Jessica  Lal  murder  case  i.e.,  Manu  Sharma  Vs.  State  (NCT  of  Delhi)  (2010)  6  SCC  1,  the  Supreme  Court
observed  that  an  effort  should  be  made  to  maintain  the  distinction  between  trial  by  media  and  informative  media.
The  Apex  Court  also  found  that  trial  by  media  did,  though  to  a  limited  extent,  affect  the  rights  of  the  accused.
The  relevant  portion  of  the  aforesaid  judgment  is  reproduced  hereinbelow:-

"298.  Despite  the  significance  of  the  print  and  electronic  media  in  the  present  day,  it  is  not  only  desirable  but
the  least  that  is  expected  of  the  persons  at  the  helm  of  affairs  in  the  field,  to  ensure  that  trial  by  media  does
not  hamper  fair  investigation  by  the  investigating  agency  and  more  importantly  does  not  prejudice  the  right  of
defence  of  the  accused  in  any  manner  whatsoever.  It  will  amount  to  travesty  of  justice  if  either  of  this  causes
impediments  in  the  accepted  judicious  and  fair  investigation  and  trial.

xxxx  xxxx  xxxx  xxxx

303.  Summary  of  our  conclusions:

xxxx  xxxx  xxxx  xxxx

(11)  Every  effort  should  be  made  by  the  print  and  electronic  media  to  ensure  that  the  distinction  between  trial  by
media  and  informative  media  should  always  be  maintained.  Trial  by  media  should  be  avoided  particularly,  at  a

375



Dr. Shashi Tharoor V. Arnab Goswami & Another

Printed For: Naman Joshi 26-08-2020 On: 02:18:AM

stage  when  the  suspect  is  entitled  to  the  constitutional  protections.  Invasion  of  his  rights  is  bound  to  be  held  as
impermissible.”

66.  The  Supreme  Court  in  Reliance  Petrochemicals  vs.  Proprietors  of  Indian  Express  Newspapers  Bombay,  (1988)
4  SCC  592  observed  that  the  test  for  any  preventive  injunction  against  the  press  must  be  "based  on  reasonable
grounds  for  keeping  the  administration  of  justice  unimpaired"  and  that  there  must  be  reasonable  ground  to
believe  that  the  danger  apprehended  is  real  and  imminent.  The  Court  went  by  the  doctrine  of  clear  present  and
imminent  danger.

67.  Subsequently,  the  Supreme  Court  of  India  in  Sahara  India  Real  Estate  vs.  SEBI,  (2012)  10  SCC  603  held  that
prior  restraint  per  se  is  not  unconstitutional,  but  it  should  be  passed  only  when  necessary  to  prevent  real  and
substantial  risk  to  the  fairness  of  the  trial  and  that  too  if  reasonable  alternative  methods  or  measures  such  as
change  of  venue  or  postponement  of  trial  will  not  prevent  the  said  risk  and  when  the  salutary  effects  of  such
orders  outweigh  the  deleterious  effects  to  the  free  expression  of  those  affected  by  the  prior  restraint.  The
necessity  and  the  proportionality  test  were  summarised  as  under:-

"They  should  be  passed  only  when  necessary  to  prevent  real  and  substantial  risk  to  the  fairness  of  the  trial  if
reasonable  alternative  methods....  will  not  prevent  the  said  risk…...  the  salutary  effects  of  such  orders  outweigh
the  deleterious  effects  to  the  free  expression  of  those  affected  by  the  prior  restraint."

68.  In  both  Reliance  Petrochemicals  (supra)  and  Sahara  India  Real  Estate  (supra),  the  Apex  Court  held  that
Courts  have  inherent  power  to  pass  prior  restraint  injunction  order  in  matters  which  are  subjudice  to  safeguard
fairness  of  trial  and  to  prevent  possible  contempt.

69.  In  fact,  the  Press  Council  of  India's  Reference  Guide  on  the  norms  of  journalistic  conduct  itself  states,  "in  a
conflict  between  the  fair  trial  and  freedom  of  speech,  fair  trial  has  to  necessarily  prevail  because  any  compromise
of  fair  trial  for  an  accused  will  cause  immense  harm  and  defeat  the  justice  delivery  system".

ONE  OF  THE  PERMISSIBLE  HEADS  OF  RESTRICTIONS  ON  FREEDOM  OF  EXPRESSION  IS  DEFAMATION.  FOR
A  CLAIM  OF  DEFEMATION  TO  SUCCEED,  A  PUBLIC  FIGURE  HAS  TO  PROVE  ADDITIONALLY  THAT  THE
REPRESENTATION  WAS  PRECIPITATED  BY  MALICE

70.  The  Indian  Constitution  is  not  absolute  with  respect  to  freedom  of  speech  and  expression,  as  enshrined  in  the
First  Amendment  to  the  American  Constitution.  One  of  the  permissible  heads  of  restrictions  on  freedom  of
expression  is  defamation.  As  regards  the  essential  ingredients  of  defamation,  Salmond  has  stated  in  The  Law  of
Torts,  “The  test  of  defamatory  nature  of  a  statement  is  its  tendency  of  excite  against  the  plaintiff  the  adverse
opinions  or  feeling  of  other  persons.  The  typical  form  of  defamation  is  an  attack  upon  the  moral  character  of  the
plaintiff  attributing  to  him  any  form  of  disgraceful  conduct”.

71.  In  the  context  of  public  figures  like  the  plaintiff,  the  Supreme  Court  observed  in  Kartar  Singh  &  Ors.  Vs.
State  of  Punjab,  1956  SCR  476  that  “those  who  fill  a  public  position  must  not  be  too  thin  skinned  in  reference  to
comments  made  upon  them.  It  would  often  happen  that  observations  would  be  made  upon  public  men  which  they
know  from  the  bottom  of  their  hearts  were  undeserved  and  unjust;  yet  they  must  bear  with  them  and  submit  to
be  misunderstood  for  a  time”  (Per  Cock-burn,  C.J.  in  Seymour  v.  Buttenworth  and  see  the  dicta  of  the  Judges  in
R.  v.  Sir  R.  Carden,  “whoever  fills  a  public  position  renders  himself  open  thereto.  He  must  accept  an  attack  as  a
necessary,  though  unpleasant,  appendage  to  his  office”  (Per  Bramwell,  B.,  in  Kelly  v.  Sherlock.  Public  men  in  such
positions  may  as  well  think  it  worth  their  while  to  ignore  such  vulgar  criticisms  and  abuses  hurled  against  them
rather  than  give  importance  to  the  same  by  prosecuting  the  persons  responsible  for  the  same”.

72.  Consequently,  as  observed  in  Silkin  v.  Beaverbook  Newspapers  Ltd.  &  Another,  [1998]  1  W.L.R.  743,  “the  test
to  be  applied  in  respect  of  public  life  is  that  the  crank,  the  enthusiast,  may  say  what  he  honestly  thinks  just  as
much  as  the  reasonable  man  or  woman  who  sits  on  a  jury.”
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73.  The  Supreme  Court  of  India  in  R.  Rajagopal  v.  State  of  Tamil  Nadu,  (1994)  6  SCC  632  has  ruled  that  no
action  for  libel  lies  "even  where  the  publication  is  based  upon  facts  and  statements  which  are  not  true,  unless
the  public  official  establishes  that  the  publication  was  made  (by  the  defendant)  with  reckless  disregard  for  truth.
In  such  a  case,  it  would  be  enough  for  the  defendant  (a  member  of  the  press  or  the  media)  to  prove  that  he
acted  after  a  reasonable  verification  of  the  facts;  it  is  not  necessary  to  prove  that  what  has  been  written  is  true".

74.  The  principle  of  privilege  permits  certain  professions  with  a  degree  of  latitude  in  response  to  claims  of
defamation.  In  the  case  of  journalists,  for  example,  they  are  provided  some  latitude  (qualified  privilege)  through
the  dilution  of  the  'truth'  defence,  in  that  they  can  resist  a  claim  for  defamation  on  the  ground  that  the
statement  or  publication  is  based  on  a  reasonable  verification  of  facts  and  that  it  was  not  produced  with  a
reckless  disregard  for  truth  or  precipitated  by  actual  malice.

COORDINATE  BENCHES  OF  THIS  COURT  IN  NAVEEN  JINDAL  AND  SWATANTER  KUMAR  HAVE  GRANTED
INJUNCTIONS  IN  DEFAMATION  SUITS.

75.  Coordinate  Benches  of  this  Court  in  Naveen  Jindal  Vs.  M/s.  Zee  Media  Corporation  Limited  &  Anr.,(Supra)  and
Swatanter  Kumar  Vs.  The  Indian  Express  Ltd.  &  Ors.,  207  (2014)  DLT  221  have  granted  injunctions  in  defamation
suits.

76.  In  fact,  a  Coordinate  Bench  of  this  Court  in  Naveen  Jindal  Vs.  M/s.  Zee  Media  Corporation  Limited  &
Anr.(supra)  has  held  that  the  power  of  the  High  Court  to  order  restrain  of  publication  in  the  media  would  clearly
encompass  the  stage  when  the  criminal  case  against  the  accused  is  at  the  preliminary  enquiry  or  investigation
stage.  In  the  aforesaid  case,  injunction  was  granted  as  investigation  was  sought  to  be  influenced  inasmuch  as  the
Investigating  Officer  was  sought  to  be  interrogated/interviewed  on  Television  by  a  party  to  the  lis.

77.  Keeping  in  view  the  aforesaid  judgments,  this  Court  is  of  the  opinion  that  the  two-pronged  test  of  necessity
and  proportionality  have  to  be  satisfied  before  ordering  postponement  of  publication,  namely,  necessity  to  prevent
real  and  substantial  risk  to  fairness  of  trial  and  salutary  effect  of  such  an  injunction  outweighs  deleterious  effect
to  the  free  expression.  This  Court  would  like  to  clarify  that  tests  like  necessity,  proportionality  and  balance  of
convenience  are  not  end  points  but  points  of  departure.  Moreover,  the  injunction  order  should  only  be  passed  if
reasonable  alternative  methods  or  measures  would  not  prevent  the  said  risk.

EVEN  IF  A  COURT  IS  INCLINED  TO  GRANT  INJUNCTION,  THERE  IS  NEED  TO  TAKE  CARE  THAT  IT  DOES
NOT  RESULT  IN  A  “GAG  ORDER”  OR  “SUPER-INJUNCTION”

78.  There  is  need  to  take  care  that  the  injunction  order,  even  if  granted  does  not  result  in  a  "gag  order"  or
"super-injunction"  which  not  only  anonymises  the  names  of  the  parties  to  a  case  but  prevents  discussion  of  the
fact  that  any  legal  proceedings  are  ongoing  is  issued  in  rarest  of  rare  cases  or  where  law  mandates.  After  the
Trafigura  episode,  in  which  a  company  obtained  a  super-injunction  against  papers  reporting  about  toxic  waste
dumping  in  West  Africa,  the  then  Master  of  the  Rolls  Lord  Neuberger  chaired  a  report  which  recommended  that
only  in  the  "rarest  of  rare  cases",  such  as  where  there  is  a  possibility  of  criminals  being  'tipped  off'  should  such
superinjunction  be  issued.

THIS  COURT  IS  OF  THE  VIEW  THAT  NO  BLANKET  WINNING  RIGHT  CAN  BE  DECLARED  BECAUSE  THE
RIGHTS  ARE  NEITHER  ABSOLUTE  NOR  IN  ANY  HIERARCHAL  ORDER,  SINCE  THEY  ARE  OF  EQUAL  VALUE.
THERE  IS  NEED  TO  BALANCE  WHICH  HAS  TO  BE  DONE  ON  CASE  TO  CASE  BASIS.

79.  Keeping  in  view  the  aforesaid,  this  Court  is  of  the  view  that  no  blanket  winning  right  can  be  declared
because  the  rights  are  neither  absolute  nor  in  any  hierarchal  order,  since  they  are  of  equal  value.  There  is  need
to  balance  which  has  to  be  done  on  case  to  case  basis.

AS  FAR  AS  THE  ALLEGED  DEFAMATORY  REMARKS  A)  TO  I)  MENTIONED  BY  LEARNED  SENIOR  COUNSEL
FOR  PLAINTIFF  ARE  CONCERNED,  THIS  COURT  IS  OF  THE  OPINION  THAT  IN  VIEW  OF  THE  DEFENCES  OF
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PERSONAL  ANIMOSITY  AND  PROVOCATION,  THE  MATTER  WOULD  REQUIRE  A  DETAILED  TRIAL.

80.  As  far  as  the  alleged  defamatory  remarks  a)  to  i)  mentioned  by  learned  senior  counsel  for  plaintiff  are
concerned,  this  Court  is  of  the  opinion  that  in  view  of  the  defences  of  personal  animosity  and  that  the  remarks  in
question  had  been  made  in  response  to  ‘derogatory  tweets’  put  out  by  the  plaintiff  himself,  the  matter  would
require  a  detailed  trial.  For  instance,  it  is  the  defendant  No.1’s  case  that  he  described  the  plaintiff  as  ‘an
unprincipled  criminal  masquerading  as  a  politician’  in  response  to  the  plaintiff’s  prior  tweet  that  ‘It’s  an
exasperating  farrago  of  distortions,  misrepresentations  and  outright  lies  being  broadcast  by  an  unprincipled
showman  masquerading  as  a  journalist?.  Consequently,  the  defences  of  provocation  and  the  context  in  which  the
said  remarks  had  been  made  would  have  to  be  examined  in  depth  at  the  trial  stage.

81.  Undoubtedly,  TV  viewers  who  want  to  watch  ‘action  films’  should  not  watch  TV  debates  on  current  affairs  on
the  ground  that  it  contains  more  action  and  violence  than  any  action  film.  There  is  need  to  lift  the  level  of  TV
debates,  but  other  than  expressing  a  fond  hope,  the  Court  can  do  no  more.

82.  It  is  pertinent  to  mention  that  in  the  written  statement,  the  defendant  no.  1  has  clarified  that  he  has  never
imputed  that  the  plaintiff  is  guilty  in  the  Sunanda  Pushkar  case.  In  fact,  the  defendant  no.  1  has  gone  on  record
to  state  that  the  plaintiff  is  not  the  one  being  accused  of  any  wrongdoing.  The  relevant  portion  of  the  written
statement  of  the  defendant  no.  1  is  reproduced  hereinbelow:-

“The  Defendant  No.  1  states  that  he  has  never  imputed  that  the  Plaintiff  is  guilty  in  the  matter  and  on  the
contrary  has  gone  on  record  to  state  that  the  Plaintiff  is  not  the  one  being  accused  of  any  wrongdoing.  The
Defendant  No.  1,  as  a  responsible  journalist,  only  highlighted  the  obvious  questions  that  remained  (and  remain)
unanswered  in  the  case.”

83.  Further,  keeping  in  view  the  voluminous  material  placed  by  both  the  parties  on  record,  this  Court  at  the
present  stage  cannot  conclude  that  the  defendant  no.1  has  a  history  of  broadcasting  incorrect  and  unsubstantiated
news  reports.

IN  THE  PRESENT  CASE,  THIS  COURT  PRIMA  FACIE  FINDS  THAT  THE  DEFENDANTS  HAVE  HIGHLIGHTED  THE
EVIDENCE  WHICH  IS  RELEVANT  AND  MATERIAL  ON  A  MATTER  OF  SUBSTANTIAL  IMPORTANCE  WITH
RESPECT  TO  A  PUBLIC  FIGURE.  THERE  IS  NO  MATERIAL  TO  PRIMA  FACIE  CONCLUDE  THAT  THE  STORIES
HAVE  BEEN  AIRED  BY  THE  DEFENDANTS  WITH  A  RECKLESS  DISREGARD  FOR  TRUTH  OR  PRECIPITATED  BY
ACTUAL  MALICE  OR  THAT  THE  DEFENCE  OF  JUSTIFICATION/TRUTHFULNESS  IS  ONE  THAT  CANNOT
SUCCEED.

84.  In  the  present  case,  this  Court  prima  facie  finds  that  the  defendants  have  highlighted  the  following  evidence
with  respect  to  the  death  of  Ms.  Sunanda  Pushkar,  wife  of  the  plaintiff,  a  public  figure  and  who  at  the  relevant
time  was  the  Minister  of  State  for  Human  Resource  Development  in  the  Union  Cabinet:-

a)  In  the  postmortem  report,  the  Medical  Board  constituted  by  the  AIIMS  has  opined  that  the  cause  of  death  to
the  best  of  their  knowledge  and  belief  is  due  to  poisoning  and  the  circumstantial  evidence  suggests  alprazolam
poisoning.  AIIMS  post-mortem  report  of  deceased  mentioned  that  deceased  had  around  fifteen  injuries  including  an
injection  mark  and  concluded  as  follows:-

“The  causes  of  death  to  the  best  of  my  knowledge  and  belief  is  in  this  case  is  poisoning.  The  circumstantial
evidence  are  suggestive  of  alprazolam  poisoning.  All  the  injuries  mentioned  are  caused  by  the  blunt  force,  simple
in  nature,  not  contributing  to  death  and  are  produced  in  scuffle,  except  injury  number  10  which  is  an  injection
mark.  Injury  number  12  is  a  teeth  bite  mark.  The  injuries  number  1  to  15  are  of  various  duration  ranging  from
12  hours  to  4  days."

b)  The  Kerala  Institute  of  Medical  Sciences  report  of  the  deceased  showed  that  the  deceased  was
hemodynamically  stable  when  discharged.  Consequently,  death  of  the  deceased  on  account  of  lupus,  as  suggested
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by  the  plaintiff,  was  improbable.

c) Dr.  Sudhir  Gupta,  Professor  and  HOD  AIIMS  who  conducted  the  postmortem  had  alleged  in  his  interviews  to
the  defendants  that  political  pressure  was  applied  upon  him.  The  relevant  extracts  of  Dr.  Sudhir  Gupta  are
reproduced  hereinbelow:-

“Police  Statement

"Director,  AIIMS  was  taking  little  interest  in  finding  cause  of  death."

"Director  met  me  and  gave  me  e-mails  of  Shashi  Tharoor  suggesting  LUPUS  and  low  BP  emails  were  sent  by
some  doctors.  Director,  AIIMS  wanted  to  give  me  emails.  I  told  him  that  the  emails  could  only  be  given  by  IO
and  I  did  not  entertain  that.  I  could  only  receive  papers  from  IO.  Later  I  got  these  emails  from  IO  alongwith
other  papers.  He  also  told  me  that  you  will  be  removed  if  you  do  not  go  by  natural  death  story....."

Broadcast  dated  9th  May,  2017

"Dr.  Sudhir  Gupta  :  Pressure  on  me  was...Pressure  on  me  was  declare  this  death  as  a  natural  death  or  we  are
going  to  remove  you  from  the  head  of  department.....

and  we  will  replace  you.....

Broadcast  dated  31st  July,  2017

"Gupta  -  He  (plaintiff)  contacted  me  through  Dr.  RC  Deka,  ex-director,  and  more  or  less  suggested  that  after  first
analysis  report  came  negative,  then  he  said  I  can  declare  the  death  natural  and  I  can  justify  the  haemorrhage...."

"Gupta-  I  have  mentioned  this  to  the  police,  police  has  asked  me,  'did  Shashi  Tharoor  also  influence  you?  I  said
yes."

d)  19  tapes  of  telephonic  conversations  between  the  reporter,  the  deceased  herself  and  Mr.  Narayan,  Personal
Assistant  of  the  deceased  which  allegedly  show  inconsistencies  in  statements  of  the  plaintiff.

e) The  CCTV  footage  of  Main  Porch  is  available  till  17:44  hours  of  15th  January,  2014  only  and  then  of  21st
January  from  12:12  hours  to  12:18  hours.  No  CCTV  footage  of  Main  Porch  on  16th  January,  2014  is  available.
The  CCTV  footage  of  Corridor  is  available  of  17th  January  only  till  23:57  hours  and  then  the  footage  is  of  19th
January.

f) Delhi  Police  file  noting  on  glaring  shortcomings  in  investigation.  The  relevant  portion  of  the  said  note  reads  as
under:-

“SHORTCOMINGS  IN  SUNANDA  PUSHKAR  CASE

1. No  medicine  was  seized  on  18  January  2014.

2. Alprax  and  other  medicines  were  seized  on  19th  January  2014.

3. Laptop,  Mobile  phones  of  Sunanda  Pushkar  were  seized  on  the  following  dates:-

* Laptop  (Apple)  25.1.2014

* Blackberry  mobile  Vodafone  SIM  no.9999557007  (Delhi  no.)-28.01.14
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*  Blackberry  mobile  Airtel  SIM  no.9447777007  (Kerala  No.)-28.1.14

*  Blackberry  mobile  Vodafone  SIM  no.971566441889  (Dubai  No.)-28.1.14

4.  The  reason  for  delay  in  seizure  is  not  explained,  however,  the  data  has  been  deleted  when  it  was  seized.

5.  Eatables  were  seized  only  on  5.11.14.

6.  The  CCTV  footage  of  Main  Porch  is  available  till  1744  hrs.  of  15th  January  2014  only  and  then  of  21st  January
from  1212  to  1218  hrs.

7.  No  CCTV  footage  of  Main  Porch  on  16th  January,  2014  is  available.

8.  The  CCTV  footage  of  Corridor  is  available  of  17th  January  only  till  2357  hrs  then  the  footage  is  of  19  the
January.”

85.  Irrespective  of  the  style  of  reporting  and  the  remarks  made,  this  Court  is  prima  facie  of  the  view  that
reporting  in  the  present  matter  is  a  case  of  legitimate  investigative  journalism  as  even  three  and  a  half  years
after  the  death  of  Ms.  Sunanda  Pushkar,  wife  of  a  then  sitting  Union  Minister,  no  charge-sheet  has  been  filed.
The  police  may  have  its  own  reasons  for  not  completing  the  investigation,  but  this  is  a  case  where  defendants
cannot  be  denied  the  right  to  telecast  a  story  as  it  is  a  matter  of  substantial  importance  with  respect  to  a  public
figure.  Further,  the  documents  and  materials  highlighted  by  the  defendants  seem  prima  facie  relevant  and
material.  There  is  no  material  to  prima  facie  conclude  that  the  stories  have  been  aired  by  the  defendants  with  a
reckless  disregard  for  truth  or  precipitated  by  actual  malice.

86.  This  Court  is  prima  facie  of  the  view  that  the  present  case  falls  within  the  exception  provided  by  the  Division
Bench  in  Court  on  its  own  motion  Vs.  State  and  Ors.,  2009  Crl.  L.J.  677.  The  relevant  portion  of  the  said
Division  Bench  judgment  is  reproduced  hereinbelow:-

“64.  We  are  unable  to  appreciate  the  relevance  of  this  case,  except  to  the  extent  that  "investigative  journalism"
has  been  adversely  commented  upon.  But,  the  real  questions  that  this  decision  raises  are:  what  is  the  media  to
do  in  a  case  where  investigations  go  on  interminably?  Is  the  media  expected  to  remain  a  silent  spectator  during
the  entire  period?  What  if  the  investigations  are  shoddy  or  patently  one-sided  or  are  carried  out  with  a  ‘sweep  it
under  the  carpet’  attitude  ‘what  about  the  rights  of  the  victim  of  a  vilification  campaign’  is  he  without  recourse
to  any  remedy  in  law?  We  propose  to  deal  with  these  questions  at  the  appropriate  stage.

xxxx  xxxx  xxxx  xxxx

77.  On  the  basis  of  the  case  law  cited  before  us  on  the  issue  of  media  ethics  and  conduct,  infractions  thereof
which  tend  to  or  constitute  interference  with  the  administration  of  justice  so  as  to  constitute  contempt,  the
following  norms  emerge:

xxxx  xxxx  xxxx  xxxx

5.  It  follows  from  the  above  that  before  a  cause  is  instituted  in  a  Court  of  law,  or  is  otherwise  not  imminent,  the
media  has  full  play  in  the  matter  of  legitimate  ‘investigative  journalism’.  This  is  in  accord  with  our  Constitutional
principles  of  freedom  of  speech  and  expression  and  is  in  consonance  with  the  right  and  duty  of  the  media  to
raise  issues  of  public  concern  and  interest.  This  is  also  in  harmony  with  a  citizen’s  right  to  know  particularly
about  events  relating  to  the  investigation  in  a  case,  or  delay  in  investigation  or  softpedaling  on  investigations
pertaining  to  matters  of  public  concern  and  importance.

87.  This  Court  has  also  held  in  Khushwant  Singh  v.  Menaka  Gandhi,  AIR  2002  Delhi  58  that  where  the  defendant
contends  that  the  words  complained  of  are  true,  and  asserts  that  he  will  plead  and  seek  at  trial  to  prove  the
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defence  of  justification,  the  court  will  not  grant  an  interim  injunction,  unless,  exceptionally,  the  court  is  satisfied
that  such  a  defence  is  one  that  cannot  succeed.

88.  In  His  Holiness  Shamar  Rimpoche  v.  Lea  Terhune  and  Others,  AIR  2005  Del  167,  a  Coordinate  Bench  of  this
Court  has  held  as  under:-

“This  court  is  fully  bound  by  the  judgment  of  the  Division  Bench  in  Khushwant  Singh's  case  (supra).  The  sum  and
substance  of  the  said  judgment  is  that  in  a  case  of  an  article/publication  of  an  allegedly  offending  and  defamatory
nature,  pre  publication  injunction  of  restraint  should  not  be  granted  in  case  the  defendant  who  supports  the
publication  cites  truth  as  a  defence  and  pleads  justification.  In  such  a  case  as  per  Khushwant  Singh's  case,
damages  are  the  appropriate  remedy.”

89.  Consequently,  in  the  present  case  an  interlocutory  injunction  cannot  be  granted  at  this  prima  facie  stage  to
restrain  publication.

DIVISION  BENCH  JUDGMENT  IN  SUBRAMANIAN  SWAMY  &  ANR.(SUPRA)  OFFERS  NO  ASSISTANCE  TO  THE
PLAINTIFF  AS  THE  PARAMETERS/TESTS  STIPULATED  THEREIN  CANNOT  BE  APPLIED  TO  THE  PRESENT  CASE.
THE  DIVISION  BENCH  HELD  THAT  THE  PUBLIC  INTEREST  LITIGATION  WAS  A  POLITICAL  INTEREST
LITIGATION  AND  DR.  SUBRAMANIAM  SWAMY  HAD  NOT  DISCLOSED  THE  FULL  AND  COMPLETE  FACTS  AND
HAD  NOT  IMPLEADED  THE  PLAINTIFF  DESPITE  MAKING  GRAVE  AND  SWEEPING  ALLEGATIONS  AGAINST  HIM.

90.  This  Court  is  of  the  opinion  that  the  Division  Bench’s  judgment  in  Subramanian  Swamy  &  Anr.  (supra)  has  no
relevance  to  the  present  case  as  in  the  said  Public  Interest  Litigation,  the  petitioner  had  prayed  for  constitution
of  a  multi-disciplinary  SIT  consisting  of  Intelligence  Bureau,  Enforcement  Directorate,  RAW,  Delhi  Police  and
headed  by  CBI  to  investigate  the  death  of  Late  Sunanda  Pushkar.

91.  The  parameters/tests  stipulated  in  the  said  judgment  cannot  be  applied  to  the  present  case.  Moreover,  in  the
said  case  the  Division  Bench  held  that  the  Public  Interest  Litigation  was  a  ‘political  interest  litigation’  and  Dr.
Subramaniam  Swamy  had  not  disclosed  the  full  and  complete  facts  and  had  not  impleaded  the  plaintiff  despite
making  grave  and  sweeping  allegations  against  him.  Consequently,  the  said  division  bench  judgment  offers  no
assistance  to  the  plaintiff.

IN  A  LIVE  DEBATE  OR  AN  INTERVIEW  IT  IS  NOT  POSSIBLE  TO  RUN  A  DISCLAIMER  AS  NO  BROADCASTER
CAN  PREDICT  OR  KNOW  IN  ADVANCE  WHAT  A  PARTICIPANT  OR  AN  INTERVIEWER  IS  GOING  TO  STATE

92.  As  far  as  learned  senior  counsel  for  the  plaintiff’s  prayer  for  running  a  scroll  disclaiming  the
remarks/comments  made  by  third  party  is  concerned,  this  Court  is  of  the  view  that  in  a  live  debate  or  an
interview  it  is  not  possible  to  run  a  disclaimer  as  no  broadcaster  can  predict  or  know  in  advance  what  a
participant  or  an  interviewer  is  going  to  state.

EVERY  INDIVIDUAL/ACCUSED  HAS  A  RIGHT  TO  SILENCE.  UNDER  THE  INDIAN  CONSTITUTION,  NO  PERSON
CAN  BE  COMPELLED  TO  GIVE  TESTIMONY  OR  ANSWER  QUESTIONS  WHICH  MAY  INCRIMINATE  HIM.
UNDOUBTEDLY,  AN  INDIVIDUAL  AFFECTED  BY  THE  STORY  MUST  BE  GIVEN  AN  OPTION  TO  GIVE  HIS
VERSION,  BUT  HE  CANNOT  BE  COMPELLED  TO  SPEAK,  IF  DOES  NOT  WANT  TO.

93.  However,  there  is  merit  in  the  argument  of  learned  senior  counsel  for  the  plaintiff  that  the  defendants  cannot
coerce  or  insist  that  the  plaintiff  must  make  a  statement.  A  perusal  of  the  transcript  reveals  that  the  defendant
no.  1  in  his  telecast  has  repeatedly  insisted  that  the  plaintiff  being  a  public  figure  cannot  contend  that  he  has  a
right  to  silence.  Even  Mr.  Sandeep  Sethi,  learned  senior  counsel  for  the  defendants  had  stated  that  as  the
plaintiff  is  privy  to  special  facts,  he  should  come  clean.

94.  In  the  opinion  of  this  Court,  every  individual/accused  has  a  right  to  silence.  Under  the  Indian  Constitution,  no
person  can  be  compelled  to  give  testimony  or  answer  questions  which  may  incriminate  him.  Undoubtedly,  an
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individual  affected  by  the  story  must  be  given  an  option  to  give  his  version,  but  he  cannot  be  compelled  to
speak,  if  he  does  not  want  to.  The  ‘culture  of  thrusting  a  microphone’  in  the  face  of  a  person  needs  to  be
deprecated.

95. The  Apex  Court  in  Nandini  Satpathy  Vs.  P.L.  Dani  &  Another  reported  in  (1978)  2  SCC  424  has  held  that  a
person  who  adopts  a  stance  of  silence,  runs  a  calculated  risk,  but  he  cannot  be  compelled  to  speak.  The  relevant
portion  of  the  said  judgment  is  reproduced  as  under:-

“57.  We  hold  that  Section  161  enables  the  police  to  examine  the  accused  during  investigation.  The  prohibitive
sweep  of  Article  20(3)  goes  back  to  the  stage  of  police  interrogation  —  not,  as  contended,  commencing  in  court
only.  In  our  judgment,  the  provisions  of  Article  20(3)  and  Section  161(1)  substantially  cover  the  same  area,  so  far
as  police  investigations  are  concerned.  The  ban  on  self-accusation  and  the  right  to  silence,  while  one  investigation
or  trial  is  under  way,  goes  beyond  that  case  and  protects  the  accused  in  regard  to  other  offences  pending  or
imminent,  which  may  deter  him  from  voluntary  disclosure  of  criminatory  matter.  We  are  disposed  to  read
“compelled  testimony”  as  evidence  procured  not  merely  by  physical  threats  or  violence  but  by  psychic  torture,
atmospheric  pressure,  environmental  coercion,  tiring  interrogative  prolixity,  overbearing  and  intimidatory  methods
and  the  like  —  not  legal  penalty  for  violation.  So,  the  legal  perils  following  upon  refusal  to  answer,  or  answer
truthfully,  cannot  be  regarded  as  compulsion  within  the  meaning  of  Article  20(3).  The  prospect  of  prosecution  may
lead  to  legal  tension  in  the  exercise  of  a  constitutional  right,  but  then,  a  stance  of  silence  is  running  a  calculated
risk.  On  the  other  hand,  if  there  is  any  mode  of  pressure,  subtle  or  crude,  mental  or  physical,  direct  or  indirect,
but  sufficiently  substantial,  applied  by  the  policeman  for  obtaining  information  from  an  accused  strongly  suggestive
of  guilt,  it  becomes  “compelled  testimony”,  violative  of  Article  20(3).

xxx  xxx  xxx

59. We  have  explained  elaborately  and  summed  up,  in  substance,  what  is  self-incrimination  or  tendency  to  expose
oneself  to  a  criminal  charge.  It  is  less  than  “relevant”  and  more  than  “confessional”.  Irrelevance  is  impermissible
but  relevance  is  licit  but  when  relevant  questions  are  loaded  with  guilty  inference  in  the  event  of  an  answer
being  supplied,  the  tendency  to  incriminate  springs  into  existence.  We  hold  further  that  the  accused  person
cannot  be  forced  to  answer  questions  merely  because  the  answers  thereto  are  not  implicative  when  viewed  in
isolation  and  confined  to  that  particular  case.  He  is  entitled  to  keep  his  mouth  shut  if  the  answer  sought  has  a
reasonable  prospect  of  exposing  him  to  guilt  in  some  other  accusation  actual  or  imminent,  even  though  the
investigation  under  way  is  not  with  reference  to  that.  We  have  already  explained  that  in  determining  the
incriminatory  character  of  an  answer  the  accused  is  entitled  to  consider  —  and  the  Court  while  adjudging  will
take  note  of  —  the  setting,  the  totality  of  circumstances,  the  equation,  personal  and  social,  which  have  a  bearing
on  making  an  answer  substantially  innocent  but  in  effect  guilty  in  import.  However,  fanciful  claims,  unreasonable
apprehensions  and  vague  possibilities  cannot  be  the  hiding  ground  for  an  accused  person.  He  is  bound  to  answer
where  there  is  no  clear  tendency  to  criminate."

CONCLUSION

96. Keeping  in  view  the  aforesaid  mandate  of  law  and  the  prima  facie  findings,  this  Court  is  of  the  opinion  that
in  the  present  case  the  defendants  have  the  right  to  air  their  stories  and  the  same  cannot  be  curbed,  but  it  has
to  be  tempered  and  balanced.

97.  This  Court  is  of  the  view  that  it  is  important  that  when  criminal  investigation  has  commenced,  media
reporting  should  be  sensitive  to  the  indeterminacy  of  the  questions  raised  in  the  proceedings.  Press  cannot
„convict  anyone?  or  insinuate  that  he/she  is  guilty  or  make  any  other  unsubstantiated  claims.  Press  has  to
exercise  care  and  caution  while  reporting  about  matters  under  investigation  or  pending  trial.

98. This  Court  refrains  from  saying  anything  more  as  Mr.  Sandeep  Sethi,  learned  senior  counsel  for  defendants
had  assured  this  Court  on  29th  May,  2017  that  the  defendants  in  future  would  exercise  restraint  as  well  as  bring
down  the  ‘rhetoric’  and  even  according  to  Mr.  Salman  Khurshid,  learned  senior  counsel  for  plaintiff,  subsequent  to
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the  said  statement  the  ‘previous  vitriolic  attack’  was  missing.  The  statement  made  by  Mr.  Sandeep  Sethi  is
accepted  by  this  Court  and  defendants  are  held  bound  by  the  same.

99. However,  before  airing  any  story  pertaining  to  the  plaintiff,  the  defendants  shall  give  the  plaintiff  a  written
notice,  by  electronic  mode,  asking  for  his  version.  If  the  plaintiff  refuses  or  does  not  reply  within  a  reasonable
time,  he  will  not  be  compelled  to  speak  and  the  story  will  be  aired  with  the  disclosure  that  the  plaintiff  has
refused  to  speak  to  the  defendants.

100.  This  Court  clarifies  that  all  observations  in  the  present  case  are  prima  facie  in  nature  and  are  in  the
context  of  the  disputes  between  the  parties  hereto.  None  of  the  observations  in  the  present  case  shall  be  used  in
any  criminal  proceeding,  if  any,  filed  by  the  State.

101. With  the  aforesaid  observations,  present  applications  being  I.As.  6674/2017,  8809/2017  and  10378/2017  stand
disposed  of.
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CS No. 852/19
Chanda Kochhar Vs. Jai Viratra Entertainment Ltd. & Ors. 

23.11.2019

Fresh suit received by way of assignment. It be checked and
registered as per rules. 

Present: Sh.  Vijay Aggarwal,  Sh.  Naman Joshi,  Neeraj  Tiwari,

Shayun  Singh,  Uzair  Khan  and  Sh.  Rudrashish  Bhardwaj,  Ld.

Counsels for plaintiff. 

Ld.  Counsels  for  plaintiff  have  filed  additional  list  of

documents and documents. 

Alongwith  the  suit,  the  plaintiff  has  also  filed  an

application  under  Order  39  Rules  1  &  2  CPC.  Arguments  on

application U/o 39 rules 1 and 2 of CPC heard. 

1. The case of the plaintiff is that she is former MD and

CEO of ICICI Bank Ltd., one of the largest banks of India. She was

conferred with Padma Bhushan for her work in the financial sector

in  the  year  2011.  She  received  the  Wockhardt  gold  medal  for

excellence in Management  studies and J.N. Bose gold medal in

cost accountancy. She holds an Honorary Doctorate from Carleton

University, Canada. She became MD of ICICI Bank Ltd in the year

2009.  She  has  consistently  figured  in  the  Fortune  list  of  most

powerful women in business since 2005 and has also featured in

the  Forbes  world's  hundred  most  powerful  women list.  She has

been listed in the Time magazine's list of hundred most influential

people in the world in the year 2015.

2. It is averred that defendant no. 1 is a production house
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that has produced and / or has distribution rights of a forthcoming

film titled as “Chanda: A signature that ruined a career”. Defendants

no. 2 to 4 are directors of defendant no. 1 company. Defendants no.

2  and  5  are  producers,  defendant  no.  6  is  the  director  and

defendant  no.  7  is  the  lead  actress  of  the  aforementioned  film.

Defendant  no.  7  is  giving  interviews  which  are  available  online

wherein she speaks of her portraying the role of the plaintiff. Her

Instagram profile is having over 1.5 Lakh followers, on which, the

aforementioned  film  is  being  promoted.  Defendant  no.  8  is

representative  of  any  other  person(s)  connected  with  the

aforementioned film.

3. It  is  averred  that  on  20.11.2019,  the  plaintiff  has

discovered that an alleged biopic purportedly based on her life and

events of her life has been made and which is titled as “Chanda : A

signature that ruined a career”.  News about the said forthcoming

film are being reported online on The Times of India. Videos about

this  film  are  available  on  Youtube.  The  content  of  the  film  is

defamatory as it makes insinuations and judgments about the life of

the plaintiff. The plaintiff has never been approached for obtaining

her consent to use her name and make a film on her life, by the

defendants.

4. It  is  averred  that  defendant  no.  7  has  stated  in  her

interview with the Times of  India that she is depicting a real  life

person. Her Instagram page claims that she has starred in a biopic.

She is openly speaking as to how the film is about and alleged

mistake made by the plaintiff and how it ruined her life. She claims
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that  she  has  portrayed  the  style  of  walking,  talking  and  body

language of  the plaintiff  at  the instance of  defendant  no.  6.  It  is

evident that the plaintiff is being shown as a culprit. It is pertinent to

mention that RC/BDI/2019/E/0001 dated 22.01.2019 has been filed

by  CBI  and  ECIR  No.  ECIR/02/HIU/2019  dated  31.01.2019  has

been filed by ED.

5. It  is  averred  that  the  plaintiff  has  co-operated  in

investigation and no chargesheet has yet been filed in either of the

aforementioned  cases.  The  promotional  interviews  and  vilifying

material  are extremely prejudicial  to the investigation and trial,  if

any.  The title  of  the forthcoming film is  by  itself  derogatory.  The

defendants have prejudged plaintiff's life and found her guilty. The

pre-release screening of the aforementioned film has already taken

place in  some places /  to  some audiences and now,  the film is

slated to be screened at the International Film Festival of India on

28.11.2019.  The  film  violates  that  plaintiff's  fundamental  right  of

privacy

6. It is averred that the defendants have condemned the

plaintiff before conclusion of investigation. The contents of the film

are  defamatory  which  are  likely  to  lower  her  reputation  in  the

society at large. The interview given by defendants to the Times of

India is available online. The mental suffering and agony caused to

the plaintiff is beyond exact calculation and she reserves her right to

sue  for  damages  upon  full  evaluation  of  the  damages.  The

defamatory contents are available / in circulation in New Delhi and

the forthcoming film is likely to be screened at New Delhi through
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various modes. The plaintiff's counsel Sh. Ashul Aggarwal, viewed

the aforementioned content at his office situated at Naraina Vihar,

New Delhi.

7. In support  of  his contentions,  ld  counsels for  plaintiff

have relied upon the following judgments :

(i)  Shivaji  Rao  Gaikwad  Vs.  M/s  Varsgha
Productions,  2015-1-L.W.701  (Madras  High
Court). 
(ii)  Swami Ramdev Vs.  Juggernaut  Books Pvt.
Ltd.  &  Ors,  CM (M)  No.  556/2018,  decided  on
29.09.2018 (Delhi High Court). 
(iii) K.A. Abbas Vs. Union of India (1970) 2 SCC
780
(iv)  Naveen  Jindal  &  Anr.  Vs.  Zee  Media
Corporation Ltd.  & Ors,  2014 SCC OnLine Del
1369
(v)  Dr.  Shashi  Tharoor  Vs.  Arnab  Goswami  &
Anr. (2018) 246 DLT 279.
(vi) Swatanter Kumar Vs. The Indian Express Ltd
& Ors, 2014 SCC OnLine Del 210.

8. The Court has heard arguments advanced on behalf of

the plaintiff and has perused the record with the assistance of her

counsels.

9. A perusal  of  the  transcript  of  the  interview  allegedly

available on Youtube shows that defendant no. 7 has categorically

stated  that  she  has  played  the  role  of  the  plaintiff  in  the

aforementioned forthcoming film. Defendant no. 7 has claimed that

the film is based on real incident that occurred with plaintiff.  She

has allegedly stated that the plaintiff had signed at the instance of

her husband and one signature changed and ruined the life of the
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plaintiff.

10. Further, a print out of the news item published in the

Entertainment  Times on  19.11.2019 depicts  that  the  forthcoming

film is based on the life of plaintiff. The contents of the film have the

potential to prejudicially affect the reputation of the plaintiff amongst

the public. The alleged incident(s) associated with the plaintiff are

subject matter of investigation and no court of law has pronounced

any judgment or order holding the plaintiff to be guilty in relation to

the same. Therefore, a strong prima-facie case is made in favour of

the plaintiff. Balance of convenience also lies in her favour and she

is likely to suffer irreparable loss, if ex-parte injunction is not granted

in her favour as her reputation would be frittered.

11. Accordingly,  all  the  defendants  and  their  associates,

agents, representatives and all others acting for and on their behalf

are  hereby  restrained  from using  the  plaintiff's  name  directly  or

indirectly;  screening,  exhibiting or  marketing the film  “Chanda:  A

signature that ruined a career” online or offline, whole or in part or in

any other form /  under any other name claiming to be biopic  or

relating  to  the  plaintiff  without  her  consent;  making,  publishing,

sharing  or  circulating  any  commentary  /  promotion  about  the

aforementioned movie in any manner whatsoever, till the next date

of hearing.

Plaintiff is directed to comply with the provision of Order

39 Rule 3 CPC within three days from today. Issue summons for

settlement of issues and notice of application U/o 39 rules 1 and 2
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of CPC to all the defendants on filing of one time process fee of Rs.

1,000/- and speed post. Additionally, the defendants be also served

through all additional modes permissible under the Delhi High Court

Rules & Orders. 

Re-notify on 26.11.2019. 

Copy of this order be given dasti to Ld. Counsels for

plaintiff forthwith. 

       (Sandeep Garg)
        Additional District Judge-01,
           New Delhi/23.11.2019 
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* IN THE HIGH COURT OF DELHI AT NEW DELHI

+ W.P.(C) 8398/2019

ARIZ KHAN AND ANR. ..... Petitioners

Through: Ms Nitiya Ramakrishnan, Ms
Warisha Farasat, Ms Rudrakshi Deo,
Ms Sneha, Ms Shruti Narayan and Ms
Hafsa Khan, Advocates.

versus

UNION OF INDIA AND ORS. ..... Respondents
Through: Ms Maninder Acharya, ASG with Mr

Anurag Ahluwalia, CGSC, Mr
Abhigyan Siddhant, Mr Kartikeya
Rastogi and Mr Harshul Chowdhry,
Advocates for R-1 and R-2 with Mr
Manish Mishra, CBFC.
Ms Urvi Kapoor, Advocate for Mr
Sameer Vashisht, ASC, GNCTD for
R-3 with Insp. Rahul Kumar Singh,
Special Cell.
Mr Nizam Pasha, Mr Abhishek S.
Baghel and Mr Arbab A. Husain,
Advocates for R-4, 5 and 6.
Mr Harshvardhan Jha, Mr Harsh
Kaushik and Ms Mayuri Shukla,
Advocates for R-7.

CORAM:
HON'BLE MR. JUSTICE VIBHU BAKHRU

O R D E R
% 02.08.2019

CM No.34738/2019

1. Allowed, subject to all just exceptions.

Annexure - Q
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W.P.(C) 8398/2019

2. After some arguments, learned counsel appearing for the parties agree

that it would be apposite that the cinematographic film in question be

previewed before further arguments are advanced.

3. Accordingly, it is directed that the cinematographic film in question

be previewed on 05.08.2019 at 4:45 PM. Respondent no.7 (T-Series) shall

organise the said preview in coordination with Mr Sunil Kukreja, Registrar,

High Court of Delhi (Mobile No. 9717394802).

4. The learned counsel appearing for the petitioners as well as

respondents would be present at the venue to view the said cinematographic

film.

5. It is clarified that this is without prejudice to all contentions including

the respondents’ contention that the challenge to the cinematographic film is

not permissible without the same being released and the present petition is

premature.

6. List for hearing before the Court on 08.08.2019.

7. Order dasti under signature of the Court Master.

VIBHU BAKHRU, J
AUGUST 02, 2019
MK
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* IN THE HIGH COURT OF DELHI AT NEW DELHI

+ W.P.(C) 8398/2019 and CM APPL. 34738/2019 & 36279/2019

ARIZ KHAN AND ANR. ..... Petitioners
Through: Ms Nitya Ramakrishnan, Ms Warisha

Farasat, Mr Archit Krishna, Ms Sneha
Singh, Ms Hafsa Khan, Ms Rudrakshi
Deo, Ms Shruti Narayan, Ms Jahnavi
Sindhu and Mr Ashwat, Advocates.

versus

UNION OF INDIA AND ORS. ..... Respondents
Through: Mrs Maninder Acharya, ASG with

Mr Anurag Ahluwalia, Mr Abhigyan
Siddhant, Mr Kartikeya Rastogi and
Mr Viplav Acharya, Advocates for R-
2/CBFC.
Ms Urvi Kapoor, Advocate for R-
3/Delhi Police.
Mohd. Nizam Pasha, Ms Chandrima
Mitra, Mr Abhishek Singh Baghel
and Mr Akbar A. Husain, Advocates
for R-4, 5 & 6.
Mr Neeraj Kishan Kaul, Senior
Advocate with Ms Madhu Gargodia,
Mr Harshvardhan Jha, Mr Harsh
Kaushik, Mr Vaibhav Bhure, Ms
Mayuri Shukla, Mr Abhay
Chattopadhayay, Mr Varun Tandon,
Ms Chanan Parwani, Ms Pritha Suri,
Ms Nikita and Ms Nimisha Chaddha,
Advocates for R-7/T-Series.

CORAM:
HON'BLE MR. JUSTICE VIBHU BAKHRU

O R D E R
% 13.08.2019
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1. The petitioners have filed the present petition, inter alia, praying that

the release of the cinematographic film titled “Batla House” be postponed

till the pending trials, in the case of State v. Ariz Khan (SC No 212/2018)

and State v. Mohd. Shakeel (SC No. 8726/2016; 8828/2016; 8829/2016;

8830/2016 and 8893/2016), are concluded. The case of the petitioners is

founded on the apprehension that the said cinematographic film, is based on

an encounter – commonly known as Batla House Encounter – between

personnel of Delhi Police and alleged terrorists and the same would

prejudice the petitioners, in cases pending against them in courts. Petitioner

no.1 is being tried for charges connected with the said incident and

petitioner no. 2’s appeal against conviction is pending consideration before

this Court.

2. In view of the apprehensions expressed by the petitioners, this Court

had, by an order dated 02.08.2019, directed a pre-screening of the

cinematographic film which was witnessed by the counsel on both sides.

3. Ms Ramakrishnan, the learned counsel appearing for the petitioners

articulated several objections with regard to the treatment of the subject and

contended that the immediate release of the film would prejudice the trial of

the petitioners, as well as the other accused persons, in the cases as

mentioned above. Mr Kaul, learned senior counsel appearing for respondent

no. 7 had countered the said submissions.

4. After some arguments and with the assistance of the learned counsel

for the parties, the parties have been able to resolve the issues and

respondent nos. 4 to 7 have agreed to certain terms for the film to be
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released, as scheduled.

5. First, it has been agreed that at the beginning of the said film, a

Disclaimer in the following words, would be shown:-

“This film is inspired by the Delhi Police and events that
are reported or otherwise available in the public domain. It is
not a documentary and is not intended to accurately reflect
those incidents that may have occurred. Certain characters,
institutions and events in the film are fictional and have been
used for cinematic reasons and for dramatizing the
performances portrayed in the film. Any resemblance to any
person, living or dead is unintended and purely coincidental.
No identification of any actual persons, places, buildings and
products is intended or should be inferred. The film makers and
all persons associated with the film respect the right of fair trial
of all concerned and do not intend to discredit anyone or
interfere with any evidence or defense. There is no intention to
disrespect, impair or disparage the belief or sentiment of
person(s) or community(ies), religion or nationality or to, in any
manner, interfere with the administration of justice.”

6. The Disclaimer to the aforesaid effect would also be shown in the

Hindi language.

7. Second, it has been agreed that the scene depicting confession of one

of the characters would be deleted. This Court and the learned counsel

appearing for the petitioners have already been shown the scene sans the

said confession. In addition, the scene where certain characters are shown to

be making explosive devices, is also agreed to be deleted completely. The

scene as would be projected, after the deletion of the said scene, was also

shown to this Court as well as to the learned counsel appearing for the

petitioners.
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8. Third, in addition to the above, it has been agreed that the concerned

respondents shall mute the word “Mujahid” spoken in the scene where one

of the characters was earlier shown to be confessing to the commission of

the crime.

9. Fourth, the respondents shall display a disclaimer at the foot of the

screen during the court scene to the effect that the film makers do not

endorse any of the views expressed either side.

10. Fifth, the actual photograph of an officer of the Delhi Police, which is

shown in the end of the movie would also be deleted so as to make good the

Disclaimer, as set out at the outset of the film.

11. Respondent nos. 4 to 7 are bound down to the aforesaid terms.

12. It is clarified that it will not be necessary for respondent nos. 4 to 7 to

re-submit the film for further approval of respondent no.2, on account of the

said changes being carried out and the release of the film will not be held up

on that account.

13. In view of the consensus between the parties, the petition is disposed

of. All pending applications are also disposed of.

14. Order dasti under signature of Court Master.

VIBHU BAKHRU, J
AUGUST 13, 2019

395



M.P. Lohia V. State Of West Bengal

Printed For: Naman Joshi 26-08-2020 On: 02:23:AM

Supreme Court Of India
Criminal Appeal No. 219 Of 2005 With No. 220 & 221 Of 2005 In Crl.M. No. 506 Of 2004

Judgment Date:

04-02-2005

M.P. Lohia ..Petitioner

State Of West Bengal ..Respondent

Bench:

{HON'BLE MR. JUSTICE N. SANTOSH HEGDE , HON'BLE MR. JUSTICE S.B. SINHA
}

Citation:

(2005) 2 ALT (CRI) 64 ; 2005 (1) ACR 656 (SC) ; (2005) 2 SCC 686 ; AIR 2005
SC 790 ; 2005 (I) DMC 335 SC ; (2005) CRILJ 1416 ; (2005) 1 PLJR 453 ; (2005)
1 RCR (CRIMINAL) 986 ; JT 2005 (2) SC 105 ; (2005) 2 ALT 22 (SC) ; 2005 (1) UJ

376 ;

Santosh  Hegde,  J.

1. Heard  learned  counsel  for  the  parties.

2. Leave  granted.

3. The  appellants  in  these  appeals  have  been  charged  for  offences  punishable  under  Section  304B,  406  and  498A
read  with  Section  34  of  the  IPC.  Their  applications  for  the  grant  of  anticipatory  bail  have  been  rejected  by  the
courts  below.  Daughter  of  the  complainant  Chandni  (since  deceased)  was  married  to  the  appellant  in  the  third
appeal  before  us.  Their  marriage  took  place  on  18th  February,  2002.  The  appellants  live  in  Ludhiana  whereas  the
complainant  and  his  family  are  residents  of  Calcutta.  Chandni  committed  suicide  on  28th  of  October,  2003  at  her
parents  house  in  Calcutta.  It  is  the  case  of  the  appellants  herein  that  the  deceased  was  a  schizophrenic  psychotic
patient  with  cyclic  depression  and  was  under  medical  treatment.  Though  she  was  living  in  the  matrimonial  home
often  went  to  Calcutta  to  reside  with  her  parents  and  she  was  also  being  treated  by  doctors  there  for  the  above-
mentioned  ailments.

Annexure - S

396



M.P. Lohia V. State Of West Bengal

Printed For: Naman Joshi 26-08-2020 On: 02:23:AM

4.  While  the  complaint  against  the  appellants  is  that  they  were  not  satisfied  with  the  dowry  given  at  the  time  of
wedding  and  were  harassing  the  deceased  continuously,  consequent  to  which  she  developed  depression  and  even
though  the  parents  of  the  deceased  tried  to  assure  the  appellants  that  they  would  try  to  meet  their  demand  of
the  dowry,  the  deceased  was  being  treated  cruelly  at  her  matrimonial  home  and  her  husband  had  no  love  and
affection  to  her  because  of  which  she  developed  depression.

5.  It  has  also  come  on  record  that  the  deceased  had  tried  to  commit  suicide  at  the  residence  of  her  parents
sometime  in  July,  2002  i.e.  about  a  year  earlier  than  the  actual  dale  of  her  death.

6.  On  behalf  of  the  prosecution  as  well  as  on  behalf  of  the  defence,  large  number  of  documents  have  been
produced  to  show  that  the  appellant  were  demanding  dowry  because  of  which  the  deceased  was  depressed  and
ultimately  committed  suicide.  Per  contra  the  documents  from  the  side  of  the  defence  show  that  the  relationship
between  the  husband,  wife  and  the  in-laws  were  cordial  and  it  was  only  illness  of  the  deceased  that  was  the
cause  of  her  premature  death.

7.  One  thing  is  obvious  that  there  has  been  an  attempt  on  the  part  of  both  the  sides  to  create  documents  either
to  establish  the  criminal  case  against  the  appellants  or  on  the  part  of  the  appellants  to  create  evidence  to  defend
themselves  from  such  criminal  charges.  Correctness  or  genuineness  of  this  document  can  only  be  gone  into  in  a
full-fledged  trial  and  it  will  not  be  safe  to  place  reliance  on  any  one  of  these  documents  at  this  stage.  Therefore,
we  would  venture  not  to  comment  on  the  genuineness  of  these  documents  at  this  stage.  Suffice  it  to  say  that  this
is  a  matter  to  be  considered  at  the  trial.

8.  In  this  background  the  only  question  for  our  consideration  at  this  stage  is  whether  the  appellants  be  granted
anticipatory  bail  or  not.

9.  As  stated  above,  any  expression  of  opinion  on  the  merits  of  the  case  except  to  the  extent  of  finding  out  prima
facie  whether  the  appellants  are  entitled  for  anticipatory  bail  or  not,  would  likely  to  effect  the  trial.  Therefore,
taking  into  consideration  the  entire  material  available  on  record  without  expressing  any  opinion  on  the  same,  we
think  it  appropriate  that  the  appellants  should  be  released  on  bail  in  the  event  of  their  arrest  on  their  furnishing
a  bail  bond  of  Rs.1,00,000/-  (Rupees  One  lakh)  each  and  one  surety  for  the  like  sum  by  each  appellants  to  the
satisfaction  of  the  Court  or  the  arresting  authority  as  the  case  may  be.  We  direct  that  the  appellants  shall  abide
by  the  conditions  statutorily  imposed  under  Section  438(2)  of  the  Code  of  Criminal  Procedure  and  further  direct
that  in  the  event  of  the  investigating  agency  requiring  the  presence  of  the  appellants  for  the  purpose  of
investigation  they  be  given  one  week's  notice  and  they  shall  appear  before  such  investigating  agency  and  their
presence  at  such  investigation  shall  not  exceed  two  days  at  a  time  but  such  interrogation  shall  not  be  a  custodial
interrogation.  They  shall  be  entitled  to  have  their  counsel  present  at  the  time  of  such  interrogation.

10.  Having  gone  through  the  records,  we  find  one  disturbing  factor  which  we  feel  is  necessary  to  comment  upon
in  the  interest  of  justice.  The  death  of  Chandni  took  place  on  28th  February,  2002  and  the  complaint  as  this
regard  was  registered  and  the  investigation  was  in  progress.  The  application  for  grant  of  anticipatory  bail  was
disposed  of  by  the  High  Court  of  Calcutta  on  13.2.2004  and  special  leave  petition  was  pending  before  this  Court.
Even  then  an  article  has  appeared  in  a  magazine  called  "Saga"  titled  "Doomed  by  Dowry"  written  by  one  Kakoli
Poddar  based  on  her  interview  of  the  family  of  the  deceased.  Giving  version  of  the  tragedy  and  extensively
quoting  the  father  of  the  deceased  as  to  his  version  of  the  case.  The  facts  narrated  therein  are  all  materials  that
may  be  used  in  the  forthcoming  trial  in  this  case  and  we  have  no  hesitation  that  this  type  of  articles  appearing
in  the  media  would  certainly  interfere  with  the  administration  of  justice.  We  deprecate  this  practice  and  caution
the  publisher,  editor  and  the  journalist  who  were  responsible  for  the  said  article  against  indulging  in  such  trial  by
media  when  the  issue  is  subjudiced.  However,  to  prevent  any  further  issue  being  raised  in  this  regard,  we  treat
this  matter  as  closed  and  hope  that  the  other  concerned  in  journalism  would  like  note  of  this  displeasure
expressed  by  us  for  interfering  with  the  administration  of  justice.

11.  For  the  reasons  stated  above,  these  appeals  succeed  and  the  same  are  allowed.
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IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

C.M. NO. __________ OF 2020

IN 

W.P. (C) NO. ______ OF 2020 

IN THE MATTER OF: 

MEHUL CHOKSI  …PETITIONER 

VERSUS

UNION OF INDIA AND ORS. …RESPONDENTS 

APPLICATION FOR EX PARTE AND AD INTERIM TEMPORARY

INJUNCTIONS UNDER ARTICLE 226 OF THE CONSTITUTION OF

INDIA READ WITH ORDER XXXIX, RULES 1 AND 2 OF THE CODE

OF CIVIL PROCEDURE, 1908 

MOST RESPECTFULLY SHOWETH: 

1. The present Application is being filed by the Petitioner praying for ex-

parte ad-interim injunctions against the Respondent Nos. 2 and 3. The

Respondent craves the leave and liberty of this Hon’ble Court in

reading the entire contents of the Petition as part and parcel of the

present Application and only in the interest of brevity is not reiterating

the same in their entirety.

2. While the detailed averments are made in the Petitioner, the Petitioner

is reiterating the key facts hereinbelow:

a. On 24.8.2020, the Petitioner became aware of the imminent

release of the Documentary on 2.9.2020 on Netflix’s Platform

worldwide, including India. The Petitioner’s awareness arose

from viewing the trailer released by Netflix and available at

https://www.netflix.com/title/80990073. The landing page of

the said link states, “Season 1 coming on 2 September” and

“This investigative docuseries explores the greed, fraud and
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corruption that built up – and ultimately brought down – India’s 

most infamous tycoons.” The genres listed are “Social & 

Cultural Documentaries, British TV Shows, Docuseries” and it 

is stated that “This Show is: Investigative”. 

b. A viewing of the trailer as well as a perusal of the cover art on 

https://www.netflix.com/title/80990073 makes it apparent that 

the Documentary is based on Subrata Roy, Vijay Mallya, Nirav 

Modi, and Byrraju Ramalinga Raju or whom the Documentary 

refers to as “Bad Boy Billionaires” and explores the events 

surrounding and involving the above persons. It is also apparent 

from the description that more seasons will be aired and even 

those could include the Petitioner. 

c. The Petitioner apprehends that his name may have been used in 

connection with Nirav Modi in the Documentary even though 

his relation to Nirav Modi is only that of an uncle and nephew. 

Such apprehension is well founded inasmuch as the media and 

consequentially the public have routinely commingled the 

names of the Petitioner and Nirav Modi in an alleged scam even 

though the Petitioner’s case is distinct and independent of Nirav 

Modi and the Petitioner has maintained throughout various 

legal proceedings that the charges against Nirav Modi have 

nothing to do with the Petitioner. It may be noted that the 

Petitioner is listed as a co-accused with Nirav Modi in certain 

cases and those too are pending trial or even investigation. 

Thus, even major focus on Nirav Modi with minor passing 

references to the Petitioner could be prejudicial to the Petitioner 

even though the Petitioner has no nexus with the allegations 

against Nirav Modi. Certain instances where publicly such 

commingling has taken place are cited below: 

 

i.  PNB won't be able to recover money from Nirav Modi, 

Mehul Choksi; fraudsters acted like mafia, used global 

network to stash jewels - 

https://www.firstpost.com/business/pnb-wont-be-able-

to-recover-money-from-nirav-modi-mehul-choksi-
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fraudsters-acted-like-mafia-used-global-network-to-

stash-jewels-8121121.html 

ii. ED brings back jewels worth Rs 1,350 cr owned by Nirav 

Modi, Mehul Choksi from Hong Kong - 

https://theprint.in/india/ed-brings-back-jewels-worth-rs-

1350-cr-owned-by-nirav-modi-mehul-choksi-from-

hong-kong/439308/ 

iii. Nirav Modi, Mehul Choksi continue to haunt gems and 

jewellery cos; banks not willing to lend money -

https://www.financialexpress.com/industry/nirav-modi-

mehul-choksi-continue-to-haunt-gems-and-jewellery-

cos-banks-not-willing-to-lend-money/1978787/ 

iv. Ravishankar Prasad alleges, Congress is trying to save 

Nirav Modi and Mehul Choksi - 

https://zeenews.india.com/video/india/ravishankar-

prasad-alleges-congress-is-trying-to-save-nirav-modi-

and-mehul-choksi-2283447.html 

 

The above instances reflect a trigger-happy and sensationalist 

tendency inasmuch as the investigating authorities have 

excluded the name of the Petitioner from the charge sheet filed 

against Nirav Modi (even though the original FIR had 

erroneously stated the Petitioner’s name as well). Despite the 

same, the media does not tire of naming the Petitioner along 

with Nirav Modi for the latter’s alleged actions. 

d. The Petitioner’s apprehension is strengthened by the fact that in 

the past, he was approached by a British journalist with 

questions about the allegations against the Petitioner and even 

the said journalist kept conflating the allegations qua the 

Petitioner with Nirav Modi. Now that the Documentary 

specifically says on the landing page at 

https://www.netflix.com/title/80990073 that it is a “British TV 

Show”, the Petitioner apprehends that it is the same journalist 

who is behind the series and may portray the aforesaid 

conflation of the Petitioner and Nirav Modi in it.  
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e. The Petitioner’s apprehension is also strengthened by the fact 

that one of the person’s seen speaking in the trailer is a 

journalist/author named Mr. Pavan C. Lall who, as the 

Petitioner has discovered on 24.8.2020, has written a book titled 

“Flawed: The Rise and Fall of India’s Diamond Mogul Nirav 

Modi”, and who has in the said book commingled the name of 

the Petitioner with Nirav Modi.  

f. The Petitioner is arrayed as an accused in various proceedings 

pending and ongoing in India. The Petitioner has a right to a fair 

trial and trial by media cannot be permitted. The proceedings 

pending are as follows: 

 

i. FIR bearing R.C. No. RC01/E/2018/CBI/BS&FC/MUM 

dated 31.1.2018 for offences u/s 120-B of the Indian 

Penal Code, 1860 read with Sections 409, 420 of the 

Indian Penal Code, 1860 and Sections 13(2) of the 

Prevention of Corruption Act, 1988 read with Sections 

13(1)(c) and 13(1)(d) of the Prevention of Corruption 

Act, 1988. The Petitioner has not been charged till date 

but airing of the Documentary would prejudice the 

Petitioner. 

ii. FIR bearing R.C. No. RC02/E/2018/CBI/BS&FC/MUM 

dated 15.2.2018 for offences u/s 120-B of the Indian 

Penal Code, 1860 read with Sections 409, 420 of the 

Indian Penal Code, 1860 and Sections 13(2) of the 

Prevention of Corruption Act, 1988 read with Sections 

13(1)(c) and 13(1)(d) of the Prevention of Corruption 

Act, 1988. In this matter, a charge sheet has been filed 

and is presently pending before the Hon’ble Special 

Judge, CBI, Mumbai and charges have not been framed 

yet. However, what is also pending is the Petitioner’s 

petition for quashing of the aforesaid FIR being Mehul 

Choksi v. Central Bureau of Investigation & Anr., W.P. 

No. 6054/2019. The Petitioner’s petition under Section 

482 of the Criminal Procedure Code, 1973 remains 
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pending and the airing of the Documentary would 

prejudice the Petitioner. 

iii. ECIR bearing No. MBZO-I/04/2018 dated 15.2.2018 

under Sections 3 and 4 of the Prevention of Money 

Laundering Act, 2002. Pursuant to the same, a complaint 

under Section 45 of the Prevention of Money Laundering 

Act, 2002 has been registered with the Special PMLA 

Court, Sessions Court, Mumbai bearing Special PMLA 

Case No. 9/2018. Thereafter, a supplementary complaint 

has also been filed. The matter remains pending before 

the Hon’ble Court. The Petitioner has been charged and 

the airing of the Documentary would prejudice the 

Petitioner during his trial. 

iv. Attachment proceedings being (i) Enforcement 

Directorate v. Mehul Choksi and Ors., OC-912/2018; 

(ii) Enforcement Directorate v. Mehul Choksi & Ors., 

OC-1000/2018; (iii) Enforcement Directorate v. Mehul 

Choksi & Ors., OC-1054/2018; (iv) Enforcement 

Directorate v. Mehul Choksi & Ors., OC-1055/2018; 

and (v) Enforcement Directorate v. Mehul Choksi & 

Ors., OC-1087/2018 were initiated against the Petitioner 

and confirmed by the Adjudicating Authority under the 

Prevention of Money Laundering Act, 2002. The 

Petitioner has a legal right to assail the same before the 

Appellate Authority situated at New Delhi and is in 

consultation with his lawyers for the same. The airing of 

the Documentary would prejudice the Petitioner during 

his appellate proceedings inasmuch as the Appellate 

Tribunal as well as its members reside within the 

jurisdiction of this Hon’ble Court. 

v. Application dated 10.7.2018 filed by the Enforcement 

Directorate against the Petitioner under Section 4 read 

with Section 12 of the Fugitive Economic Offenders Act, 

2018. The same is pending before the Hon’ble Special 

Court, Mumbai. In relation to the said proceedings, the 
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Petitioner has preferred the following petitions before the 

Hon’ble High Court of Bombay: 

 

Mehul Choksi  vs. State of 

Maharashtra, (Cri. 

Application No. 

1505/2019) 

This is a petition under Section 

482 of the Criminal Procedure 

Code, 1973  against dismissal 

of the Application filed on 

behalf of the Petitioner stating 

that the affidavit is not in 

compliance with Section 297 

of the of the Criminal 

Procedure Code, 1973. 

Mehul Choksi vs State of 

Maharashtra, (Cri. 

Application No. 

1501/2019) 

 

 

This is a petition under Section 

482 of the Criminal Procedure 

Code, 1973 against order of the 

Ld. Special Court passed on an 

application filed on behalf of 

the Petitioner for dismissing 

the Application under Fugitive 

Economic Offenders Act, 2018 

being not in compliance with 

Rule 3 of the declaration of 

Fugitive Economic Offenders 

(Forms and Manners of Filing 

Application) Rules, 2018. 

Mehul Choksi vs State of 

Maharashtra, (Cri. 

Application No. 

1503/2019) 

 

This is a petition under Section 

482 of the Criminal Procedure 

Code, 1973 against order of the 

Ld. Special Court wherein the 

Ld. Special Court had refused 

to decide forthwith the 

application filed for non-

compliance of Sections 5 and 6 

of the Fugitive Economic 

Offenders Act, 2018.  
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Mehul Choksi Vs State of 

Maharashtra, (Cri. 

Application No. 

1413/2019) 

  

  
 

This is a petition under Section 

482 of the Criminal Procedure 

Code, 1973 against dismissal 

of the Application filed on 

behalf of Petitioner stating that 

notice be issued to Official 

Liquidator appointed for Gili 

India Ltd. 

 

Pertinently, vide Order dated 6.1.2020, the Hon’ble 

Bombay High Court has in the interim directed the 

Hon’ble Special Court, Mumbai to not pass any further 

orders. The airing of the Documentary would prejudice 

the Petitioner in the aforesaid proceedings as well as in 

any appellate proceedings that are preferred before the 

Hon’ble Supreme Court of India inasmuch as the Hon’ble 

Supreme Court of India as well as its judges all reside 

within the jurisdiction of this Hon’ble Court. 

vi. Company Petition being C.P. No. 277/2018 titled Union 

of India vs Geetanjali Gems & Ors. under Sections 221, 

222, 241, 242, 246, and 339 of the Companies Act, 2013 

is pending before the Hon’ble National Company Law 

Tribunal, Mumbai. Vide order dated 23.2.2018 therein, 

an investigation by the Serious Fraud Investigation 

Office has been ordered and is ongoing. The airing of the 

Documentary would prejudice the Petitioner during the 

investigation by the Serious Fraud Investigation Office 

and during the proceedings before the Hon’ble National 

Company Law Tribunal, Mumbai. It may be noted that if 

the Petitioner is aggrieved by any orders passed therein, 

the Petitioner has a legal right to approach the Hon’ble 

National Company Law Appellate Tribunal to seek 

redress. The airing of the Documentary would prejudice 

the Petitioner in such proceedings inasmuch as the 

Hon’ble National Company Law Appellate Tribunal as 
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well as its members all reside within the jurisdiction of 

this Hon’ble Court. 

vii. O.A. No. 95/2019 titled Punjab National Bank v. 

Gitanjali Gems & Ors. is pending before the Hon’ble 

Debt Recovery Tribunal, Mumbai. The airing of the 

Documentary would prejudice the Petitioner in such 

proceedings as well as in any appellate proceedings 

before the Hon’ble Debt Recovery Appellate Tribunal 

inasmuch as the Hon’ble Debt Recovery Appellate 

Tribunal as well as its members all reside within the 

jurisdiction of this Hon’ble Court. 

viii. That further a SLP being  Digvijaysingh Himmat Singh 

v. State of Gujarat, S.L.P. (Crl) 1170/2018, wherein the 

present Petitioner is a Respondent is pending before the 

Hon’ble Supreme Court of India.   

 

3. It may be noted that in terms of Article 21 of the Constitution of India, 

the Petitioner is entitled to a fair trial and the presumption of innocence 

until proven guilty. The Petitioner also has a right to reputation and 

privacy. Any airing of a series claiming to be a “Docuseries” or 

“Documentary” or the fruit of “investigative journalism” and that too 

with the title “Bad Boy Billionaires – India” would ex facie interfere 

with and prejudice the rights of the Petitioner. The Petitioner’s 

apprehension is that like most media reports, the Documentary would 

also link his name to Nirav Modi without cause and only to 

sensationalize the matters. Any common lay person would assume that 

material shown in a “Docuseries” or a “Documentary” is true and in 

such a situation if the Petitioner’s name is thrown about with Nirav 

Modi, it would be to prejudge the Petitioner even when trials and 

proceedings are pending before various Hon’ble Courts.  

 

4. In the trials and proceedings against the Petitioner, further 

investigation is going on in some cases and evidence will ultimately 

be led in them. To air potentially prejudicial materials as truth before 

the Hon’ble Courts have had an opportunity to conclude the 
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proceedings would amount to ratification of media trials and blessing 

the tainting of the witness pool as well as the adjudicating pool. It is 

trite to say that a witness’ recollection of events can easily be swayed 

if information is presented to him or her as being the truth which is the 

natural inference a layperson draws from viewing contents titled as a 

“Docuseries” or “Documentary”. Even judges cannot be said to be 

fully immune to media reportage. 

 

5. The Petitioner recognizes that there is a freedom of speech and 

expression under the Constitution of India, however, the same is not 

an absolute right and must be balanced against other fundamental 

rights, especially those touching upon the life and liberty of any 

person. In the matters cited in Paragraph 2(f), investigation or trial is 

pending and there is a clear and present danger that the airing of the 

Documentary could prejudice the Petitioner if his name is flung 

around in it, that too in connection with Nirav Modi. 

 

6. It may be noted that the Petitioner is defending himself in very serious 

proceedings that carry significant punishments. Therefore, when 

competing interests are balanced, freedom of speech must yield to the 

risk of the investigation and trial being influenced by extraneous 

materials such as the Documentary. 

 

7. The Documentary apprehends that if there has been a commingling of 

the name of the Petitioner with Nirav Modi in the Documentary, it 

would cause a real and substantial threat of prejudice to the fairness of 

the trial and to the rights of the Petitioner under Article 21 of the 

Constitution of India. A fair trial and as a precursor, a fair 

investigation, are indispensable for the protection of other rights such 

as the freedom from torture and the right to be presumed innocent until 

proven guilty. Trial by media in such a case would cause a hindrance 

to the course of justice and could materially alter the position of the 

Petitioner in the aforesaid investigations/proceedings. 
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8. It is well established that the Petitioner has a right to be presumed 

innocent until proven guilty and the said right must be secured at all 

times during the investigation and trial. A trial by media will most 

certainly be detrimental to the case of the Petitioner and affect the 

enjoyment of the right to be presumed innocent by the Petitioner. 

 

9. In the above conspectus, the prima facie case is clearly made out in 

favour of the Petitioner. Further, the balance of convenience 

overwhelmingly tilts in the Petitioner’s favour. Lastly irreparable 

harm would be caused to the Petitioner if the Documentary is released 

without pre-screening and if required consequential deletions/changes 

to protect the fundamental rights of the Petitioner. Per contra no harm 

can be caused to Netflix or Netflix India if the fundamental rights of 

the Petitioner are preserved. 

 

10.  Since in the present case, the Documentary has not yet been released, 

a pre-screening of the same would allay the fears of the Petitioner 

and/or confirm the same which in turn would require appropriate 

orders from this Hon’ble Court. Faced with a similar situation in Ariz 

Khan and Anr. v. Union of India and Ors., W.P. (C) No. 8398/2019, 

the Hon’ble High Court of Delhi directed in the interim on the first 

day of hearing itself (2.8.2019) that the motion picture in question 

therein, ‘Batla House’ would be previewed by the counsels of the 

parties therein and subsequently when upon viewing it was discovered 

that there were in fact prejudicial scenes in the movie, the Hon’ble 

Court proceeded to pass appropriate orders on 13.8.2019 in the facts 

of that case such as an additional disclaimer in Hindi, deletion of 

scenes, muting of certain portions, as well as a running banner at the 

bottom of the screen during certain scenes. 

 

11. Thus, in the facts of the present case, an order identical to the order 

dated 2.8.2020 passed by the Hon’ble High Court of Delhi in Ariz 

Khan and Anr. v. Union of India and Ors., W.P. (C) No. 8398/2019 

is called for. Thereafter, if there are no offending portions relating to 

the Petitioner, the Petitioner can raise no objection whatsoever to the 
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release of the Documentary and if there are objectionable portions that 

could prejudice the Petitioner in any manner, the Hon’ble Court could 

consider what appropriate orders are required to be passed like the 

Hon’ble High Court of Delhi did. 

 

12. The present Application is bonafide and in the interest of justice. The 

Petitioner has rushed to this Hon’ble Court with great haste and 

urgency considering the imminent release of the Documentary. 

 

PRAYERS 

It is therefore, most respectfully prayed that this Hon’ble Court may 

graciously be pleased to:- 

 

A. Direct the Respondent Nos. 2 and/or 3 to conduct a pre-screening of 

the series titled “Bad Boy Billionaires – India” for this Hon’ble Court 

and the counsels for the Petitioner; 

 

B. Restrain the Respondent Nos. 2 and/or 3 from releasing  the series 

“Bad Boy Billionaires – India” until a pre-screening is conducted; 

 

C. Restrain the Respondent Nos. 2 and/or 3 from releasing  the series 

“Bad Boy Billionaires – India” even after pre-screening if 

objectionable and prejudicial portions/episode qua the Petitioner are 

not deleted during the pendency of the present Petition; 

 

D. Pass an such further orders as this Hon’ble Court may deem fit in the 

present facts and circumstances. 

FILED BY: 
 

NAMAN JOSHI | TARUN SINGLA 
ADVOCATES FOR THE PETITIONER 

G-46, L.G.F., 
JANGPURA EXTENSION, 

NEW DELHI – 110 014 
+91 98100 57280 

naman.joshi@CJSlegal.in  

PLACE: NEW DELHI 
DATE: 26.8.2020 
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IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

C.M. NO. __________ OF 2020

IN 

W.P. (C) NO. ______ OF 2020 

IN THE MATTER OF: 

MEHUL CHOKSI  …PETITIONER 

VERSUS

UNION OF INDIA AND ORS. …RESPONDENTS 

AFFIDAVIT 

I, Mehul Choksi, r/o Jolly Harbour, St. Mary’s, Antigua, aged about 60 years, 

do hereby solemnly affirm and declare as under:- 

1. I am the Petitioner in the captioned Suit and as such am competent to

swear this Affidavit.

2. The accompanying Application has been drafted by my Counsel upon

my instructions. I have read and understood the same. I say that the

contents of the Application are true and correct to the best of my

knowledge or based on legal advice and nothing material has been

concealed therefrom. The same may be kindly read as part and parcel

of the present Affidavit.

DEPONENT 

VERIFICATION 

I, Mehul Choksi, r/o Jolly Harbour, St. Mary’s, Antigua, aged about 60 years, 

being the Petitioner herein, do hereby verify the contents of my above 

Affidavit as true and correct to the best of my knowledge or as based on legal 

advice and confirm that nothing material has been concealed therefrom. 

Verified at St. Mary’s, Antigua on 25th August, 2020. 

DEPONENT 
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IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

C.M. NO. __________ OF 2020 

IN 

W.P. (C) NO. ______ OF 2020 

 

IN THE MATTER OF: 

MEHUL CHOKSI             …PETITIONER 

VERSUS 

UNION OF INDIA AND ORS.      …RESPONDENTS 

 

APPLICATION U/S 151 OF THE CODE OF CIVIL PROCEDURE, 

1908 SEEKING EXEMPTION FROM FILING DULY AFFIRMED 

AFFIDAVITS ALONG WITH THE ACCOMPANYING PETITION  

 

MOST RESPECTFULLY SHOWETH: 

1. That the captioned matter is being filed before this Hon’ble Court in 

grave urgency during the existing lockdown on account of COVID – 

19. 

 

2. Since the matter is being filed during the COVID – 19 pandemic, the 

Petitioner was unable to get the affidavits attested and apostilled in 

Antigua and Barbuda. 

 
 

3. The lack of attested and apostilled affidavits is neither deliberate nor 

intentional and is a consequence of the situation prevailing on account 

of COVID – 19 and his own poor health. 

 

4. The present Application is bona fide and in the interest of Justice. 

 

PRAYER 

It is therefore, most respectfully prayed that this Hon’ble Court may 

graciously be pleased to: 
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A. Allow the present Application and permit the Petitioner to place the 

attested affidavits on record upon resumption of normal civic life in 

Antigua and Barbuda; and 

 

B. Pass such other, further orders, directions and decrees as this Hon’ble 

Court may deem fit in the facts and circumstances of this case and in 

the interest of Justice. 

 

FILED BY: 

 

NAMAN JOSHI | TARUN SINGLA 

ADVOCATES FOR THE PETITIONER 

G-46, L.G.F., 

JANGPURA EXTENSION, 

NEW DELHI – 110 014 

+91 98100 57280 

naman.joshi@CJSlegal.in  

PLACE: NEW DELHI 

DATE: 26.8.2020 

 

412



IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

C.M. NO. __________ OF 2020 

IN 

W.P. (C) NO. ______ OF 2020 

 

IN THE MATTER OF: 

MEHUL CHOKSI             …PETITIONER 

VERSUS 

UNION OF INDIA AND ORS.      …RESPONDENTS 

 

AFFIDAVIT 

I, Mehul Choksi, r/o Jolly Harbour, St. Mary’s, Antigua, aged about 60 years, 

do hereby solemnly affirm and declare as under:- 

 

3. I am the Petitioner in the captioned Suit and as such am competent to 

swear this Affidavit. 

 

4. The accompanying Application has been drafted by my Counsel upon 

my instructions. I have read and understood the same. I say that the 

contents of the Application are true and correct to the best of my 

knowledge or based on legal advice and nothing material has been 

concealed therefrom. The same may be kindly read as part and parcel 

of the present Affidavit. 

 

DEPONENT 

VERIFICATION 

I, Mehul Choksi, r/o Jolly Harbour, St. Mary’s, Antigua, aged about 60 years, 

being the Petitioner herein, do hereby verify the contents of my above 

Affidavit as true and correct to the best of my knowledge or as based on legal 

advice and confirm that nothing material has been concealed therefrom. 

 

Verified at St. Mary’s, Antigua on 25th August, 2020. 

 

DEPONENT
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IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

C.M. NO. __________ OF 2020 

IN 

W.P. (C) NO. ______ OF 2020 

 

IN THE MATTER OF: 

MEHUL CHOKSI             …PETITIONER 

VERSUS 

UNION OF INDIA AND ORS.      …RESPONDENTS 

 

APPLICATION ON BEHALF OF THE PETITIONER FOR 

EXEMPTION FROM FILING CERTIFIED COPY OF THE ORDER 

DATED 17.07.2020 AND CLEAR AND LEGIBLE COPIES OF 

DOCUMENTS 

 

MOST RESPECTFULLY SHOWETH: 

1. That the Petitioner has filed the accompanying Petition for reliefs as 

prayed therein. The contents of the Petition may kindly be read as an 

integral part of the present Application and the same are not being 

repeated herein for the sake of brevity and to avoid prolixity. 

 

2. That the Petition has been drafted in great urgency and during the 

restrictions on movement owing to the lockdown situation on account of 

COVID – 19. Along with the aforesaid Petition, the Petition has 

appended certain documents and the Petition craves leave of this Hon’ble 

Court to file the certified and legible copies of the documents at a later 

stage, as and when directed by this Hon’ble Court. 

 

3. That this Application is made bona fide and in the interest of Justice. 

 

PRAYER 

In the circumstances mentioned hereinabove, the Petition most respectfully 

prays that this Hon’ble Court may be pleased to: 
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A. Exempt the Petition from filing certified/typed/better copies of the dim 

documents along with the Petition; and 

 

B. Pass any other or further order(s), as may be just, fair and equitable. 

 

FILED BY: 

 

NAMAN JOSHI | TARUN SINGLA 

ADVOCATES FOR THE PETITIONER 

G-46, L.G.F., 

JANGPURA EXTENSION, 

NEW DELHI – 110 014 

+91 98100 57280 

naman.joshi@CJSlegal.in  

PLACE: NEW DELHI 

DATE: 26.8.2020 
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IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

C.M. NO. __________ OF 2020 

IN 

W.P. (C) NO. ______ OF 2020 

 

IN THE MATTER OF: 

MEHUL CHOKSI             …PETITIONER 

VERSUS 

UNION OF INDIA AND ORS.      …RESPONDENTS 

 

AFFIDAVIT 

I, Mehul Choksi, r/o Jolly Harbour, St. Mary’s, Antigua, aged about 60 years, 

do hereby solemnly affirm and declare as under:- 

 

1. I am the Petitioner in the captioned Suit and as such am competent to 

swear this Affidavit. 

 

2. The accompanying Application has been drafted by my Counsel upon 

my instructions. I have read and understood the same. I say that the 

contents of the Application are true and correct to the best of my 

knowledge or based on legal advice and nothing material has been 

concealed therefrom. The same may be kindly read as part and parcel of 

the present Affidavit. 

 

DEPONENT 

VERIFICATION 

I, Mehul Choksi, r/o Jolly Harbour, St. Mary’s, Antigua, aged about 60 years, 

being the Petitioner herein, do hereby verify the contents of my above Affidavit 

as true and correct to the best of my knowledge or as based on legal advice and 

confirm that nothing material has been concealed therefrom. 

 

Verified at St. Mary’s, Antigua on 25th August, 2020. 

 

DEPONENT
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IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

W.P. (C) NO. ______ OF 2020 

 

IN THE MATTER OF: 

MEHUL CHOKSI             …PETITIONER 

VERSUS 

UNION OF INDIA AND ORS.      …RESPONDENTS 

 

CERTIFICATE UNDER SECTION 65B OF THE EVIDENCE ACT, 1872 

 

I, Mehul Choksi, r/o Jolly Harbour, St. Mary’s, Antigua, aged about 60 years, 

do hereby solemnly affirm and declare as under:- 

 

1. I have printed the documents enclosed with the suit as Annexures A, B, 

and D(Colly) from computer system bearing serial number RMNTPN-

C129 (FCC ID: PD99461NG) which is connected to a printer bearing 

serial number CNB1MC8CBL, which form a part of the List of 

Documents accompanying the Petition. 

 

2. I certify that the printouts are a true copy/reproduction of the electronic 

version available online. 

 

3. The information/documents referred to above have not been tampered 

with in any manner whatsoever, and are the authentic output from my 

computer system. 

 

4. The abovementioned computer output was produced while the computer 

system was under my lawful use and control, during which period, the 

computer was used regularly to feed, store, process, and transmit 

information. 

 

5. During and throughout the period when the electronic records referred to 

hereinabove were downloaded, processed, transmitted by the said 
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computer and printed out therefrom in the form of hard copies the 

computer system was operating properly. 

6. I have thereafter put the contents in an envelope, sealed it, and dispatched 

it to my counsel. I have also addressed an email on 25.8.2020 with the 

hyperlinks of the Documentary as well as the other documents in view 

of the urgency for filing the accompanying Petition and the time that 

documents would take to reach from Antigua and Barbuda to Delhi.

7. The contents of this affidavit are true and correct to my knowledge and 

belief, no part of it is false, and nothing material has been concealed 

therefrom.

DEPONENT 

VERIFICATION: 

I, Mehul Choksi, r/o Jolly Harbour, St. Mary’s, Antigua, aged about 60 years, 

being the Petitioner herein, do hereby verify that the contents of my above 

Affidavit are true and correct to the best of my knowledge or based on legal 

advice and nothing material has been concealed therefrom. 

Verified at St. Mary’s, Antigua on 25th day of August, 2020. 

DEPONENT 
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VAKALATNAMA 

IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI 

IN THE MATTER OF:- 
Mehul Choksi   …Petitioner 

Versus 
Union of India and Ors.  …Respondents 

KNOWN ALL to whom these presents shall come that I, Mehul Choksi, the above named Petitioner, 
do hereby appoint   

NAMAN JOSHI  TARUN SINGLA KUNAL SRIVASTAVA 

DEEPANSHU CHOITHANI SHAILESH PANDEY 

hereinafter called Advocates to be my Advocates in the above noted case and authorize them: 

To act, appear, and plead in the above noted case in this court or in any court in which the same may 
be tried or heard and also in the appellate courts including the High Court. 

To sign, verify, and present pleadings, application, appeals, cross objections, or petitions for 
execution, review, restoration, withdrawal, compromise or other petitions, replies, objections or 
affidavits or documents as may be deemed necessary or proper for the prosecution of the said case 
in all its stages.  

To file and take back documents. 

To withdraw or compromise the said case or submit to arbitration any difference of disputes that may 
arise touching or in any manner relating to the said case. 

To take out execution proceedings. 

To deposit, draw, and receive moneys, cheques and grant receipts there and to all other acts and 
things which may be necessary to be done for the progress and in the course of prosecution of the 
said case. 

To appoint and instruct other legal practitioners and authorizing them to exercise the power and 
authority hereby conferred upon the Advocates whenever they may think fit to do so and sign the 
power of attorney on my behalf.  

And I, undersigned do hereby agree, ratify, and confirm acts done by the Advocates or their 
substitutes in the matter as my acts as if done by me for all intents and purposes.  

And I, undersigned do hereby agree that in the event of any part of the fees agreed by me to be paid 
to the Advocates remaining unpaid, they shall be entitled to withdraw from the prosecution and would 
be entitled to the unpaid fees. 

IN THE WITNESS WHEREOF I do hereby put my hand to the present Vakalatnama, the contents 
of which have been understood by me on the 25th day of August, 2020. 

Accepted 

G-46, LGF,
JANGPURA EXTENSION,
NEW DELHI – 110 014
+9198100 57280
naman.joshi@CJSlegal.in Client 

D-997-2014
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IN THE HON’BLE HIGH COURT OF DELHI AT NEW DELHI, 

EXTRAORDINARY WRIT JURISDICTION 

W.P. (C) NO. ______ OF 2020 

IN THE MATTER OF: 

MEHUL CHOKSI  …PETITIONER 

VERSUS

UNION OF INDIA AND ORS. …RESPONDENTS 

COURT FEES 

FILED BY: 

NAMAN JOSHI | TARUN SINGLA 

ADVOCATES FOR THE PETITIONER 

G-46, L.G.F.,

JANGPURA EXTENSION, 

NEW DELHI – 110 014 

+91 98100 57280

naman.joshi@CJSlegal.in 

PLACE: NEW DELHI 

DATE: 26.8.2020 

Court Fees purchased online and E-filed alongwith the Petition.
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26/08/2020 cjslegal.in Mail - SERVICE - Mehul Choksi v. Union of India and Ors. (URGENT WRIT PETITION)

https://mail.google.com/mail/u/3?ik=96cb17fa0f&view=pt&search=all&permthid=thread-a%3Ar-7233644326637189393&simpl=msg-a%3Ar-7231991847715… 1/1

Naman Joshi <naman.joshi@cjslegal.in>

SERVICE - Mehul Choksi v. Union of India and Ors. (URGENT WRIT PETITION)
1 message

Naman Joshi <naman.joshi@cjslegal.in> 26 August 2020 at 09:46
To: mohammedmuqeem@gmail.com, dhyman@netflix.com, netflixindia@netflix.com

Dear Madam/Sir,

Please find attached a petition titled Mehul Choksi v. Union of India and Ors. The same has been mentioned before the Hon'ble High Court of Delhi and allowed for today, i.e. 26.8.2020 itself. You are
being served an advance copy in terms of the Rules of the Hon'ble High Court.

Best regards,

Naman Joshi
Founding Partner
Chambers of Joshi & Singh
G-46,L.G.F., 
Jangpura Extension,
New Delhi - 110014
+91 11 4132 5763 | + 91 98100 57280

Mehul Choksi v. Union of India and Ors. - Final Writ.pdf
16566K

Respondent No. 1 through Mohammed Muqeem - 9999864964
Respondent No. 2 through David Hyman - Phone Number Not 
Known (Email sent on known address)
Respondent No. 3 through Email - Phone Number Not Known 
(Email sent on registered address)
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